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Sec. 1. _ =; "4 
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1 1. Where eee 
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529 M R. Viner, by including legacies in his title Deviſes, has made 
531 it a general collection of caſes in teſtamentary ſubjects. 
531 Though it may, for the moſt part, be ſaid, that the caſes on de- 
_ . viſes occupy the former, and thoſe on legacies the latter part of 
534 the title, yet they are occaſionally intermixed. The chief in- 
539 ſtances are that, on the one hand, the legatory titles from (Q. b) 
335 to (X. b. 3) precede the letters from (D. e) to- (S. e), all of which _ 
537 concern deviſes; and on the other, the caſes on the nature ane 
8 extent of charges on the realty, as in (V. d), (Z. d), and (M. e), 
238 are thrown into the midſt of legatory queſtions. A few other 
intermixtures of titles may be found; but, after this general no- 
539 tice, it can ſcarcely be neceſſary to point them out, in an ar- 
r been long ſince 
$49 
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With reſped, howerer, to the indiv idual caſes, both 1 mus 
0 nature of many of them, which Mr. Vi. ner has thrown, 


under one general head, and the number of diſtinctions which, 


ſihge the publication of his Abridgment, have ariſen on teſta - 


mentary queſtions, called for, a more minute arrangement of the- 
niodern caſes than was afforded by the diviſian by letters. Theſe 
„Ake ie occur perhaps more frequently on legatory ſubjects; 

at the ſame time the want of any complete modern compilation 
: on the ſubject of deviſes rendered a further diſtribution of theſe 
db equally neceſſary. To effectuate this object in both in- 
ſtances, and at the ſame time to preſerve the original order of 
- Mr. Viner, the compiler has divided ſeveral of the titles into 
ſections, which are again occaſionally divided into numbers. 

Some ſuch diſtribution was particularly called for in a claſs & 


caſes, at once numerous and depending more on individual con- 


* ! wn 


ſtruction than general rules, namely, thoſe caſes which congern 
© the deſcription either of the thing deviſed or bequeathed, or of 
che perſon of the deviſee or legatee : on theſe queſtions therefore, 
- which are chiefly contained in letters (O. b), (Q. b), (T. b), 
= b. 3); the ſubdiviſions will be found moſt- frequent. 
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. ©, Creditor and Bankrupt... BH 
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00 Ws To may 1 | 
„Bes perſon being a . and capable of. making 


binding contracts, is liable to become à bankrupt; 388 


- nobleman, member of the Houſe of Commons, clergymen, ic. 


Ex parte Meymot 1 Ath. 200, Hank v. 
4 Cooke's B. L. 25. 4th edit. n Jas Sure 145: 


2, An infant cannot be 4 bankrnpt, and a commiſſion: way 7 
| ſuperſeded which had iflued againſt an infant. Ex 2 Syde- 
ym. 


botham, 1 Ath. 146. 5 Bull. N. P. 38. Rex v. car 


143. 
WES + A wine covert-ln- Loma, belag a fold W en 


the euſtom, is liable to a commiſſion of bankrupt, notwith/londing IS 
her coverture. Ex parte Carrington, 1 Al. 206. 9 1776. | 


SY 1 Blackf. Rep. 5 70. 


4. A heme covert krieg spart from ker huſband; and Sting 2 
- ſeme ſole, though not refiding in the city of London, «Led 


made a batkrupe,” In the caſe. of Mr. Fungerrali 


before 
Apſtey, 1772. 


5. Ie «-man be « public offider;/ 26. an exciſeman; he is 100 in | 
that ca acity, an object of the-bankrupt laws; 3. et if he trades he 


makes himſelf ſubject to them. Higbmore v. „I Mth: 200. 


-6. Any merchant, or other perſon, uſing the trade of mer- 


chandize, by way of bargaining, exchanye, rechange, bartry, 


liring by buying and ſelling, may. be A bankrupt. Alſo batikers, 
brokers, factors, dealers in coals, ſcriveners, vintners, brickmaketa, 


nufacturers who buy rod or bar iton and cauſe it to be worked 


into wares, chin, milliners, nailerz, plumbeta, :faleſwmert, - - 


ſhoemakers, Imitha, and tanners. 2:Wilſ. 170, 1 Come Dig 
21s . v. Mallgy, 1 Ai. 205x Ex porte van -Ath. 
141. 2 172. . 2148. 3 Mad. 330. Cre. Jars 585, 


2 Lord:Roym.'d480..." Stoney 120, Bea: Lex, Mer. 5 20. Coding, 


12. F war Toe 3t« 2 Blackſh, Can. 476. I. Med. 330. 
1 Roll. Ar, 60. 1 ex parte Harriſon. 1 Bro. C. C. 173. 
Drin Mili, Bro. G. C178: n. 


n . L. you” _— edit. * * authorities. . 
3 III. * N B L ; ; 
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| cheviſance, or otherwiſe, in groſs or retail, or ſeeking his trade of 


—— 


butchers, bakers, brewers, clothiers, goldſmiths, dyers iron ma- 


1 Nm Rep. X. B. 34. (or: 


cen 


= | — 
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. Creditor and Bankrupt. 

7. Buying and ſelling for particular purpoſes, and under par- 
ticular reſtraints, is not within the 1 as a farmer 
who buys cattle for his farm and afterwards ſells them; the 
ſchoolmaſter who buys books and ſells them to his ſcholars ; the 

23 owner of a mine, who buys candles and ſells them to his work- 
| men. 2 Blackft. Com. 476. 1 Salk, 10g. Ex parte Walker in re 
. - » _ Harvey, 22 Nov. 1788. Ex parte Craddoct, 21ft Dec. 1792. 
3 fa p/n oils, oi Peak#s N. P. 76. and 1 Cookes B. IL. 58. 
, * edit. : 
8. A contract to victual a fleet will not make a man a trader. 
The king's butler or ſteward, or any other officer, is not a trader. 
©  Commilſhoners of exciſe, ſchool keepers, ſutlers of armies, butlers 
F and ſtewards of inns of courts, and farmers of the cuſtoms, are 
not traders. 1 Com. Dig. 522. 3 Mad. 330: and 1 Cooke's B. L. 
—_— 58. 4th edit. | SLORY 
- 9. An innkeeper is not a trader within the bankrupt ſtatutes. 
Newton v. Trigg, 3 Mod. 329. and 1 Cooke's B. L. 59. 4th edit. 
- To. A victualler is not a trader. Sanderſon v. Rewles, 1 Cooke's 
B. L. 59. ath edit. $3% & | . . Pt 5 £ ; 
11. The making of allum is not a trade within the bankrupt 
ſtatutes. Newton v. Newton, Trin. Vac. fitt. at Guildhall 1757. 
1 Cooke's B. L. Go. 4th edit. ; , 
12. Buying and ſelling coals in the mine does not make a man a 
trader within the ſtatutes; otherwiſe if he ſells them together 
with others which he bought at market. 2 Wi//. 170, Dec. 19, ns 
1707. Buying and ſelling Bank ſtock, or other government ſe- 4 
curities, will not make a man a bankrupt, Colt v. Netteroill, | 
„2. . 308. 2 Blachſt. Com. 476. 7 df 
13. A man who lives by buying only, or ſelling only, cannot 

be a bankrupt. 1 Com. Dig. 522. Drawing and re-drawing bills of 
exchange for a particular purpoſe, is not trading within the bank · 


rupt laws. FHankey v. Jones, Coup. 745. | £701 2 . 
2 The 1 A ln in a ſhip, 1 "A owner does not freight 
it, will not make a man a bankrupt, any more than having a 
ſhare in a hackney coach, or letting horſes to hire. 1 Vent. 29. 
Comb. 182. 1 Sid. 4114. „„ 
2 Wc No ſuch thing as an equitable bankruptcy, it muſt be a 


Arz. D . 


. 


one; and the party muſt be a trader in his own Tight. 
Small v. Audley, 2 P. V. 429. Ex parte Nutt. 1 Atk: 102. 
Miab. 1788. TS e 44 
„6. . of the Bank of England, of the Eaſt India 
Company, or Eng/i/þ Linen Company, nor any perſon circulating 
-  exchequer bills, nor any adventurer in the royal fiſhing trade or 
Guinea Company, nor any member of the London Aſſurance, or 
Naa Exchange, or South Sea companies, ſhall be deemed bankrupt 
on account of his ſtock in the ſaid companies. 3 G. 1. c. 3-43. 
13 14 C. 2. c. 24. 4G. 3. c. 37. 6 G. 1. c. 18. 8 G. 1. 

C.. 21. 5 ne „ ds. | bes? 
17. If a feme ſole trader commits an act of bankruptcy, and 
afterwards marries, and lives with her huſbard,'\fhe cannot * 
. 7 i | ma 


C 


11 


Creditor and Bankrupt. 
made a bankrupt. Ex parte Mor, 1 Cooke's B. Liu 
2 Br. C. C. 266. 1 

Ja. An perſon trading to England, whether native, denizen, 

ugh never refident as a trader in. England, may be a 

| bk if is occaſionally comes to this country, and commits 
an ec of bankruptcy. 1 Cooke's B. L. 67. 4th edit. | 


(B) Bankrupt, by what AQ. 3 Taba, Ns 


pre DP 
Exe | unleſs done with a view of defrauding or delaying 

$ ditors; but if it appear that they are in fact delayed 22 back 
| | abſence, it will be the ſame as if the original departure were 


fraudulent. Ex parte Gulfton, 1 Atk. 193. 139. Sy. B. Lowe, 19. 


"£99 Stone 123. Good. 20. 22. Daviers B. Laws, 30. 
2. Woodier, a mercer on Ludgate-hill, who fled beyond ſea * 
Wot the murder of his wife, whereby his creditors were prevented. 
| 22 moe debts, wy held 52 cemented. an kr 
t n t ame point, Vernon v. Han L ittings 
8 Trin. fm 27G. 3. Fs Cools B. . 73 TR 4th edit. A 
* 3. Hervey went abroad with a young lady, who refuſed to live. 
a with him in England as his miſtreſs becauſe he was a married 
" man ; but the creditors being delayed by his abſence, it was held. 
Js an act of bankruptcy. Raikes v. Fereau, London, Sitting. after 
- Trin. Term 26 G. 3. 
u, 4. But a trader going abroad to avoid | performing aduty, or the 
| ſervice of proceſs to enforce a decree in Chancery, wnleſs it be fa \ 
ot pay money, is not an act of bankruptcy, unleſs his creditors are 
of - delayed or defrauded thereby. 1 Com. Dig. 521. N 
K · 5. Beginning to keep houſe or otherwiſe to abſent himſelf— | 
"OT Denial to a creditor is not in itſelf an act of bankruptcy, but is » 
ht primd facie evidence of keeping houſe ; but as the ſtatute requires 
A it to be with an intent to delay or defraud creditors, the mere ' 
29. denial may be explained by circumſtances ; ſuch as ſickneſs, com- 
pany, buſineſs, or even the lateneſs of the hour. Bull. N. P. 3a 
2 A 6. Where a trader ordered his ſeryant to deny him to creditors 
ht. on the 26th of May, but was not aua denied to a creditor till 
o2. the 28th, the court held the afua/ denial, and not the order to 
20d, deny, conſtituted the ac of bankruptcy. Hawkes v. Saunders, | 
15 Trin. 246. 3 B. R. 
1dia 7. One Falch being in bad circumſtances; on the evening of 
ting the 7th of January 1786, deſired his clerk would deny him in the 
ot morning to the holder of a particular bill. The holder of the 
or bill called, preſented the bill, and received for anſwer from che 
rupt clerk, that his maſter was not ations. Afterwards, however, in 
43 the courſe of that day, Falch appeared in public, and N borrowed: 
1. money, paid the bill before five. o'clock that day. This was bod, 
NM àan act of bankruptcy. . Colket v, Freeman, 2 Term Rep. 3, R. 59. 
and 8. If a man leagues with ſome of his creditors, and deen ho 


t be vith intent to commit an act Gb eee is, — 


— 


% 


1 Creditor and Bankrupt, 
af ſucb creditors, it is fraudulent, and not a goad act of bank- 


ruptey. But if the creditor calling be not a ferty to nor ace ; 
gquainied with the agreement, the denial will be evidence of an 
act of bankruptey. Bull. N. P. 39. Cawley and others v. Hop- 
| tins, London, Sittings after: Michaelmas 1785. Garrat v. Moaule, 4 
A | | 5 Term Rep. B. N s. K nnen e c 
| 9. Departing from his dwelling-houſe, if done with a view of ( 
' ©. .,.--, delaying or defrauding his creditors, is an, act of bankruptcy. 4c 
— Keeping houſe to avoid the performing a duty, and abſconding to a 
avoid an attachment upon an award for not delivering goods, are 7 
gut acts of bankruptcy ; but ab/conding to avoid payment of — 4 
in Pun of an award is an act of bankruptcy, 1 7 4 
E. $1. 475 edit. and the caſes there cited. % [RE 2 
18, An outlawry in Treland does not make a man a bankrupt, 41 
but in che county palatine of Durban it does: However, an out- l 
lawry does not appear'to' be an act of bankruptcy, unleſs it be z 
' ſaffered with an intent to defraud creditors, 1 Cooler B. L. 82. 5 
11. Yielding himſelf to priſon, is to be intended a voluntary 
Nielding for debt. And if a'perſon capable of paying, will, from 9 
udulent motives, voluntarily go to priſon, it is an art of bank- 1. 
ruptey. 1 Cooler B. L. 82. 4th edit. . 30 
12. Willingly or fraudulently procuring his goods to be at- | 05 
tached or ſequeſtered is an act of bankruptcy. 2 Blaciſt. Com. 478. 0 
1 Com, Dig. 523. But the attachment here meant, and 4s 
which the legiſlature had in view, is that ſort of attachment by | 85 
— ſuits are commeneed, as in London, &c. 1 Cooke's B. L. 83. 82 
13. Making any fraudulent grant or conveyance of his lands and Fay 
- tenements, goods-or chattels, is an act of bankruptcy ; but it muſt 2 
_ be by deed, otherwiſe it is ner an act of bankruptcy. Martin v. BW 
Pewtreſs, 4 Burr. 248. J | oo 
14. A trader before he becomes a bankrupt may prefer one PIT 
creditor to another, aud may pay him his debt, or make him a au 
mortgage,” with poſſeſſion delivered, or may affign part of his leay 
effects; but a preference of one creditor to the reſt, by convey- me 
ing by deed all his effects, is a fraud upon the whole bankrupt TB! 
laws, and is an a of bankruptcy. Ex parte Scudamore, 3 Vef. S 4 
jun. 85.” i Burr. 674. 17 75 5 t 905 
15. A conveyance of all the trader's eſtate and intereſt in cer» || *© * 


15. A 
tain premiſes, and all his ſtock, debts, &c. for ſecuring money to 

be er at the ſame time continuing in e of every thing 
conveyed by the deed, having nothing of value but what was 
compriſed therein, was held an act of bankruptcy. Worſelty v. 
De Mattos, 1 Burr. 467. © | yo * 
16. The bankrupt borrowed of one Bartlom a ſum of money, 
for the payment of which the defendant became ſurety in a bond; 
| the ſurety was never called upon till after the bankruptcy. The 
bankrupt conveyed to the deſendant (for 500 years) a copyhold 
eſtate, and all his ſtock in trade, and all his perſonal eſtate what- 
ppever and whetreſoever, and u nominal poſſeſſion was given by 

| a | „ dekivery 


* - 
— , 
. 1 


folute. On the 9th Auguſt 1 


| 4th edit. and the caſes there cited... _ 


Creditor and Bankrupt, | 
delivery of a ſpoon. There was proviſo, that till hd was | 
damnified he ſfiould not take pofſeſſion: This was held an act f 
bankruptcy. Hasel v. Simpſon, Hil. T. 24 G. 3. 1784. 

17. Whe#e a trader made an aſſignment of all his goods, book 
debts, Cc. (except houſehold goods, watches, plate, bills of ex- 
change, and caſh then by him) to truſtees to pay all his creditors 
(except Foord); but the truſtees declining to act, he executed another 
aſhgnment, wherein the truſtees were to pay themſelves and all the 
creditors mentioned in a ſchedule, in which Ford was not named, 
and in this ſecond aſſignment a large patcel of ginger, as well 2 
the things above-mentioned were excepted. This deed wa#held 
an act of bankruptcy. Gayner's caſe, 1 Burr 4. 

18. An aſſignment of all a trader's effects, for the benefit of 
all his creditors, has been held an act of Bankruptcy, unleſi 
all aſſent to the deed, Kettle and others v. Hammond, Sitter oft 
Tilary Ter TO SY PORT On dot Ex. IT 
N 28 Appleford, on the gth Dec 176g, alligned to Lam c 
Kifehdfd mefſuages, and all his ſtock in trade, by way of mort“ 
gage for 300 l. and intereſt; but his Bowſthold goods and debtr, 
which were trifling, were not included in the aſſignment. The 
400 J. was not paid at the day, ſb that the mortgage became ab- 

71, Appleford, in confideration'of 
the ſaid 300 l. and 40 J. more, geb and ſold all his houfehol 
s to the ſaid Law, by way of mortgage for the faid 340 
but his. debts, which were of no value, were not included. In 


| Sept. 1771, a commiſſion ifſued againſt Appleford, who till a ſhort 


time before carried on his trade with credit. The above-mentioned 
aſſignment was held'an act of bankruptcy. Law v. Skinner, 
2 Blackfl. Rep. 996. 1 wy Bod og 5 1m rag 
20. A trader finding his circumſtances declining, made an 
inventory of all his goods, ſtock- in trade, Oc. (except a; few. 


particulars: of the amount of 100/.), and made a bill of ſale at 


midnight, in truſt to pay /me of his creditors their, full debts, 
leaving others, to the amount of goo/. unprovided for. The 
next 3 he abſconded. This 1 held an act of dank 
ruptcy. Compton v. Bedford, 1 Blactſt. Rep. 362. e 
„ 5 Fee! by 25 of gr a trader's effects will be 
ood, if made bond fide, and poſſeſſion delivered ; and even his not 
gelirering it may be explained. 1 Burr. 484. ee, e 
21. An aſhgnment of ſeveral debts mentioned in a ſchedule, 


annexed to the aſſignment, to indemnify the ſuteties of the 


»{ſignor, was held good, he not becoming a bankrupt till a month 

afterwards, and at the time not hquing his bankruptcy in contempla+ 

tion. Unwin v. Oliver, 1 Burr. 481. 

22. An aſſignment by deed of oply (of of a trader's effects, to 
a fair creditor, has notwithſtanding, it dong 1 


| in contemplation of 
bankruptcy, itſelf been held the very add. 1 Cooke's B. L. 89. 


24. Procuring any protection, except fuch as ſhall be lawfully 

protected by privilege of parliament z, if any one be protected as 

the king's ſervant, it does not make him a bankrupt. Sinn. 21, 
. By.” 24. Being. 


* 


5 


* 


- Creditor and Bankrupt. 
24. Being arreſted for debt, ſhall, after ſuch arreſt, lie in pri- 
ſon two months or more, upon that or any other arreſt or deten- 
tion in priſon for debt. The ſtatue does not make the mere being 
arreſted an act of bankruptcy; the preſumption of inſolvency 
ariſcs from lying in priſon two months, without being able to get 
il. 1 Burr. 430. | | RTP 
25. A man — arreſted on the 24 of May, and on the 4th 
of May was charged in cuſtody with that and another action, and 
lay in priſon till the 2d of Fuly, at the ſait of the firſt plaintiff, when 
be was diſcharged out of cuſtody as to him, and continued in 
priſon at the ſait of the ſecond ohaintiff, till the 6th of July. The 
court held there was plainly an act of bankruptcy on the 4th of 
Ma whatever diſpute there might be as to its being a bank- 
ruptey 2 zd. 1 Cooke's B. L. 94. 4th edit. and the caſes 


cited. | e 
26. Where A. being arreſted puts in bail, and afterwards 
ſurrenders in diſcharge of his bail, and is above two months in 
priſon, He is a bankrupt only from the time of his ſurrender, and 
not from the time of hib arreff. Bull. N. P. 38, | | 
27. A man who was arreſted in Kent, and coming to town in 
cuſtody of the ſheriff's. officer, was permitted by him to call at 
his attorney's houſe in the city, and from thence was carried to 
toe Judge's chambers, in obedience to a habeas corpus. This was 


eld not to be an eſcape in the ſenſe of the act of parliament, 


Rofe 75 Green, 1 Burr. 440. | | | 
28. A creditor ſtruck a docket, and afterwards received his 


: debt. Upon a commiſſion ſued. out by another creditor, he peti- 


tioned to prove, but the receiving of the debt was held an act of 


bankruptcy, and a forfeiture, and the petition was diſmiſſed. Ex © 
92 — alſo parte Gedge, 4th April 1797, 1 Cooke's B. L. 97. 4th edit. (a) 
Thompſon, 1 Veſ. jun. 157. S. P. In that caſe the Lord Chancellor on petition ordered the money ſo 

. received to bexefyndad. ©, | LEO -4 | | | 


2 395 Held net to be an act of bankruptcy, for a trader ſecretly to 


conyey his goods out of his houſe, and conceal them, to prevent 


their being taken in execution, Cole v. Davies, 1 Ld. Raym. 725. 
30. If a trader makes a fraudulent ſale of his goods, or fraudu- 
lently procures them to be taken in execution, it is not an act 
of bankruptcy, though void. againſt creditors, Ruft v. Comwper, 
Cocup. 629, Martin v. Pewtreſe 4 Burr. 2478. Clavey v. Hayley, 
Cowp. 427. Harman v. Spottiſavood, Mich. 13 G. 3. B. R. 1 Cooke's 
B. L. 97. 4th edir. Kot 85 
31. A fraudulent ſurrender of a copyhold eſtate is not an act of 
bankruptcy, becauſe it has not the effect of defeating or delaying 
greditors, as no proceſs can ifſue to levy'a debt upon the copy- 

hold eſtate. Ex parte Cock/bat, 23 March 1792. | 
32. A fraudulent deed executed abroad, is not an act of 
bankruptcy. . Inglir v. Grant, 5 Term Rep. B. R. 530. | 

33. A trader ſuffering himſelf to he outlawed in Ireland does 
not thereby commit an act of bankruptcy, nor by ſuffering 
outlawry in England, unleſs dene with a view to defraud cr 


ditors. 


| Creditor and Bankrupt, 
ditors. x Com, Dig, 524. Stone, 124. Billing. 94. Good.) 33. 
Keb. 11. 2 Sid. 69. 114. 176. "Radford v. Bludworth, 1 Lev. 13. 
34. An attachment or ſequeſtration for default or laches, is 
* an act of bankruptcy. 2 Blackff. Com. 478. 1 Cem. 
8. 523. | 1 1 
35. It is not an act of bankruptcy to give for notice 


4 


when a writ ſhall come into the ſheriff's office, nor for a banker 
to refuſe payment, if he appears and keeps his ſhop. open, 


I L. Raym. 725. " 
36. Keeping houſe without a denial to a creditor is net an act 
of bankruptcy. - Garret v. Moule, 5 Term Rep. B. R. 575. N. 


If this point has not ſince been otherwiſe decided? 


37. An act of bankruptcy can never be purged away, even 


though the party continues to carry on a great trade; but if the 


act be doubtful, it may be explained. Palm. 325. Worſley v. 
Demattos, 1 Bur. 484. Hophins v. Ellis, 1 Salk. 110. Ex parte 
Hall, 1 Ath. 201. Cro. Eliz. 13. | | 
38. The bankrupt's declarations of his fears of being arreſted, 
or of his bad circumſtances, are not evidence, unleſs accompanied 
with facts, ſuch as removing his books, goods, c., or in caſes 
where the bankrupt himſelf conteſts the commiſhon. Annaly, 


267. Cockran v. Love, at N. P. cor. Ld. Kenyon, 3d June 1790. 


Bateman v. Bailey, 5 Term Rep. B. R. 512, 


| N Proving him a Bankrupt, how ? | 5 


Viner 62. 


I F ſufficient evidence be given to ſatisfy the minds of the com- 


miſſioners (for they are not bound to believe all that is ſworn) 
that the party is a bankrupt, oy then proceed to declare him a 


| bankrupt generally. Ex parte Simpſon, 1 Att. 71. Br. v. 


Goodere, 1 Ath. 78. Ex parte Groome, 1 Atk. 119. De 
Ward, Foreſt. 243», , 2 0 2 


(D) From what Time to what Time the Bankruptey 
| ſhall relate, | 


1. O N a judgment againſt a priſoner, and a fiers facias thereon, 

the goods were ſeized and ſold, and the money paid over 
by the ſheriff; by lying two months in priſon the defendant be- 
came a bankrupt. A motion made to render the ſheriff account- 
able to the aſſignees, was rejected. Clarke v. Rye! 1 Blackft. 642. 
2. Payments made, without fraud, by A., after a ſecret act of 


"a any ar” and before the commiſſion, were recovered againſt B. 


by the aſſignees; B. having during the ſame period made pay- 
ments to A., was relieved in equity; and allowed ſuch payments 


_ JViner63. 


againſt the aſſignees. Bellon v. Hyde, 1 Ver. 327. 2 Blackft. 829. 


3. A holder of a'bill gave time to the acceptor after the _ 
payment, on being allowed intereſt ; the egy mere gone the bill, 
haying before payment Ns 92 a ſecret act 9 
98 4 * 


JViner 65. 
— 


” = 


ſion is general, and does not mention the particulars by which the 


86 
” « PF 


Creditor and Bankrupt. 


This was held not to be a payment in the regular courſe of trade f ' 
within the ſtatute. Ferna v. Hull, 2 Term Heep. B. R. 648. 


4. A banker Having money of A. in his hands, pays bills 


drawn by 4. ſubſequent to an act of bankruptcy committed by F 
him, known to the banker. The payments were held bad againſt 


the aſſignees. Hanley v. Vernon, 2 Term Rep. B. R. 113. 
T ec 8 1 in | : WY 


(E) Commiſſions, how and when to be granted, &c,. 


. HEN a creditor finds himſelf under the neceſſity of ob- 


taining a commiſſion of bankrupt, he muſt proceed to 


5 ſtrike a docket z which is done by making an affidavit of his debt, 
- and executing a bond to the great ſeal. 1 Cooke's B. L. 4. 4 


» 2- Formerly a practice of entering caveats in the ſeeretai 
upts office prevailed, but they have fallen into diſuſe ſince 


os * # - 


the time of Lord Hardwicke, Ex parte Parſons, 1 Cooke's B. L. 4. 


The affidavit.made by the creditor on ſuing out the commil- 


47h edit. 


bankrupt becomes indebted, Ex parte Ward 1 Ath. 153. 


(F) Commiſſion, what Creditors may obtain it, and 


bow, and when. 


1. A Deht in equity will not be a foundation for a commiſſion 3 


| and if a legal demand is not in its nature aſſignable, the 
aſſignee, notwithſtanding his equitable claim, cannot be a peti- 
tioning creditor. 1 Cookesy B. L. 11. 4th edit. rag, 


. 


* 


2. A debt at law, notwithitanding the ſtatute of limitations has ö 


incurred, will ſupport a commiſſion, in an action againſt a third 
perſon: if the debtor himſelf applies on that ground to ſuperſede 
the commiſſion, the caſe may be different. 1 Cooke's B. L. 11. 


445 edit. K pl. 8. | 
; by 


3. It was rul Lord Mansfield, that the flatute of limitations 
does not prevent a creditor from taking out a commiſſion of bank- 


rupt. Fowler v. Brown, Sit. at Weſtm. after Mich. 1779. 1 Cooke's 


B. L. 11. ath edit. | 


4. Tf a creditor takes a bill for his debt, which is drawn by the 


| debtor upon a perſon, who had not at that time, nor previous to | 


the bill's becoming due, any effects of the drawer in his hands, 
this does not extinguiſh the original debt, although the creditor 


neglects to give notice of its being diſhohoured, Bickerdike v. 


ng, Term Rep. B. R. 40g. "UTI. 4:4 
5. Creditor receiving part of his debt after an act of bank- 


ruptey, to which he was privy, may ſtill take out a commiſſion, 
ſuch payment nat being valid. Stevens v. Sheppard, 6 Term Rep. 


B. E. 79. 


o 


6, A creditor, by notes bought in at 10, in the pound, nay 


of 
* 


ſuc out a commiſſion. Ex parte Lee, 1 P. Vm. 782. 2 


. 
18 
+. 


. 
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Crevitor and — „„ 
% A debt on account, though not liquidated, is 2 foundation x 
for a commiſſion of bankrupt. - Flower vi Herbert, 2 Vet 327. 


8. If a tradeſman becomes ſecurity for another, 2 
debt, that a/ creditor may take out 4 monary again the 


ſurety» Heylor v. Hall," Palm. 325; 


9. A ſolicitoꝛ's bill for fees will Ker ive a 


it be under taxation, and an order obtained, that in the mean am 


all proceedings ſhould be ita Mofe 
10. 80 a debt due 5 ſupport a fe; rats 
commiſſion. : Ex. des . 1 — 1 „ Coole - B. tak 


a edit. 
© aac will Foppart a cee, bot⸗ 


— 12. A fark: * a 
withſtanding a bill | torſer the award alide. 1 Coole B. L. . 


4th edit. 

12. The executors of a ee unleſs the commillios againſt 
their teſtator has been ſuperſeded, cannot take out a oommiſſion for 
z debt due before the bankruptcy to the teſtator, becauſe the debt 
veſted in his aſſignees ; and therefore the executor cannot ve'the 

ioning creditor. Ex purte Goodwin, 1 Ark 'yo0, . 
13. If the debt of the petitioning creditor appears to have dovl 
edel ſubſequent to a ſecret act of bankruptcy, no commiſſion 
here to be granted ; but'a Gmple contract debt is nt ſ% extin- 
by the creditors-accepting a bond, after a ſecret) act of 
— as to deprive the creditor of his right to petition, 


1 Cooks B. L. 19. th odit: 


14. A note was given by e in 2 which became 


due in June; the act of bankruptcy was in Oceber following, and 


the indorſement in November. The indorſee of the note was pe- 
titioning creditor, and ſued out the commiſſion, which was held 


valid. Bingiey-v. Maddifon, B. R. Mich. Term 178 9½ 


15: A creditor, before the party entered into trade, may on account Vide De 
of ſuch debt ſue out a commiſſion, but a creditor ſor a debt con- Golls v. 


tracted after leaving off trade cannot, but when a' commiſſion is — 


ſued out by another creditor, he may prove his e 1 Laue 119. 14. 
B. L. 18, 4th edit. and the caſes there cited. : 
16. If a creditor has his debtor in enedettow, be eannot ot petition 
for a commillion. '"Buynaby'r Caſe, 1 Str. 65 3. 

17. The petitioni creditor has not the election to 


ſue the bankrupt at law, or come under the com and if 


he has demands on Foy bankrupt of diſtinct matures, he is equ 
bound to proceed under'the commiſſion. for the rg 1 7 


NL. 22. 4th cdu. r mee b N g det | 
BP » * = 4% Vial * P2915. 6 

\ ' 

(6) Commiſſion ſuperſeded or ined; 7Viner 67, 


1. F a majority of creditors preſent at any meeting have 

to certify that a commiſſion ought to be ſuperſeded, yet if one 
creditor ſays, I ſhall be able to prove in a few days, do not cer- 
tify Jets wat. court of Chancery * not ſuperſede  commilſon 


N 


Se”  . 


— ds epi of proving his et: 


Ex parte Criſo, 1 Ati. 135. 
a, Upon an iſſue directed, the j jury found that the party ap- 


ing to have the commiſſion ſuperſeded was not a bankrupt. 


Rae 


Gulfton, 1 Ati. 139. 
\ 3+ A petitioning creditor has not the ſame election as a 9 


mon creditor; for if he were to elect to proceed at law, it n 
fuperſede the commiſion. Ex parte Lewes, 1 Ath. 154. 
4. A commiſſion of bankruptcy is as much ex debito j uſtitiæ 23 2 
Writ, and there is no inſtance where the court ſuperſedes/it with- 
out direCting an iſſue, unleſs it appears to be taken out fraudu- 
1 or vexatiouſiy. Ex e Wiles and ex porte Bradſhaw, 
x Atk. 218. 
5. Where it was referred to the Maſter to take an account of 
he debts due to the creditors who had proved their debts under a 
commiſſion of bankrupt; and upon payment of ſuch debts, the 


commiſſion to be ſuperſeded, the bankropt muſt pay intereſt upon 


the debts reported due from the date of the Maſt n ö . 

parte Rooke, 1 Ath, 244. 

6. The creditors having releaſed all farther dende the 
bankrupt petitioned for a ſuperſedeas. The Lord Chancellor di- 

rected, that he ſhould ſtand in the place of the aſſignees, for the 

purpoſe of calling in his debts, but refuſed the ſuperſedeas, in order 


to ſave to him the benefit. of the certificate. Ex parte Leaverland, | 


1 Ath. 145- | 

7. Where there appeared circumſtances of fraud, the Chancel- 
lor would not ſuperſede, although the petitioning creditor's debt 
was doubtful; 'the whole buſineſs of the commiſſion having been 
accompliſhed. Ex parte Deſanthums, 1 Atk. 145. S. P. Ex parts 
; Nutt, 1-Mtk. 102. 


. If the-comwiſon iflues on u debt. barred, by the _ ſtatute of : 


; limitations, the bankrupt may get it ſuperſeded. Quantact᷑ v. 

1 2 Black. 702. Vid. ſupr. 8. pl. 2. 

9. Where, a commiſſion of bankrupts was fraudulently iſſued, 
1 was ſuperſeded, and the parties concerned puniſhed by payment 

of (ain and commitment. Ex parte Thorpe, 1 Veſ. jun. 394. 


ak —— by the ſolicitor, who ſued out a commiſſion of 


that the petitioner might be at liberty to give 
ym bond to 3 ceamT having diſcoyered ſince the — — 


 Iued, that the petitioning creditor was an infant, Commiſſion 
ſuperſeded. ER Or 3 8 554. 


commiſſion was ordered to be ſuperſeded, and the - | 
. creditor to pay the coſts at law 25 . | 


(! 


dt, 


ET A 7 


. err 


FN X98 
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Creditor and Bankrupt. 


(H) Who are Creditors, and how and when to . 


prove their Debts: Herein alſo of Debts by An- 
nuity and Rent, and Claims by Apprentices and 
Children. BET 


1. D EBT S may be proved at any of che public meetings ap- 


pointed by the commiſſioners, by the oath of the creditor, 


if not objected to by the bankrupt, or by any other creditor." Ex 
parte Simpſon, 1 Ath. 71. Ex parte Wood, 222. 1 Cooke's B. L. 
117. 4th edit. ; 5 15 

2. Where creditor lives atga diſtance, the ſtatute directs that 


his affidavit of the debt ſhall be received by the commiſſioners ; 
but where an affidavit cannot be made, proof may be admitted 


aliunde. Ex parte Young, gth March 1785. 1 Cole B. L. 118. 
ath edit. 8. : > 
3- When a creditor comes'to prove his debt, he muſt ſwear, 
whether he has ſecurity or not; if he has, and inſiſts upon prov- 
ing, he muſt deliver it up for the benefit of the other creditors, 
udleſs it be a joint ſecurity. Ex parte Grove, 1 Ath. 105. Ex 
Bennet, 2 Ath. 528. 1 
4. When a creditor has a mortgage or other pledge, which he 


| apprehends is not equal to the payment of his debt, he muſt apply 


to the commiſſioners to have the pledge ſold, and be admitted cre- 


ditor for the reſidue. Ex parte Coming, 20th April 1790. 1 Cooke's 
B. L. 119. 4th edit. | | * | 


5. Bonds, bills of exchange, and other perſonal ſecurities, 


ledged or depoſited with a creditor, may be directed to be fold 


fore the commiſſioners in the fame manner as an eſtate. Ex 
parte Hillier, 19th Fuly 1788. 1 Cooke's B. L. 119. 4th edit. 
6. If a debtor by way of collateral ſecurity delivers a bill of 
exchange, or promiſſory note, to his creditor, without his name 
aring upon the paper, it muſt be diſpoſed of as a pledge, and 
the produce applied to reduce the debt, the reſidue of the demand 
being only proveable under the commiſhon. 1 Cocke's B. L. 119. 
4th edit. and the caſcs there cited. 8 
7. Where a perſon takes a bill without the name of the party 
from whom he receives it, it may be either as a pledge or a pur- 
chaſe according to the agreement of the parties; if a pledge, it 
muſt be ſold; if as a purchaſe, it liquidates the debt to the 


amount of the bill. Ex parte Whitter, 1 Cooke's B. L. 120. and 


other caſes there cited. | | | 
- 8.1 Where a ſecurity is depoſited generally, if the creditor has 


two demands, the one proveable under the commiſſion and the. 
other not, he may apply his ſecurity in the firſt place to reduce - 


that demand which is not proveable. E parte Howard, 11th 
June 1790. 1 Coole B. L. 120. 4th edit. Ex parte Ariley, 
26th November 11991: 1 Cooke's B. L. 122. qth edit. 

9. Corporations uſually appoint a clerk, or treaſurer, who is 
the perſon to prove debts due to them, but he muſt produce his 


. appoint» 


r 2 


— — - 


of the land-tax for the borough liberty of the pari | 
for the years 1789 and 1790; C. Clarke was alſo for the ſame 
time joint collector with Burgeſt the bankrupt of the conſolidated | 
taxes. On the 3d December 1790 a commiſſion iſſued againſt 


collected and reta 
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8 appointment under ſeal to the commiſſioners, 1 Cooke's, B. L. 1244 p 
4th euit. 1 eee e dne WIZ 
10. If the bankrupt's eſtate is in arrear for taxes, the colletor 


18. the proper perſon to prove the debts, and he ought to produce 


. his appointment; but if the collector becomes 1 8085 having 


received the taxes from the inhabitants, but not paid the money 


over, one of the inhabitants may prove for himſelf and the reſt, 


Es parte Child, 1 Atk. 111. and 1 Cooke's B. L. 124. 4th edit... 
."11. Muggeridge was joint collector with Purges the bankrupt- 
of St. Saviour 


Burgeſs. and at that time Burgeſs and Muggeridge, as collectors 


of the land-tax, had in hand a balance of 331. 11, 11 d. ard 
Burgeſs and Clarke had a balance of 405, 24d. After the bank- 


ruptcy Muggeridge, out of the money which he. retained as his 


proportion of the daily receipts, paid to the receiver. 225 /. 4˙ 

101 d, leaving 106 J. 55. or d. unpaid, being part of the monies 
a0 by the bankrupt. Clarke had not paid 

any money to the receiver. Muggeridge and Clarke were · per- 


mitted to prove for the ſums of 3317. 115. 11 d., and 405 J. 24 d. 
on behalf of the pariſh. Ex parte Muggeridge and Clarke, 4th 


* - 


very ſecurity. that a creditor, has for his debt. muſt be 


” 
3 


8 Kare 1792. 1 Cooke's B. L. 125. 4th edit. 
132. 


produced at the time of his proving, when the commiſſioners will 


mark them as having been exhibited. If the creditor has a judg- 


ment, it ſhould ſeem that he ought to produce an office copy of 
ity. to be exhibited ; for upon a petition to have the proof of a debt 


admitted, which the commiſſioners had rejected, becauſe the cre- 


ditor had not an office copy of the judgment to exhibit, the petition 
was diſmiſſed with colts. Ex parte Coucannen, 31 March 1796. 
1 Cooke's B. L. 126. 4th edit. . ed er N 
13. In the ſame manner any perſon acting for another, muſt 
produce his authority and have it exhibited. 1 Cooke's B. L. 126. 
ath edit. ar tre | 121 1 
14. The petitioner being entitled to an annuity from the bank- 
rupt of 30 l., the Lord Chancellor ordered it to be referred to the 
commiſſioners, to ſertle the value of the annuitant's life, and that ſhe 
ſhould be admitted a creditor for ſuch valuation and the arrears 


ol the annuity. Ex parte Le Compte, 1 Attint, 251. 


15. An annuity was ſecured by bond, but the penalty had not 
been forfeited at the time the commiſſion; iſſued. The bankrupt 


obtained his certificate in 1773, and was afterwards taken in 
execution for a year's annuity due in 1776. The court were of 


opinion that as the bond was not forfeited at the time the commiſſion 
iſſued, there was no debt then due in law; but that it was a mere 
contingency which might or might noz become a debt in futuro. 
Perkins v. Kempland, 2 Blackft. Rep. 1106. | 


16. The receiving payment of the arrears of an annuity, after | 


the forfeiture has once taken place, ill not be ſuch a waiver of 
5 | . the 
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the forſctury 26 to tale the, t aut of Hh ere! t. Halli v. 
Dougl. 8 . 


15. f the annuity. is fecured by a deed of covenant, and a bond 4 is nt: 


meat given as an additional ſecurity, and forfeited for non- 


payment before the bankruptcy, 2 creditor is not obliged to 


prove under the commiſſion, but may proceed at law for a ade 
of covenant, notwithſtanding the — has obtained his cer- 
tificate.: 1 Cote B. L. 143. 18 edit. and the caſes there eite. 

18. Where a jeſtator, to whom the bankrapt, was indabted in 
1200 1, by his will forgave him 1000 J., part thereof, if be 
ſhould pay to his fiſter 60 J. A hear; but if he ſhould fail in ſo doing 
by two months, the exegutrix was to call in the 1200 l.; the ſiſter 
to have the intereſt thexeof for her life, and if he ſhould punQually 
pay the ſame, then after the deceaſe of the ſiſter he was to pay. 
200 l., the reſidue, to the executrix. The payments had been 


ſeveral times in arrear, but had been afterwards paid, and the 


ſiſter's receipt taken for them. Upon petition, it was ordered that 


the executrix ſhould be admitted a creditor for the 12004. Ex . 


parte A 2 Br. C. C. 610. 6 
- 19. A ent and an half 's rent being in uareng, Lotd Herdwicke 


delivered his opinion, that the landlord was entitled to diſtrain che 
goods remaining on the premiſes for his whole rent, notwithſtand- 
ing the commiſſion of bankruptcy and the. proceedings thereon. 


Ex parte Plummer, 1 Ath. 103. 


20. The aſfiznees of the bankrupt were in-poſſcilion, and the 
landlord diftrained. Petition by the aſſignees to have the goods 
re-delivered, difmiſſed by Lord Hardwicke: Ex parte . 
1 Atk, rog. 

21. If the landlord neglects to Alen, and ſuffers the 


to be ſold by the aſſignees, he can only come in with the reſt of 
- the creditors. . Anon. 1 Att. 102. 


22. A diſtreſs was made for a year and a quarter's rent. The 
tenant replevicd the goods, and the cauſe in replevin was removed. 


into the Common Pleas, but before any proceedings were had, the 


tenant became bankrupt, and the defendants were choſen aſhgnees, 
and poſſeſſed themſelves of the effects of the tenant, (and among 
them of the goods ſo diſtramed) and fold them. After the bapk- 
ruptcy, the plaintiff obtained judgment in the cauſe in 
and ſued out a writ de retorno habendo, and filed a bill, inſiſting, 
that he had an equitable lien upon the goods taken in diſtreſs, for 
a return of the goods, or payment of the value of them by the aſ- 
; which (after two trials at law) was diſmiſſed with vs 
Bradyll v. Ball, 1 Br. C. C. 427. 


23. If a trader at the time ai his bankruptcy, is poſſeſſed of h | 


term, it paſſes by the aſſignment;ʒ hut it the aſſignees do nat take 

poſſeſſion, they will not be liable to = rent. eos tare v. Dalton, 

2 Eſpin. N. P. 233. 2 

24. If they do take poſſeſſion, - they! are ey Kiadly fab nent ach 

275 before _ r meg 3 v. N 2 Term Rey. 
A e | 8 © 
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25 The petitioner was in January 1744 placed an apprentice 
to Ward, to whom he paid a premium of 80/. In July following 
Ward became a bankrupt. The prayer of the petition was, that 
after deducting 100. for the apprentice's board, he might be 
at liberty to prove the remaining 70 J. under the commiſſion, 
which was ordered accordingly. Ex parte Sandby, 1 Ath. 149. 

26. Upon a petition by Miſs Macklin, to be let in as a crellitor 
on the eſtate of her father, a bankrupt, for the money he had re- 
ceived from the managers of the theatres on her account, offering 
an allowance thereout, for living with and being maintained by 
him during the time of her acting on the ſtage, Lord Hardwicke 
Chancellor referred it to the commiſſioners to inquire how much 
the father received to the child's uſe, unleſs as to fo much as was a 


© covenant with the daughter herſelf. Ex parte Macklin, 2 Vef. 675. 


(I) Contingent and future Debts. 


1. JN an action of debt upon a bond, conditioned for the 
ment of an annuity, defendant. pleaded bankruptc 


condition of the bond recited a leaſe from the Biſhop of Garz to 


Hale and others for a term of years, which by aſſignment veſted in 
the plaintiff's teſtator. Plaintiff's teſtator aſſigned this leaſe to 
the defendant for an annuity, and the condition of the bond was, 
for the regular payment of the annuity during the reſidue of the 


term, and for the performance of covenants. At the time of the 


act of bankruptcy and the iſſuing of the commiſſion, the penalty 
was not forfeited, the annuity having been regularly paidiup to 
that time. A verdict was given for the plaintiff, ſubject to the 
opinion of the court on this queſtion, Whether this was a ſecu- 
rity within the ſtatute, all the payments being fixed at certain 
periods, though the bond itfelf was not given for goods ſold and 
delivered, or for a debt contracted in the courſe of trade? The 


court were of opinion that this was a debt within the ſtatute 


7 Geo. 1. c. 31. Pattiſon v. Bankes, Cowp., 540. See Cooke's 
B. L. 190. ath edit. . * 88 : 
2. Samuel Lloyd being indebted in 1754 for goods ſold and de- 


| Hvered by the plaintiff, was arreſted for the ſame, and in order to 
procure his diſcharge prevailed on Edward Lloyd to become ſurety. 


with him, in a joint and ſeveral bond given to the plaintiff, bear- 
ing date the 27th September 1784, which was payable by inſtal- 

ments, and before the firſt default the defendant Edward Lloyd 
became a bankrupt, and a commiſſion iſſued, under which the plain- 
tiff neglected to prove his debt, but brought an action againſt both 
to recover the money. Lord Mangſeid ſaid, they were both princi- 
pals, and both are liable; the credit was given to the defendant 
Edward Lloyd, as well as to Samuel 


ſtatute, the plaintiff could have the bond under the 


commiſſion, and he neglected to do it, the rule for ſetting afide the 
Feri facias was made abſolute, the court being of opini = the 


; and as under the 
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plaintiff could nat recover againſt the bankrupt. Brooks v. Lloyd, 
1 Term Rep. B. R. 17. 


lately gone to the Eaft Indies, on the event of his dying between 
the 5th April 1780 and the 5th April 1783. Defendant pleaded 
iſt, Bankruptcy generally, and that the cauſe of action accrued 
before-the bankruptcy. 2dly, That the policy. was made prior to 
the time of his becoming bankrupt, then the trading, act of bank- 
ruptcy, petitioning creditor's debt, commiſſion, proceedings and 
certificate ſpecially, and that he was thereby diſcharged from-the 
ſaid policy, and all debts due at the time of the bankruptcy, with- 


— 


out ſaying, that the cauſe of action accrued before the bankruptcy. - 


To this 4% plea there was general demurrer it was inſiſted; that 
this was a contingent debt, and not within the 19 Ges. 2. c. 32» 
Judgment for the defendant. Cox v. Liffard, Doug. ad edit. 166, 
4. A bill drawn before the bankruptcy, though not proteſted 
till after, is a debt within the ſtatute, and may De proved under 
the commiſſion. Macarty v. Barrow, 2 Str. gag. 3 Will. 17. 
5. A trader having contracted with the Zaff-India Company at 
one of their ſales for the purchaſe of a parcel of goods, to bę paid 
for at a future day, and before the day of payment he became 2 
bankrupt ; Lord King held it not to be within the ſtatute, becauſe 


the goods were not delivered, nor was the contract ſigned by the 


party. 2 P. W ms. 396. Ex parte Rat- India Company. 

6. An engagement in writing by Lewis and Potter, to-warrant 
the payment of a bill of exchange, in like manner as if they had 
indorſed it. Bill became due after the bankruptcy. Holder not 
permitted to prove. Ex parte Harrijon, 2 Br. C. C. 615. 


7. If a leſſee ploughs up meadow ground, for which he is bound 
to pay the leſſor a certain ſum of money as a penalty, he cannot 


prove it as a debt under the commiſſion; or if a man be bound in 
an obligation to perform covenants, and the obligor, before he be- 
comes a bankrupt, breaks them, the obligee cannot prove this 
as a debt under the commiſſion. 1 Cooke's B. L. 191. 4th edit, 
and the caſes there cited. | | | 

8. Verdict for plaintiff in ejeQment with nominal damages; 
before judgment entered up, defendant became a bankrupt; next 
term plaintiff ſigned judgment, and had coſts de incremento then 
taxed and allowed. Lord Henley would not allow plaintiff to 
prove the coſts under the commiſſion. Ex parte Todd, 3 Wilſ. 270. 

9. Aſſault and battery before bankruptcy. Plaintiff obtained 


verdict with damages during the bankruptcy, but had not judg- 
ment till after the certificate. Plaintiff was not allowed to prore 


under the commiſſion. Malter v. Sherlock, 3 Will. 272. | 
10. Sneaps was committed for a contempt in non-payment of 
coſts given upon a petition, which were taxed after the bank- 
ruptęy, but the order for taxation was made before. Motion for 
his diſcharge, upon the ground that the debt was diſcharged by 
his, certificate, refuſed, taxation being after the bankruptcy. 
Ew parte 
KF ©: 


aps, March 4, 1782, 1 Cooke's B. L. 192. 4th edit... 
| | 11. Where 


* 
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rowing payments are contingent, and therefore an action may be 
rought notwithſtanding the bankruptey and certificate of the 
' covehiatitor. | Ludfor v. Barber, 1 Term Rep. B. R. 86. Cottrell 
v. Hale, Dougl. 93. 5 | r 


112. lf a perſon lende a trader ſtock in the public funds,” to be 


11. 


replaced as Rock, without naming any particular time when it is 


to be inveſted; and the trader becomes | bankrupt before he has 
been — rs to replace the ſtock, it is a contingent debt and 
cannot be proved. 'Utterſon v. Vernon, 3 Term Rep. B. R. 539. 
4 Term Rep. B. R. 570. 
and proof refuſed. "1 Cooler B. L. 195. 4th dit. 78 
13. wy gave. the following note.—In conſideration of 
—¹ 7 


ment of George Henſhaw's note. — Before the note became due 
became bankrupt, and Henſbaw did not pay the note, and alſo 
beeame bankrupt.—The court of K. B. was of opinion this note 


"1.4: Delewdlit ²˙ gh of F.y 1753 becanie ball/in'krvor. 


Could not be proved, under the commuſſion againſt Adney. Ex 


25th Ofober 1734 be committed an a& of bankruptey, and 4 


eommilſſon was taken out under which he obtained his certificate. 
On the 12th of November 1735 the judgment was affirmed. In 


an action of debt upon the recognizance, he pleaded his diſcharge, 
and that the cauſe of action aroſe before the bankruptcy. Lord 


Hardwick, C. J. held this à contingent debt, and the defendant 
was not diſcharged from it. | Hockley v. Merry, 2 Stran. 1043. 
15. In a ſpecial action of treſpaſs on the caſe, plaintiff declared, 
that defendants and one William Hinctiey were co- partners: that 
Hinckley drew a bill of exchange upon plaintiff, dated 18 Marth 
* . for 65 I., payable to one Robert Clay or order, five days 
ter date; and in conſideration that the plaintiff would accept 
the ſaid bill, the defendants undertook and promiſed to find money 
to pay the bill, take it up, and fave” plaintiff harmleſs and in- 
demnified, by reaſon of his acceptance thereof: that he accepted 


the bill, which became due the 16th of May 1766, and was in- 


. dorſed by Robert Clay to Heathfield and. Smith, who on the 15 
Beptember 1766 ſued out proceſs from B. R., and cauſed plaintiff 
to be arreſted and held to bail for the ſaĩd 651. That on the 24th 
November 1766, he put in bail to that action, and in January 


1767 was ſurrendered to the marſhal of the Marſhalſea, was 


% 
/ 


parte Bartlett, 10 May 1792, S. P. 


T hereby make myſelf anſwerable for the due pay- 
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of the raoney 
charged upon this eſtate, which Lord Thurisw, Ch. diſmiſſed, - 
Lertier v | lay 


Eidtor and Barikeupe. 
16. On the 25th of June batikrupt drew a bill of exchange 


on 
Yawnge for $5. 55. 4d. ble one month after date, to his o 
_ order; ; Younge on the fame day accepted. On the 12tK 


Fuly a commiſſion of bankrupt iſſued. The bill became due the 
28th of Fuly, when Lounge paid it. The bankrupt obtained 
certificate on the th September, which was allowed on the 23 


October. The court were of opinion that the certificate was no 


bar to an action brought by Tounge. Youngs v. Hockley, 2 Black. 
840. 1 Coat B. L- 7 4 a by 
. 


405 fa. | | 
x5. On the 13th of June 1 the defendants applied to the 
tiff to accept à bill for 300 J. which they would draw upon 
im, and which he did, not having any effects of theirs in hi 
hands. The bill being indorſed aver by the defendants, an 
becoming due on the roth of 3 the plaintiff then paid it, 
At the time when it was drawn, the 8 the plainti 
# paper in the following words: Received the 13th of Fund 
« 1781, of Mr. R. D. Heſtupſon, his acceptance for 300 J., dus 
« the 16th of fuguff, which we promiſe to pay when due. Fobn 
& CHO and Co.“ On the '22d of July the allen 4 
became ban upts, and afterwards obtained their certificates. I 
an action by H. againft the bankrupts, judgment was given for 
the plaintiff, Hy v. Woodbridge, 66. 2d 4. | 
18. Milk: and Maynat were partners wi 


one Bailey ; and in 


order to raiſe money the partnerſhip had entered into bonds. In 


the year 1765 Bailey withdrew from the partnerſhip, and wiſhing 
to be diſcharged from theſe bonds, application was made to Tay/or 
the plaintiff to become ſurety inſtead of Bail, to which he con- 


' ſented. The bonds became due, and afterwards Mills and Mag - 


mal became bankrupts When the obligees had got as much as. 
they could from the partnerſhip eſtate, and which amounted to 
no more than! 6. in the pound, they came upon the plaintiff for 
the reſidue. He paid it, and brought his action, and Mas. 
field held that the action would lie. Tyler v. Mills, Cowp. $35 
19. A ſon tenant in tail joined his father, who was tenant fo 

life, in a recovery and in a mortgage of. the eſtate for nioney for 
the father, The father afterwards became omg The ſon 

rought x bill to enable him to prove the amount 1 


12 in Chancery, June 12, 1784. 1 Cookes B. I. 
205. 47 s | | 3, 4; * 
20. Jenes being indebted in go J. prevailed on three perſons to 
join Bs hs Fm 1785, rating vr of athraey for that 


ſum, with a defeazance thereon, in caſe the debt was paid by three 
inſtalments. ault was made in payment; and after the laſt 


inſtalment accrued due became barkrupt und obteined his - 
certificate. None of 4 had been made at the time of 


the bankruptcy, but afterwatds one of the ſureties paid 44/. In 
an action againſt the bankrupt to recover this money, the court 
of King's Bench held that the ſurety had no debt at the time of - 
the bankruptcy, and therefore that the debt was not barred by 
the certificate, Paul v. Foner, 1 Term Rep. B. K. 599- | 

Vol. II. e 21. Geddard 
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21, Goddard was bail for a trader, and was ſued upon the bail ; 


. bond to judgment and execution, The Zrader became bankrupt, 


| after which Goddard paid the debt and coſts, for which he was 


ail. The trader had undertaken to indemnify Goddard againſt 
the bail-bond ; but the court was of opinion Goddard could not 


| Prove this debt under the commiſſion. Goddard v. Vander beydon, 


- . the full value of the bills ſo accepted and endorſed, the bankers 
having previouſly proved theſe bills, which were included in a 


23. Athinſos joined Brigham in a bond for money, Brigham 
| became bankrupt, and the debt was proved under Brigham's 


3 Will: 262. 


commiſſion by the obligee in the bond. After the proof Athin/on 
paid the money. A dividend was afterwards. declared; but the 
aſbgnees refuſed to pay the ſame to 3 4 truſtees, alleging 
that the debt had been paid. The. Lords Commiſſioners were of 
opinion the ſurety had a right to the benefit of the proof, and 
erdered the dividend to be paid accordingly. Ex parte Atkinſon, 


Baker, and Darling, in re Brigham, 28th July 1792. Cooke's 


B. L. 210. 4th edit. 


23. A ſurety brought a bill againff an obligee and his truſtee, to 
compel them to prove under a commiſſion againf? the obligor. Plain- 


tiff obtained an injunction for want of anſwer; and upon motion 


to diſſolve it, the obligee and truſtee were ordered to prove, upon 
the plaintiff's bringing the money into court. Beardmore v. Crut-. 
tenden, H. 1791. 1 Cooke's B. L. 211. 4th edit. N 
24. The petitioner lent his acceptance and endorſement for the 
accommodation of the bankrupt, who diſcounted the bills at a 
banker's. After the bankruptcy the petitioner paid the bankers 


much larger debt, under the commiſſhon. The petitioner prayed 
that the bankers might aſſign to him the dividends due in reſpect 
of the bills. The Lord Chancellor ordered that the bankers ſhould 
take out of the dividend upon the bills, ſo much as would make 
up the proportion which they would have received upon the refi- 
due of the debt proved beyond the bills, if ſuch proof upon the 
bills had been expunged, and the reft of the dividend was declared 
to belong to the petitioner. Ex parte Turner, 3 Vel. jun. 243. 
A judgment at law with a defeaſance is not a contingent debt. E 


Parte Groome, 1 Kik. 117. 


n (K) Who muſt come in as Creditor. | 
n | Vide ante (H). | 

mars. | (0) Creditors, at what Time to come in- 
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) Of joint or ſeparate. Commiſſions in feſpect of 2g. 
Partners in Trade Bankrupts, and ho to pro- 
| AY Aer . 4 | 


ceed therein. 


(P) Commiſſioners and Aſſignees Power as to 
3 diſcovering. N 

L HRE meetings had been advertiſed in the Gazette for the. 
| bankrupt to ſurrender. . In the intermediate time the com-, 
miſſioners found that the bankrupt had been removing and cn 
cealing his effefts, and fraudulently conveying away his real elate. 
They ſummoned him by their meſſenger to appear before them 
next morning. He refuſed to attend, on which the commiſſioners 
certified this fact to a judge, who, committed him to Newgate, 
The keeper of Newgate, in purſuance of the commiſhoners' order, 
brought the banbrupt before them, when he cgfſed to be examuned :* 
5.55 which the commiſſionets re- committed him to Newgate. 
he bankrupt petitioned Lord Hardwicke, Ch., ſu ſting chat 
he had been illegally committed, and praying that he might be 


diſcharged from his confinement; but Lord Hardwicke hold te 


"Ty: 


commitment legal. Ex parte Lingosd, 1, Ath. 240. OL, 

2. Commiſſioners ſummoned a perſon (ſuſpected of detaining 
the bankrupt's property) to attend to be examined; but he did 
not appear at the day. Upon which he was, under the commiſ- 
ſioners' warrant, apprehended, and committed to Newgate till he 
ſhould fubmit, Ic. In an action for the impriſonment;\tlie court 
held, that the commiſſioners had not complied with 85 uiſites 


oY = 


of the ſtatute. 1 Fac. I. c. 15. and therefore that they were not 
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jaſtifed in the commitment. Dyer v. Miſſing, a. Black} Rep- . 


; 1035 


3. A perſon who had been aſſignee, but was diſcharged, had 
the commiſſioners? /ummens to attend them at their next meeting. 
He did attend, and was examined two hours. As he was return- 
12 home he was arreſted; and the ſheriff's officer being ſhewn 
the 


commiſſionersꝰ /ummens, he damned it and kept him in coſtody. 


Upon an application to be diſcharged from the arreſt, Lord Hard- 
wicke ordered the officer to give ſecurity for attendin the maſter 
de die in diem, to anſwer interrogatories touching the coritempt, 
and ordered precedents to be, ſearched, and in the mean time 


recommended to the counſel of the ſheriff's officer, to adviſe him 


to diſcharge his priſoner. Ex parte Kerney, 1 Ath, 55. . 
4. The Lord Chancellor limited the examination of a mother 


to her ſon's trading, but would not reſtrain the commiſſioners 


from aſking any queſtion relevant thereto. EN parte Parſons, 


- 
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- Creditor and Bankrupt, 
12 Lord Chancellor refuſed to limit or reſtrain commiſhoners 
their examination of Mr- 15 a _ who had. been ſum- 
E. 


ned before them. Ex parte Bland, 1 205. 
. 3 Mardwicke refuſed to permit defendants, againſt whom 
a bill had been filed, to look into their depoſitions made before 
the mien. N v. Dellew, 1 Act. 289. 


Tine mts (Q) VER of the Conklin in EF the 


Effects of the Bankrupt. 


2 diffolution, Francis gave Haycoek a" re- 
24 Reads, and took upon himſelf the payment of all 
E. due from the coal trade, and Haycock the payment of the 
debts due from the filk trade. Haycoch died, and afterwards 
Frantic Was a bankrupt. The meffenger ſcized' the effects of 
in the hands of his repreſentative, who 189850 the meſ- 
ſen r and turned him out of poſſeſſion. The a 
etred a priifion, complaining of their niefldinger's being — — 
and turned out of poſſeſſion; but Lord Hardtuicłe dilmiſſed the 
r E parte Time, 1 tk. 136. 
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= 'of Bankrypt. 
bs 3 Vide (SG), 405 PI 


od. tie. down 


ot 
*. »þ 


3 (8) ans Power in tive, di poſing, 


Viner 86. 


21 Jac. 1. 


{a) Nl bat. 


e. K. 2 


., ating, and affigning the Bankrupt's Eſtate. 


Y : 


. Il eſtates come to the bankropt between the time of i 
the commiſſion and the confirmation of his certificate, 


iſſuin 
a new deed from the „ 8 to convey them. 
Ex romdfoct, I 253. March 20, 1743. 

1 Having lands, 5 right of his wife, ſettled to himſelf 
for, life, with other intervening uſes, remainder to himſelf in ſee, 
with power to change the uſes, afterwards became bankrupt. The 
remainder in fee was held to veſt in the afſgnees, and his power 
of revocation to be gone. Left. 71. 
wt If there be two joint-tenants and the one become bankrupt 


dies, the bankrupt's part ſhall be ſold, and there ſhall be 50 


4 her 1 Com. De. 5 530. A * 
4 Where tenant in tai without ſuffering a rec 
_afterwards cans 3 and died, it was oo 


276, 


5. But 


/ 


2 a filkman, and Francis, a dealer-in coals, became 


nee of . . 
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EY 2 againſt the * alhgnees only * his lie. 
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py aſlignees.. Edward: v. 
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city of Landen, under a commiſſion of bankruptcy 


' kers are; and ſaid, that it was very di from the caſe 


1 


. * 


5 | 
_ - _ Cxedſtor and Bankrupt, 
3 g. But where the mortgage contained. a covenant for further 


\ 


ſecurity, mortgagee was held entitled to retain. his ſecuri 


| Hppicber, cited 2 Bro. 652 


Dawbuz, 


10. If one make a voluntary conveyance coabderation of 
natural affection, and is not at c 


in treaty with any for the ſale of the lands, ſuch conveyance hath 


no of fraud. 446. 


— — 


miniſtration of juſtice, was held not to be within the ſtatute of 
Edrv. 6. and to be ſaleable by the aſſignees. 1 Al. 210. 215. 
Ex parte Butler, in the matter of Ric 8. C. | 
13. On petition for the ſale of the place of Jew-brober in the 
| , it appeared 
that there are twelve in number, and licenſed by the court of Al- 
dermen ; but Lord Hardwicke, C. held, that they were not to be 
conſidered as places or offices, but at as other common _ 


* 


under marſhal, which is fold by the city upon a vacancy, and is a 
known office z — the pales. Eu porte Lyons, 


z 


Creditor and Bankrupt, ; 
8. P. n r Kennedy,” Dec. 1788. 8. P. Flarty v. Odlum, 
Term Rep.” B. R. 681. S. P. Berwicle v. Reade, Term Rep. 
B. R. 248. Stone v. Lidderdale, 2 Rep. 533. Coole 2 
Bam Latur, 289. 4th r dit. 
15. A. ſeiſed in fee of a capyhold eſtate, ſurrendered the pre · 
miſes tb the uſe of his will, and deviſed them to his daughter for 


life, then to truſtees to be ſold, and the purchaſe- money to be 


divided :amongſt ſuch of her children as ſhould be living at the 
time of her death. Teſtator died. The daughter had iſſue 
(amongſt others) a ſon, who was a trader, and becoming a bank- 
rupt; the commiſſioners aſſigned over all his eſtate. The bank- 
rupt got his certificate allowed, and then the mother died. This 
contingent. ĩntereſt, upon a bill by the aſſignees, was held liable to 
the bankruptcy. Higden and others v. Williamſon, 3 P. W ms. 131. 


16. George Bell, brother of Mary Moth, and Margaret Wade, 


the plaintiffs; upon his marriage with Anne Frome, conveyed a 
freehold eſtate to himſelf for life, remainder to Anne for life, re- 
mainder to their children as they ſhould appoint ; and for want of 


appointment, to the firſt and other ſons in tail male, remainder | 


to daughters, reverſion in fer to himſelf. The huſband and wife 
died without having made any appointment, leaving two children 
Anne and Thomas. 22d November 1758 Margaret became a bank- 
rupt, and in February 1759 obtained her certificate. In June 1760 
both the children died, ſo that the two plaintiffs became co-heirs 


to Thomas, who ſurvived his ſiſter. The queſtion was, Whether 


Margaret's part of the free hold eſtate ſhould not go to the aſſignees 
as a poſſibility, according to the words of 5 Geo, 2. The Maſter 
of the Rolls determined that it did not, as it muſt be a poſſibility 
which. could be aſſigned or releaſed, and which might have been 
diſcloſed at the laſt examination. Moth v. Frome, Amb. 384. 
17. The commiſſioners may aſſign a poſſibility of right belong- 


ing to the bankrupt. Perry v. Fones, 1. Term Rep. C. P. 30. 


3 Term Rap. B. R. 88. Nabinſon v. Tayler, 2 Bro. 589. 


18. One purchaſed a copyhold eſtate, and took a ſurrender to 


the uſe of bimfelf for life, remainder to the uſe of his wife for 
life, remainder to truſtees for 21 years, to raiſe 80/. for his daugh- 

ter, remainder to the uſe of himſelf in fee. At the time of the 
purchaſe, the purchaſer. was not a trader, nor owed any debts ;: 
but afterwards. he engaged in trade, contracted debts, and about 
156 years aſter became bankrupt. "The Maſter of the Rolls deter- 
mined, that the ſettlement was not liable to the bankruptcy, 

Lilly v. Oftorn, 3 P. Vit. 298. | F 

10. Elizabeth Pearce being about to renew a leaſe of an eſtate, 
zt the expence of a fine of 16a/,, borrowed of Flad 804. (of 
Which Flood himſelf borrowed 50/7.) and gave à promiſſory note to 
repay the money, unleſs ſhe ſhould'bequeath the eſtate to ſome or 


one of his children; ſhe afterwards deviſed the eſtate to the de- 


fendant Floed's daughter; but before the death of Mrs. Pearce, 


F. Gag. S. P. Lauderdale v. Duke of Montroſe,” 4 Term Rep. 
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te defendant Fla had become a bankrupes his green claimed. 
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: Creditor and Bankrupt. | 
the 80 I., or half of the eſtate, as purchaſed by the bankrupt for 
the advancement of a child, under 1 Fac, 1. c. 15. and upon 
hearing at the Rolls obtained a decree, which was affirmed on 


appeal to the Chancellor, Fryer v. Flog, 1 Bro. 160. 


20, The plaintiffs were aſſignees under a commiſſion of bank- 


rupt againſt the father of the defendant, who in 1739 conveyed 


all his ſhop goods, c. by bill of ſale to the defendant his fon, 
and in 1740 became a bankrupt, In the yea? 1718 he, after 
marriage, conveyed to truſtees his real eſtate, in conſideration of 
5 f. and other valuable conſiderations, in truſt for himſelf for life, 
to his wife for life, then to his eldeſt ſon, if he ſurvived his father 
and mother, «nd ſo to the next ſon, c. Lord Hardwicke ſaid, 


there was no foundation to ſet aſide the aſſignment of the houſe- 


hold goods as fraudulent, becauſę it was made many months before 


the bankruptcy, and the conſideration was proved and followed by 
the poſſeſſion of the ſon. As to the ſecond point, the truſtees of 


the deed muſt convey to the aſſignees: for it falls within the 
clauſe 1 Fac, I. c. 15. , 5. Walker v. Burrows, I Att. 93. 

21. A leaſehold eſtate was ſettled on the marriage of Mrs. Winſ- 
more's father and mother, by a deed of the 3d of December 1642, 


made after marriage, but purſuant to an agreement before, for 


the term of 99 years; the term expired, and was renewed on a 
leaſe for three lives, and ſo ſtood at the death of Mrs. Winſmere's 
father, This being a freehold leaſe came to Mrs. Winſmore ; u 
her death deſcended to her daughter as ſpecial occupant, conſe- 
2 neither Mrs. Winſmere's huſband nor, on his becoming 
ankrupt, his aſſignees could have avy right to it. Hearle v. 
Greenbank, 3 Atk. 695 | | 
22. Under Doctor Worth's will the rents and profits of his 
real eſtates are to be applied to the ſole and ſeparate uſe of Mrs. 
Winſmore and the truſtees, who, had the fee in all his real eſtates, 
were to permit and ſuffer her to diſpoſe, Sc, the whole legal 


eſtate was veſted in the truſtees, and therefore her huſband was 


not tenant by the curteſy, and his aſſignees were held not to be 


entitled to the rents and profits of the eſtates previous to the 


death of the wife, Hearle v. Greenbank, 3 Atk. 575 
23. Robert Smith by will, dated the 22d day of February 1787, 


gave to George Stringer 2000 J. South Sea ſtock, in truſt that he 


ould from time to time pay the intereſt of the ſame unto his 
nephew James Sadler for life; aud after his death he gave the 
ſame with the intereſt thereof in truſt for the benefit of 3 
Mary, Elizabeth, and James Sadler, children of his faid nephew, 


ſhare and ſhare alike, to be transferred to them after his nephew's = 


death, at their ages of 21 or marriage; and if any or either of 
them ſhould. die before his, her, or their ſhares became payable, 


then he ditected, that the ſhare of him, her, or them ſo dying 


ſhould go to the ſurvivors and ſurvivor of them, ſhare and ſhare 


_ alike, payable as aforeſaid. Nobert Smith died without revoking 


his will, which was proved ; Urſula and James died infants in 


: . 


the teſtator's lifetime; Mary and Elizabeth attained 31 ; Elizabeth 
. | C 4 . 0 married 


23 
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Creditor and Pankrupt. | 
married Richard Alley, and having ſurvived her huſband, died 
inteſtate in the ae of her father Jae, Falls leaving the 
defendant John Aftey, the infant her only child. e defendant 
Mary, the other daughter, married Fndrew Pierſon, who in the 
lifetime of Jomer Sadler the father, became a. bankrupt, and 
plaintiffs were choſen aſſignees; and on the 13th of September 
1768 had an aſſignment made to them of the bankrupt's eſtate, 

the 28th of „ 1768 James Sadler the father died, and 
Gnce that the bankrupt Pierſon died: George Stringer being dead 
inteſtate, the defendant T. Wilkinſon was made his admi- 


niſtrator, to ſubſtantiate the proceedings. The queſtion was, 


Whether the affignees of Andrew Pierſon the bankrupt were cnti- 
tled to any and what part of the faid ſtock? They infiſted that 
the ſtatutes of bankrupt veſted the huſband's right in the aſſignees, 
as effeQually as if it had been reduced into poſſeſſion. Bill diſ- 
nifſed. Gayer v. Wilkinſon, 1 Bro. 50. Ewhank v. Yates, Cookt's 

B. L. 297. 4th mit. S. P. 8 — 


% 


K (7) Liable What, 


1. Tu commiſſioners may aſſign all money, goods, chattels, 


merchandizes, wares, and debts due to CREE _ 
on and in what manner ſoever, and the aſſignment veſts 
the proper as well preſent as future, in the aſſignee ; and the 
nkrupt ſhall not afterwards recover, releaſe, or diſcharge the 
fame, nor ſhall it be attached as a debt of the bankrupts. Cool“ i 
B. T. 296. '4#h edit. and the caſes there cited. 

2. Where a bankrupt was permitted by the aſſignees to carry 
on the trade, buying back the ſtock, and giving his note to them 
for of the price, and borrowing the remainder from other 

erſons ; after Kreral years of — trading, and ſeveral debts 
contracted in it, the court would not permit the creditors under 
the commiſſion to come upon his ſubſequent effects till thoſe later 
debts were diſcharged; for the conduct of the aſſignees, and the 


acquieſcence of the other creditors amount to an a ent that 


4 ſhould trade for his own benefit, Troughton v. Gitley, Ambl. 
8 | e 
* The commiſſioners may aſſign a leafe granted to the bankrupt 
in which there is a proviſo that the leſſee ſhall not aſſign without 
licence of the landlord in writing. Ambl. 480. Philpot v. Goring, 
1741. 2 Ath. 219. 546. Seers v. Hind, 1 Ve. jun. 294. | 
4+ The bankrupt had a leaſe of premiſes at rack rent, in which 
was contained a clauſe that it ſhould be void in caſe of the tenant's 
commitring an act of bankruptcy. This leaſe was held not aſſign- 
able by the commiſſioners” on the tenant's being bankrupt. 
Rae v. Galliers, 2 Term Rep, B. R. 133. ; 

5. Thomas Bedford deviſed to his nephew Bedford Woodham an 
annuity of 30 J. a year during his life, to be paid into his o ¹. n 
hands and upon his own receipt, his intent being that the ſaid 

| | annuity 


— 
w 


annuity or any part thereof ſhould not be alienated for the whols 
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real eſtates with 


the danrupc of Be — — 
in and ſale, the 


225 — ore its allowance by the Chancellor 


v. Bourne, 2 Burr. 718. 1750. 

1 A Iriis creditor after N 

As effects in 125 gland, attached a debt due to 838 
* dae of Clunncery theme compelled him to account 
9 N Neale v. . .,. 5 


ing 
s, ſuch arreſter will be preferred. R. v. the EDS 
* Novemoer Ro tg ogy voce 

Thorold v. Forreſt, 

Scott v. Leſlie, 28 ee 1787, Fac. Call. No. 8. P. 14. 

2 A <reditor of the 


11. O's bankruptcy ip allo, err 
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Pars 185, 114. In January 1764 the Deponthieus attached the 


\ 


'of 304. determined, | 
» 3 Fe. jun. 149. 6 erm Rep, B. R. 684. 


lefe to the bankrupt, after the Ggning the certifi- 


rch 1767, Fac. Coll. 32 
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' bill fited by the curators againſt Deponthieu and 


being the balance of an account 
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 Credizor/s-Bankrupte— 

monies of the Dereufviller in the hands of Bari/ bd Tore, Ly ? n 
an 8 
—_— - abſent) for an accqunt and injunction againſt the 
gu attachment, it was decreed that the plaintiffs were entitled 

to recover from Baril and Texier the ſum of 21314, 18 f. 1 d. 
| rrent tranſmitted to the De- 
Hes on the 24th of Oc 1764 (which by conſent was 
taken as the balance); and it was referred to the Maſter to com- 
pute inteteſt on the ſaid balance, and that a perpetual injunction 


ſhould iſfue to Ray the foreign attachment. Jollet v. Depontbiey, 


1 132. | e 

13. The bankraptcy being committed in England, and the 
bankrupt flying to Gibraltar, an Engl creditor ſued him there 
and recyvered.” The aſſignees brought an action to recover the 


amount, but were nonſuited by Lord Mansfield. Waring v. 


Knight, Sirtings after Hilary Term, 5 Geo. 3. | | 
14. Where a creditor attached property in America he was not 
itted to prove under a commiſſion in England, unleſs he gave 
up the attachment. Ex parte Smith in re Frank, 21 December 
1791. Cookes B. L. 308. 1th egit. die wa} 
* 1g. Chirrow at the time of his bankruptcy owed money ta 
Worſweck, both being reſident in England; the debt contracted 
here; after the commiſſion, Warſweck made an affidavit of the 


debt before the mayor of Lancaſter, ſent it over to St. Chriſtopher's, 


and there attached debts due to Skirrow, uſing the affidavit in 


the ſuit. The aſſignees brought an action to recover the value of 
the arreſtment, and had judgment, for by reſorting to an Fngh/o 


tribunal in part of the proceſs, he is precluded from making uſe 
of it to gain a 3 contrary to the Engliſh law. Still v. 
Worſwick, H. Blackft. 694. — + + 

16. The bankrupts were indebted to the defendant on a con- 


tract made in England, and all the parties reſident here. After 
tze commiſſion, and with notice thereof the defendant attached 


goods of the bankrupt in Rhode fand, on a judgment of the 
courts there. On an action for money had and received brought 
the aſſignees, and a ſpecial verdict as above, the court of 
ing's Bench gave judgment for the plaintiffs. On a writ of 
error in the court of Exchequer-chamber, after two arguments, 
the judgment was affirmed. Hyujer v, Potts, 4 Term Rep. B. R. 
182. 2 Term Rep C. P. 402. Phillips v. Hunter. | 
17.  A-perſon reſiding in. India and trading there, and drawing 
bills upon England for the value of other bills ſent thither, upon 
which he got profit by the exchange, and in the” courſe of fuch 
trading became indebted in England, is a trader, and a commiſſion 
iſſued againſt him after he left Fadia ſhall be valid. An aſſignment 
of his effects, executed by him whilſt in India, in truſt for his cre : 
ditors, is not an act of bankruptcy, nor is it fraudulent and void in 
itfelf, being intended honeſtly at the time; neither can the aſſign» 


ment of the bankrupt's effects by the commiſſioners be conſidered 


as 2 revocation of the truſt deed by the bankrupt himſelf, _ a 
rb 7 | | clauſe 


* 


ſellin; 
withi 


Bull. Ni. Pri. laft edit. 42. Ex part 


Ereditor and Bankrupt, 


clauſe in ſuch deed which empowered him to vacate the inftru- 


ment, if any creditor to a certain amount refuſed to 25 i 
2 fn => ans Grant; 5 Term Rap. B. R. 530. 1794. 
Where a man on the eve of bankruptcy, and in con 
tion of it remitted notes to one creditor,” it not being in the 
ordinary courſe of their tranſactions, nor threats nor compulſion 
uſed to attain it, it was held fraudulent againſt the other credi- 
tors and void. Alderſon v. Temple; 4 Burr-13235- I Bloch: um 
S. P. Harman v. Fiſher, Coup. 117. | 1: 
19. So where goods were delivered before the aft of banks 
ruptcy, and in contemplation of it, for the purpoſe of giving a pre- 
ference to one r the aſhgnees recovered, - "008 v. N 
Cowp. 629. 1 a 

20. Where a4 woman | knowing. herſelf tobe in blen cir- 
cumſtances, and in fear of being ſued by the defendant, (though 
ſuch fear was groundleſs,) aſſigned goods to him to indemnify 
him from the conſequences of a bond he had entered — 1 — 
ſecurity for her, this aſſignment was held 
aſſignees. on v. Freeman, 1 Term Rep. 1 15 _ 

21. In caſe of colluſive ſale, the aſſignees _ ie 

trover without firſt demanding the property. Nixon v. Jaun 
2 Term Rep. C. P. 135. 
22. The debtor before his bankruptey being preſſed for pay : 
ment by a creditor, gave him an order to receive his demand out 
of the purchaſe money of a houſe ſold by the debtor; he was 
held to have a ſpecific lien on the purc money. Yeates 1 
Groves, 1 Veſ. jun. 280. A parte Scudamore, 3 Ve. Jun. 85. 
Smith v. Payne, 6 Term Rep. B. R, 152. 


23. If the bankrupt is a factor, n he has the poſſeſſion 
of the goods of his principal, and the power of immediately 
ſelling them and taking the money, yet that is not a poſſeſſion 
within the meaning of the ſtatute 0 ac. 1. Garrett v. C 
el, Ambl. 297. 


by Farrar 


24. Goods were ſold to the defendant for plaintiff, 


2 delivers my in his own name, the peri — with 
50 


* 


drew. on Julien, defiing the bills to be 
d:to 4 ſeparate account from their 9 SEin, and 


= bills on other merchants to 8 bills when due. 
| Julian became bankrupt : 8 _ that the bills in Juan 
. by for the N 3 — 


Bikes, 1.4% rele act Tee Bows a Nos. 
as, I Att. 232. 2 5 rte Emery 2 4- 
e Teurgo, 2 1 Wm. 18g. 3 2 Rep. 3. 5 


2 Term Rep. C. F. Go! 
* x The plaintiff d the bankrupt as his banker, and 
uled 20 draw bills on 5 ſending him remittances to anſwer 
them when. due, and allowing him a commiſſion for negatiating 
his draughts; at the time of the banktuptcy the 
under acceptances to a conſiderable amount, which the 
was afterwards obliged to take up. He be ved — 
from the plaintiff to anſwer thoſe he had accepted; the- plaintiff 
was held to be entitled to theſe bills. Zinci v. Walker, 2 


TM 19 Nov. 1796. J. P. 6277 B, L. 406. 


e ee eee in England. A. becomes 

rupt : the conſignor ma . any time before 

_— t a 's hands. D' Aquila v. Lambert, Amùl. 399. 1761. 
4 B. L. 405. and the caſes there cited. 

26. A woman, poſſeſſed of plate as adminiſtratrix, marries a 

| man who becomes bankrupt, the plate does not go to the al- 


Ggnees: Ex parte Marfb, 1 Ath. 158. 


30. n perty of an executor or adminiſtrator (which he 


ch executor or adminiſtrator) cannot be aſſigned. 
* Jemmett, 3 Burr. 1369. 1 Ath. 108. Ex parte Ellis. 
31. Suppoſe a tradeſman is made executor and reſiduary legatee, 
and before his bankruptcy eollects in enough of the aſſets to 
debts and particular legacies, and the remainder of the a 
ſtood out in mort F 
— auſe_ the 8 
executor; yet I ſhould on that the aſſignees might 
rer in this part of the aſt inthe ma of 
the executor, and would direct accordingly. 
wicke, T. e 213. 2 5 8. 
2. aligned over 2 due to him Keeley, to one 
TIN fer u debe 


Winch became bankrupt. | 2 in Winch's name, ſued Keeley, 
who pleaded the bankruptcy. 

tiff. Winch's, 

4th edit. ow the 


Judgment was given for the plain» 
1 Term Rep. B. R. 619. . B. L. 408. 


tunit ttt 


to him from Winch. 


231 pon 


Wr 


TT 


43. 


rn 


Fi sil Are 


= 
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ture ſold or removed, and aſter his certificate he 

=- himſelf. _ He was continued in the houſe by the | 
for them, were args raul as pare ofthe e in 
hand of the agus . part of - the effects in 


Lin, a carpenter, to 
he ingly did, and it. {drone oder men 
that the uld be —— n 


ich he received wages and a fourth 
The whole was carvied'on in Lata tnme;/ae che; Gd 
would not have permitted him t0\ptaceed: if they had 
known the real tranſa&ion. Kent als 
Ggnees claimed this timber. from the defendant 'z but the oquir. 
thought this not within the ſtatute, and gave for h 
defendant. Collins v. Forbes, 3 Term Rep. B. 976 
36. Goods are delivered to à cartier j while the cartier is 
the road; the conſignor hears that eonbgriee is inſolvent, and 
countermarids the delivery, and gets them back into/his., 
own poſſeſſion, The aſſignees of the 
action for the goods. © Berhet- v. 


partner the delivery got the 
other part of the bills of 1 oþtained of 7 
— held — i ok tee goods dan — 
aſſignees under the commiſſion, and a the indorſees of the 


bills of ladi Sme v. P 
38. — Du AERO 7 9 


them to be ſhipped for Rover. The | me Bp bs - e 
Hague acceptances on the credit of the bill of ladingy and 724 
the acceptances. An nt was' then made between the 


RR 


 _ @qedifor@v'Bankylupt; 
; to a faftoriat Rau- . 
pe became bankrupt- The defendant having got bach his 
ä e the plaintiff brought trover: for them. Judgment for che 
N dant. — Trier, 2 Term Ap. B. R. G-. 
Conſignor of goods may ſtop them in zranfiti, not ith - 
2 —— bills on the eredit of the 
conſignment thereofifignecthas no lien, bleſs the goods actually 
come into Mis paſſeſſion.. ' Kinloth v. Craig, n 
eben err Bn end & bots: . * 
. Turi d s for Liverpool order and on count 
of Freemut, Nene you out of 23 of indorſed in 
blank, and drew ouchim for the amount, which bills he atcepted 3 
Numa canſigned the gbods to the plaintiffs, and ſent them the 
w=_ of 4adivg che received the value from them. Frermum be- 
. andthe bills he had accepted for Turin being 
5 aal. < —— obliged to take them up; and there upon 
; t the other bill of. r 
tions got poſſeſſiom of the goodivfrom the maſter: of the ſhip, and 
ſiolc chem ſor the benefit of Turing. On an action of Trover | 
theſe facts were given in evidence, to which the defendants de- 
murted. The cdurt of King's Bench held, that the ſending of the 
bills oi lading indorſed in nk: gave Freeman 3 right to aſſign, 
and chat ſuch to a bond fide purchaſer was valid againſt 
bo mary 25's 7 like the indorſement of other negotiable 2 
ments. But this judgment was reverſed in the court of Exch: 
chamber, and the reverſal was affirmed in the Houſe of 
Lickborrow 'v:\ Men, 2 Term Rep. B. K. 63. 357. Tae 
C. F. 5 Term Reb. 6863. upon the wehire de nou-ovp. 
47. The bankrupt ordered goods of the plaintiff to be ſent to 
London by the on; they arrived on the 22d of November; on 
— — n had ĩſſued againſt the conſignee. The goods 
on their arrival were attached by proceſs out of the mayor's court, 
— remained at the inn yard charged with ſuch attachment. On 
the 24th the proviſional aſſignee demanded: the goods, and put his 
mark upon them, but did not take them away. On the 28th the 
Plaintiffs wrote to countermand the delivery. The maſter of the 
inn reſuſed to deliver che goods to the plaintiff, and upon the 
attachment being withdrawn; be delivered them to the defendants 
the aſſignees: Judgment for the defendants. Ellis v. n 5 
3 R.. 464. 
42. 3 — fadtor, es to 2 
lien e all goods in his hands for other debts, beſides the price of 
packing- v. Wilcox, —_ Game. 5. gory var enn | 
1 Burr. 494. 
43. A — has »- hen "wa general balance: of his — 
Davis v. Boucher, 5 Term Rep. B K. 488,  Fourdain v. Leue, 
1 Bp. N. P. 66. Bene v. Pullen 5 Term-Rep. B. R. 494-01 
44. A policy broker is held to have 2 ee — and notwith- 
ſtanding he parts with his poliey, if it 8 5 
the lien revives. Ex - parte Deexc, Pra. Ch reen v. 


Farmer, | 


: 


* 


11 


Fass» 


f 


to him, as well 


Farmer, Burr. 2214. I Blackft 654. Cale. B. Laws, 459- 
4th edit. and the caſes there cited. 
© "45: An attorney has a general lien upon the papers aclivered 
againſt the Wn ir” as againſt the bankrupt. 
22 v. N 4 Term * R. 125. F v. n 
rin, 1283. C 
46. But papers received by an attorney after the | 
eannct be rexained. Ex parte Lee, 2 Veſ. jun. 285. f 
47. Where one has acted as factor for another, every dig in 


bis hands is held to be a pledge, not only for incidental charges, 


but as an item py Ke account for the general balance due to 


him, ſo lon „, Dev poſſeſſion. Crutzer v. Wilcox, 
Anbl. 25 2. 2 2 Burr. 937. Drinkwater 

r bs front v, Zondhe, front REN 
| 1 


9 
48. Bar ir the goods were not aQually come to his hands, be 
no lien, nor has he a general lien where the property. was de- 

Girered for. a particular purpoſe. Xinlach v. Craig, 3 Term Rep... - 

B. R. 119. 6 Term Rep. . . 258. Walker v. Birch. 
49. bankrupt was indebted to the ioner, as callico 
for printing cottons, and alſo for money advanced for the 
aties thereon. | In Ofoter he received other cottons and printed 
them. In November the bankruptcy took place, _ The laſt cottons 
being then in the petitioner's hands, he was allowed to retain them 
towards his general balance. Ex parte Andrews, Cook's Bank. 
Laws, 4th edit. 460. 
50. Where a man repaired a ſhip, and ſuffered the bankrupt to 
regain poſſeſſion, his lien for the repairs was held to be gone. E 


parte Shank, 1 Arb. 234. Wilkins v. Carmichael, Doug. 97. 


51. A miller has a lien for the price of grinding corn. Ex 


parte Echenden, 1 Ath. 235; and a dyer for the price of dying the 


ſpecific but not beyond. 1 Blackft. 651. 
$2. wages of a captain and. ſeamen, are » Kew apap the 


| hip. - 2 P.Wms. 367. 
: The earnings of a bankrupt by his perſonal labour are not 
liable 


to the bankruptcy. 1 Atk. 253+ Ex parte Proudfoot, 1753. 


2 Ser. 1207. 4 ey v. 2 
4. e brought an action of aſſumpſt for work and la- 


bour as an attorney. fendant pleaded bankruptcy, and that 
the commiſſion was ſtill in force; replication, that the work and 
labour, was done after the aſſignment ; rejoinder, that plaintiff had 
not obtained his certificate. Bebe by plaintiff, which was 
allowed. Chippendale v. Tomlinſon, Trin. 25 G. 2. B. R. 
* Bank. * WR: nh edit. and the caſes there 8 
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I. F 2 bond to pay a ſum of in kis 
| 5 1 * = teu 79 7 money, a 
s 2 backragt, tae * in ede, — 
before the bankruptey tes will be der in e prwie fuck 
dedt. Ex parte Fr 1 Atk. 117. 
2. Ofman, in confideration of his wife's portion | covenanthd, that 
z bite ſhe ſhould furvive, or in caſe the ſhould i d in 7 Meute, 
e en . the deceaſe of either of chem, which ſnould 
3 | happen, be raiſed out of his perſonal eſtate, in truft for hint 
, 2— 2 e (if then eh ) and after his deceaſe, i# af fe 
7 | 205 iſue of the | arr 1 * CO 
/ | After the marriage, O/i2an confled 2 et Faces 
5 8 wr ee became deer e fr he ane 
the 1000. x became a and the 
alte pro proved the 8 upon th 2 ee * de 2 
| allignee refuſed to the & dend. a petition, i, 
| Terk d Hardwichke, Chancelick Bot the truſter to be admicted a 5. 


x cereditor for the 10607, the intereſt thereof to be for the creditors to | 

4 1 „ and after his death, N l. bank 
, w # marriage articles pate Smith 2 * . mitt 

1 Cooke's B. L. 213. 4th edit. 5 30 7 Har, 


2. The fr o Tee 1000 and 006. 


Erber . uſe ber bf, 5 2 7 4 y the intereſt ofthe 206dL. band 
ro the hufband for his life, in eaſ he 7 e ſhoul 
able to pay all bis phe” ft but if be ſhould not | 
able to 7 all his creditors; then hg and during fuck time e | huſb; 
he ſhould continue ſolvent, and from and after His d#tedſt, or in 

ety, to pay the 2000 L. as the intended wife ould direct, and 


+. after the dhceaſe of the ſurvivor of them, e, I cafe of the haftant*r 
EE inſotvency, after the deceaſe of the wife aud ſack infotvency, im tri come 
for the iſſue of the marriage as therein mentioned, ad fe for default on th 


of iſſue, in truſt for the ſurvivor of huſbaud and wife, Both ſumt B. L. 


were part of the wife's portion. There wat no fue of the mar- 5. 
ge. The trufters 2 thi huſband ſeveral ſums out of — welt 2 be 
monies, and took his bond and. a mortgage for 8 "7 
"SIS Came. The huſband afterwirds becoming infoty olverit, 2 
| effects for the benefit of his exeditors, — the wife at fame 1 


time undertook to pay certain ſums to the creditors out of her ſe- 
parate eſtate, the whole of which ſhe paid, except 70/., which ſhe 
offered to pay. The buſband then became a bankrupt, and being 
indebted to the truflees in 32411. 45. and intereſt, they offered to 
prove it, but the commiſſioners refuſed to permit them. Upon a 
petition, Lord Thurlew, Chancellor, allowed the claim of the 


BI 


Cz 


_ 


- 
_ 
Ceo tor and 1 2 
* 33 


truſtees to the whole ſum, except 841 /. 45., which it 


To mme truſtees had ns tn Rn ef 14 
r conſent. Eee gore ang. and others, 14h Moreb 1788. 1 — 1 
12 Bank. Lai, 1 
| 4. The bankrupt pes: oY to pay to the truſtees within * * 
is years, to the uſes of the /ertlement, 6000l. by inſtalments of 8 0 
d 2. year each, the firſt inſtalment to commence at the end of 
ick years after the marriage, but if the huſband ſhould not live till the 
ch vate ons year ber bi doth, i de wiſe or any G of the ears 
| rafter his death, if the wife or any child of the mar-. 
at be then living; if not, then 3000 J. only was to be 
je. The huſband took a life intereſt in certain annuities be- 
1 E to the wife. The huſband became a bankrupt juſt beſor# 
im the end of the firſt years. Upon 2 petition to prove the 
for 6000 f., Lord Thuriow, Chancellor, ſaid, that 3000/. would cer- 
d. tainly become due that the only contingency was, whether there 
ed would or would not be 3000 J. more, and he admitted the 
ter for 3000 /, but declared that the aſſignees would have a right 
ug b claim whatever the bankrupt could claim againſt the truſtees, ſs 
dn, that there muſt be a rebate on the value of the Funds, + __ | 
on, Mitford, 1 Bre. C. C. 308. 
a 4 5. The bankrupt by el previous to hi marriage corenante Er ports 
ots to leave his wife 600 J. in caſe — him: e became u Mirchell, 


bankrupt, and died before any dividend made. Petition to be ad- — | 
mitted to prove the 6001. under the commiſſion diſmiſſed . 4 
* argc rye Ex parte Groome, I Att. 115. | r 113. 


"Note ln theſe two caſes the enge was feud by hands 


6. Money of the wife was by ſettlement g be lent to the huſ- 
band on bond at 4 per cent., but no intereſt to be taken till he 
ſhould decline e then the interefl to be paid to him for life 

Nr to the children. The 

huſband became a bankrupt. The aſlignees are entitled to the in- 
tereſt during his life. Stratton v. Hale, 2 Bre. C. C. 490. 

7. If the contingency is made to happen upon the inſolvency or 
bankruptcy of the huſband, yet that will not enable the truſtees to 
come in as creditors. But the wife's own fortune may be ſettled 
ea che huſband ui be fal, and then to her ſiperate aſe. Want 
B. L. 23t+ 4h edit. and the cafes there cited. 

8. The condiion of the bond was, that a ſam of 4001. ſhould 
not be payable, or any action brought on the bond, ſo ling as the 
.. 
and publicly on his ; at any time 
is his cvadity or cd unf 28 of bankruptcy, or ab/cond or ſecrete E parte | 
himſelf for debt, or be arreſted a a on ſuch arreſt 5. 
for-the ſpace of ene month, or ſhould take, or endeavour to take — 
benefit of any inſolvent act, then, in either of the ſaid caſes, the Mense, 
ſaig 400 l. becorae payable. —— ns boo —— 
and the S#tztion of the truſtees to 
Bennet, 28 March 1797. 1 Cooke; 7 
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| E-.bankrupt had mortgaged AY REIT, the he pic, 
1 but woes ſuffered to continue in pofſeſhon of them, * <a 


„till the bankrup The court held the plaintiff to . 
his! lien, — 2 Sole, 1 72 35% · Bourne, v. L. 


14th. 14. 
3 eof utenſils of trade, t 88 
vas held v e . 


Ling ere „ bert Rath, 3, Ait ies. 


des. ; 

28 An t of goods was make gd, ich re 
— a Gyn de ded of compromil, amd 
vns / alla vHed to continue in poſſeſſion. Naa ene ey 


omg: thorn? wr rageGy hg Bamford v. Baron, A dom Reb 


. R. g 94. Edwards v. Horben, 2 Term Rep, B. R. 587. 
4. Where 4. a trader, and officer in the ſervice of the 


1 India Company; aſſigned his privilege, conſiſting of ſhipping goods 


| 5 from the. Zaft-Indies to England, to B. for a valuable conſideration, 


and in order to evade the bye-laws of, the company, which pro- 
Bibit ſuch, aſhgnments;; the goods were ſhipped, entered, ware · 
houſed, and fold by the company in A4. s name, and the proceeds 
carried to his account; but befor A. received theſe proceeds from 
the company, he e a bankrupt: held, that his aſſignees 
were entitled to recover the amount in an action for money had 
and received againſt the Eaſ- India Company, this being ſuch a 
poſſeſſion of goods and chattels in the bankrupt as falls within the 
24 Jac. 1. c. 19. f 1. Gordon n e 7 Tn 
Nep. B. R. 228. May 1797. MALLS 
5. Williams affigned over to Heathcote thirteen bills of lading 
and ſeveral policies of infurance on goods in a ſhip then at fea ; 
Mili before the ſhip arrived became bankrupt. The aſſign- 
ment Was held good. Brown v. Heatheott, 1 444. 160. 
6. A. having contracted with a canal company to build locks 
and bridges on the canal, as their engineer, purchaſed timber and 
| dibediaiateriale for the urpoſe, which-werelaid on the cofdpany's 
— on — canal; and on the company's adyan» 
money to him, eee and 2 
Date delivery of them by a halfpenny : afterwards the com- 
took out execution upon a judgment conſeſſed by 4. Tbe 
iff ſeized theſe goods, 957 A. became a bankrupt. Held, that 
A. had not ſuch 2 poſſeſſion of the as would enable his 


allignee to take them within the 2 of Joc. 1. 6. 19. / 11 


for the beſt delivery was given that th nature of the goods would 
_ * udmitof, they being before on the company's N and the 
+ hill of ſale was nat an act of bankruptcy.” Maas v. Moore, 
7 Term Rep. B. R. 67. Neuember 1796. x 


N r Goods fo a 13 wks be e Wh the 
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7. A of a hip ut fea will be valid, if the 


takes all methods in his power to get poſſeſſion, ſuch as a bill of 
ſale, Sc. Eu parte Mathews, 2 Vf. 272. 


8. An abſolute bill of ſale of a ſhip then at ſea is void by 


26 Geo. 3. c. 60. /. 17. unleſs the * of the regiſtry be re« 


" eidaglicrdin, although the vendee give at the ſame time an under- 


taking to reſtore the ſhip on a future day, on payment of a certain 


ſum advanced by him on the credit of this ſecurity, and though 


the vendee had alſo the grand bill of ſale, and had taken 
of the ſhip upon her arrival: it was held. he could not retain 
the ſhip," as having a lien on her, againſt the aſſignees of the 


vendor, who became a bankrupt after this og mk of the ys 


Wow 6 Hibbert and others, 3 Term Rep. B. R 


407. 
9. The mortgage of a ſhip lying at Yarmouth, of which-che 


1 continues in poſſeſſion, is void 
withſtanding the delivery of the grand bi 
ney Cooke's B. L. 357. 4th edit. 


ainſt his creditors, not- 
of tals, Hall v. Gur- 


to. A thip at fea was aſſigned to the plaintif to a a debt; | 
with a proviſo that the aſſignor ſhould continue in poſſeſſion until 
demand and failure of payment. grand bill of. ſale was deli - 


vered to the plaintiff; The affignor becoming bankrupt, the plain» 
tiff took poſſeſſion of the ſhip immediately on her arrival ; no 
actual demand of the debt having been made, the aſſiguees con- 
verted the ſhip to their own uſe. On trover brought, the court 


11. Where” 4 -ſhip/ lying at Dublin was mo 


27 2 for" the plaintiff. Athinſon v. nn 2 pt 


| and/the * 
ee might have — poſſeſſion of her there, yet it was 


held that the mortgage was good againſt the creditors, if poſſeſſion 
were taken u er arrival in this country. 3 — 
8 Auguft T79r. Cote B. L. arb edit. 361... 
12. Am of eight · ſixteenths of a ſhip, unaccom - 
panied with poſſeſſion of the ſhip or of the grand bill of fale, was 
eld to be ue Gilleſpy v. Coutts, Ambl. 65 7 
2 vol. 568. pl 


Fanny, then at , as a ſecuri 


Crowder never took poſ- 
ſeſſion. Caſe Le aſſigned to 


im his intereſt in the policy 


of inſurance on the tip, but could not give poſſeſſion of m of he po | 


it being retained by the inſurance broker as a ſecurity 
general balance. e ſhip was taken. Caſe being bankrupt, his 
aſſignees paid the balance to the _ got the policy, and re- 


_ reve] the inſured. Er 
account to Crowder. Row v. uſe 1 7351. * 

Cafes 1 Bro. 125. 2 Term Rep. B. R. 4. 

14. If a bond is aſſigned, the bond mult be — nod 
notice given to the debter; but in to of book · debts no- 
tice alone is ſufficient, becauſe of cho there can be no delivery; 
and futh'aQts ate equal to à delivery of g 


delivery: Per Burnet, I. I ION? 177. 


wil*'/ 


15. A 


. 


Vid. 27 
7. 1. 6. L. Er arte Stadgrovn; 1 V of. ju of 
13. Caſe bein 1 to Conn aſſigned to him the ſhip 


which ate capable of 


3 „ 

1 . Achoſe in adi ma be aſſigned without deed. Hewel « 
. AM Tuer, 4 Term Rep. B. A. G00, | 
16. So furniture veſted r 


is protected, though in the hands of her huſband. r ge 


Woelloton, 3 Term Rep. B. R. 618. 

17. Bryſon being poſſeſſed of a dyer's plant, ſold it to Simpſon 
for 1650. 165. 6d., and Simpſon gave Bryſon two promiſſory notes, 
dated the eb ar Jos 1980, one for the ſum of 82. 13. 6d. 
payable on the 6 1781, the other for the ſum of 

821. 135. payable on — th of January 1792. When the 
firſt note bas due, Simpſon could not take it up, and 

offered to-take back the plant, and return the notes, and a to 
let Simpſon have the plant at the rent of 5 J. a year, upon the valu- 
ation amounting to 84. 57. 6 Ul. per annum for the term of three 
” Simpſon agreed, and a deed was executed, by which it was 


that Bryſon ſhould let the plant to Simpſon, and in default 


ol payment of the rent and performance of the covenants, then the 
term granted ſhould veaſe, and Simpſon deliver up the plant, Cc. 
and Bryſox take poſſeſſion of the ſame. There was a memorandum 
that Simpſon had delivered [poſſeſſion of the plant to Bryſon, b 

ing him a winch in the name of the whole. Upon a commi 
Gon of bankrupt ifſuing againſt Simpſon, the court held-this to be 
within the ſtatute of Fame the firſt. Bryſon v. Mylie, "Cooke's B. 
I. 369. 4th edit. B. R. 


18. By a marriage — the wife's property, to wh | 


cows for milk and the whole produce thereof, was aſſigned to 
truſtees for the ſole -uſe of the wife. The wife continued to 


and bought other cows to keep up the ſtock out of 


keep poſſeſſion 

the profits of the former. On the bankruptcy of. the huſband, 
this poſſeſſion of the wife was held not — 2 for poſſeſſion 
is only evidence of fraud, and here it was conſiſtent with the deed 
3 enn nn en. 


— 100. arms: (R) Diſtribution. To whom, and how, and when. 


Vide (H) ante. 


f 


— >) Piſtibation. To Wii, and” how; i 28 of. 


| Partaerſhip, 5 


N «cf whend an em 1 
D but WhO 

had diſſolved before their bankruptcy ; Lord or held, that 
the creditors in of joint debts could not be admitted to 


prove under each of e mem 


1 Ath; 98. 
e TA 1 
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Creditor and Bankrupt. 5 


One 6f the partners afterwards traded ſeparately, and became 2 


bankrupt, being at the time, as was alleged, indebted to the part- 
nerſhip. Upon a petition to prove this debt upon the eſtate of 
the bankrupt, Lord Lowghborough ſaid, that all that could be allowed 
to joint creditors was to prove their debts, ſo as to aflent to or 
difſent from the certificate, and to come in on the ſurplus after 
the ſeparate creditors were ſatisfied, which was ordered. Ex parte 


 Oldinow, 8th May 1783. 1 Cooke's B. L. 238. 4th edit. 


3- Prior and Stevens, intending to become partuera, became in- 
debted to the petitioner by a joint prom-/ory note for money lent them, 


with a view to aſſiſt them in 2 on their intended joint trade. 


The partnerſhip never took effect, otherwiſe than by their ifluing 
ſeveral notes in the firm of Stevens and Prior. Separate i 

ſions iffued againſt each. The petitioner was permitted to prove 
the note upon one eſtate, but commiſſioners under the other 
commiſſion refuſed to admit him. There were no joint effeQs. 


Upon a petition, Lord Chancellor. ordered that the, petitioner 
ſhould be at liberty to prove his debt. Ex parte Hayden, 24th Jun 


1785. 1 Coole“ B. L. 240. 4th edit. 
4. In another caſe Lord Thurlow, Chancellor declared, there was 


no diſflinfion between joint and ſeparate debts. That . debts, whether 


ſole or joint, ought to be paid out of the bankrupt's ate, which is 
compoſed ef bis ſeparate eſtate, and of his moiety of the joint 
eſtate, and therefore ordered that a partnerſhip creditor ſhould 


come in pari paſſũ with the ſeparate creditors. Ex parte Hodgron, 


2 Bro. C. C. 5. 
5. Similar orders were made by Lord 1 


upon petitions to be admitted to prove joint debts upon ſeparate 


eſtates. Ex parte Page, 2 Bre. C. C. 119. Ex parte Flintum, 


1 Bro. C. C. 120. And his lordſhip ſaid, he · thought the point 


was ſertled, that the joint creditors might prove under the ſeparate 
commiſſion, eſpecially. ſince the caſe of ex parte Criſp, 1 Atl. 133. 
which had decided, that joint creditors might ſue out a ſeparate 


commiſſion. And the like order was alſo made in ex parte Cop- 


land, 24th December 1787, in which Lord Thurlow declared, that a 
foint creditor of tb or more copartners in trade, is to be at 

to prove ſuch joint debt, under a ſeparate commiſſion of bankrupt 
againſt one of the copartners, and that the petitioners ſhould be 
admitted creditors for their joint debts, and be paid a dividend in 
reſpect thereof, rateably and in equa/ proportions with the ſeparate 


creditors of the ſaid bankrupt, ſeeking relief under the ſaid com- 


miſſion, but ſo as not to diſturb any dividend br dividends which 
had been then made under the faid commiſſion. | 
6. Since the above deciſion, Lord Loughborough, Chancellor, 
a petition to prove a joint debt under a ſeparate commiſſion, 
or much diſcuſſion and great conſideration, ' ordered, That the 
petitioners, who were creditors upon the joint gſlate, ſhould be 
admitted to prove under the: ſeparate commiſſion, and that the di- 
vidend upon the proof ſhould be reſerved till an account was taken 
of what the petitioners had, 5 the 
* 3 


37 


_ . Cxedſtorand\Bankeupt, - 
p effects. E parte Elton,, March 21ft and 224, and 
128th, 1796. 3 Ve. jun. 238. 1 Cooke's 1B. L. 244. 4th edit. 
7 Where: the aſſignees under a ſeparate commiſſion — 
themſelves of the joint property, it may frequently be to the in- 
tereſt of the joint creditors that diſtin accounts ſhould be kept 
of the joint and ſeparate eſtate, and that each ſhould be applied 
to the payment of the reſpective creditors, according to the cuſ- 
tomary mode of applying the different eſtates, where ſeparate 
di prove under a joint commiſſion. Ex parte Tate, 4th 
February 178). (Note; the order in this caſe was made by con- 
ſent.) Ex parte Hayward, 14th Auguſt 1745. Ex parte Burnaby, 


4th February 1746. 1 Cooles B. L. 250, 251, 252, 253, 254. 
ib edit. > | | | 


8. But it hath fince been determined, that an order for keeping 
diſtin accounts, cannot, without conſent, be made upon petition, 
when 2 ſeparate commiſſion has iſſued ' againſt one of the joint 
debtors, hecauſe the ſolvent debtor has an intereſt in the diſtri- 
bation of the joint property, and the demands which ny be made 
upon it, and therefore that relief muſt be ſought by a bill. Hanley 
v. Garrat, 3 Bro. C. C. 457. Ex parte Lydiard. 19 May 1790, 
S. P. refuſed upon a petition and à bill to be filed. lomere 


v. Swinton, 18 June 1793, S. P. 1 Cooler B. L. 254. 4th edit. 
9. Where perſons in trade have been connected in various 

partnerſhips, and a joint commiſſion taken out againſt them all, 

an order has been made for diſfinct accounts of the different part- 


ner/bips, as well as of the ſeparate eſtates of each partner.” Ex 

parte Marlin. 2 Bro. C. C. 15. 1 Cooke's B. L. 255, 4th edit. 
10. But where there have been various partnerthips, and a joint 
commiſſion is taken out againſt one firm, in which /ome of the 
ies were nat engaged, there can only be the common order for 


pin 
parte Parker, 22 Dec. 1791. 1 Cooke's B. L. 256. ath edit. 

11. If one truſtee ſuffers a co-truſtee to detain a ſum belonging 
to the truſt eſtate; they are both liable, and the debt may be proved 
under both commiſſions. Keble v. Thompſon, 3 Bro. C. C. 112. 

12. A joint commiſſion iſſued againſt Liveſey, Hargrave, Anflie, 
Smith, and Hall, The petitioner at the bankruptcy held three 
ſeveral bonds of Liuęſey only, three bonds of Liveſey and Har- 
grave, in which they were jointly and ſeverally bound for ſecuring 
72004., and the joint notes of, Liveſey and Hargrave for two 
ſeveral ſums. Upon a petition, it was ordered, that the 7200 l. 
| ſhould be admitted to be proved upon the joint eftate of the five: 
partners, and upon the Jeparate gfaten of Liveſey and Hargrave 
reſpettively ; but when a dividend ſhould be declared upon any of 
the eſtates, the petitioner ſhould ele whether to receive a dividend: 


from the joint or the ſeparate eſtates. ' Ex parte Clower, ꝙ May. 


1789, 1 Cooke's B. L. 258. 4th edit. 2 Bro. C. C. 595. a 
. And it is now a ſettled rule of the court, that a joint and ſe· 
veral creditor muſt make his election, whether to come = the 
Joint or ſeparate" eſtate, in preference ; and which ever 1 


i 's diſtinct accounts of the joint and ſeparate eſtate. E& 


ELSE: 


X 40% 


*. 


if any. And it has been determined, that 


CEE  mOL. YC OM LNG, 


- Creditor and Bankrupt; 


elect, he will be entitled to came upon the 


of the other, 
party is entitled to 
defer his election until a dividend, or until the aſſignees are poſ- 
ſeſſed of a fund to make a dividend. 1 Cooke's B. £208 4 
edit. and the caſes there cited. } 


| 


| (Z) Diſtribution where Debts are due to the Crown. 7Viner 104. 104 


1. GOOD were ſeized by a warrant from commiſſioners. 
of bankruptcy ; afterwards and before aſſignment by the 
commiſſioners, an extent iſſued. The priority was held to be 
in the crown. R. v. Lewis, N 481. 8. P. Attorney- 
General v. Capel, 2 Show. 480. | 8 

But the king is bound by an actual aſſigument. Rooke v. Day- 
rell, 4 Term Rep. B. R. 408. | 

2. One indebted to the crown became bankrupt, and an a 
ment was made of his effects; an extent iſſued teſted the day. of 
the date of the ailigument. The crown had the pralarence. 
Park. Rep. 126. 

3. The bankrupt was collector of che land- tax: on the qth July 
he committed an act of bankruptcy, having money of the crown 
in his hands. On 16th July the commillioners of the land-tax 
iſſued their warrant and ſeized goods to the amount. The aſſign- 
ment to the plaintiffs under the commiſſion of bankruptcy was 
made on the 19th July The court held, that although the war- 
rant of the commilhoners has not-force like an extent, yet * 
hands of the crown were on the goods before the aſſignment, x 
crown not being affected by the 3 laws, ſhall have the 
preference. Braſſey v. Dawſon, 2 Str. 978. 

5. A candle-maker was in arrear for ſingle duties; he — 


came bankrupt, and, after aſſignment of his effects, was convicted 


for non-payment of the duties. The crown was held to have a 
lien for the double duties, on the candles, utenſils, and materials 
in the hands of the aſſignees. Stracy v. Hulſe, Dougl. 411. R. 
v. Fowler, Dougl. 400. Attorney-General v. Senior. id. 

6. A warrant to levy on the bankrupt's goods generally is bad, 


upon a forfeiture for concealing ſoap. Loft v. Whitchead, 


6 Term Rep. B. R. 436. 


(A. a) 1 Where one is a | Bankrupt, how 7Viner Nur 
the other ſhall be charged. 


; . Disrurrs arifng between partners, they agreed to diſſolve ; 


22 partnerſhip; one of them was at that time much indebted 
to the company; and becoming ee Ae ee ee 
other were allowed to retain the by 
make up the deficiency. Weſt v. Ship, 1 Vc. 242. . E 


89—— F. e Done nr., 


40. 


2. One partner became bankrupt 3 the other ſold part of the 
- goods, and then became bankrupt alſo. A joint commiſſion 


iſſued, and the aſſignees claimed the goods ſold ; but it was held 
that the ſale, if made bond fide, was valid. Fox v. Hanbury, 
Cowp 445. | = 62+, Be 

3. One of three partners in a ſhip and cargo became bankrupt, 
having only paid a ſmall part of his ſhare,. and given notes for 


193 the refdue;_ the other partners * theſe notes. The 


prove to 


2323. en 
5. But this cafe has ſince been over- ruled, and it is held that 


aſſignees were held entitled to one third of the profits of the 


adventure, and not to that proportion which the wang wy in 
la, 


by the bankrupt bore to the whole value. Smith v. 


p. 469. | 


4. Where one partner borrowed money to lend to the partner- 


ſhip; on joint commiſſion his ſeparate creditors were allowed to 
N amount, and to receive a- diſtribution from the 


Joint property in aid of the ſeparate. Ex parte Hunter, 1 Ath. 
Batſon, Cook's B. L. 541. 4th edit. 


the ſeparate eſtate of a cannot claim in competition with 
the joint creditors. Ex parte Burrel, Cookes BH. L. 41b edit. 544. 
6. Lavington and Paul, partners, were accuſtomed to take 
money out of the partnerſhip fund, by mutual conſent; Paul had 
taken out more than Lavington, according to. their proportions of 
the property. Upon a _ commiſſion the joint creditors were 
allowed to come upon th 
taken out above his proportion. Ex parte Blake. Cooke's B. I. 
545. 4th edit. cited as Ex parte Drake, 1 Ath. 225. 

7. Joint aſſignees not permitted to prove againſt the ſeparate 
eſtate the balance of a long account due from. a partner to the 
partnerſhip. E parte Grill, Aug. 1790, Cooke's B. L. 4th edit. 547. 

8. Where one partner took large ſums from the -partnerſhip 


fund, without the knowledge or conſent of the reſt, on joint and 


ſeparate commiſſions, the- joint eſtate was allowed to come as 
a creditor upon the ſeparate. _ Ex parte Coft, 1774, Cooke's B. L. 
4th edit. 548 27 75 


9. In a ſubſequent caſe, where the acting partner took out ſor 


his on uſe large ſums, without the knowledge of the other, the 
Lord Chancellor allowed the joint creditors- to claim againſt the 
ſeparate eſtate. Ex parte Lodge, x Veſ. jun. 16. 


10. A joint aſſignee under a commiſſion applied part of the 
money in diſcharge of debts due to a partnerſhip of which he was 


one; on a commiſſion againſt this partnerſhip the other affignee 
was not alloweg to prove this demand, as being a breach of truſt 


in his co-aſſignee and not a contract with the company. Ex parte 


: Apſey, 3 Bro. 265. Cookts B. L. 550. 4th edit, 


11. Where new partners are taken into trade, and it is agreed 


that the ſtock of and debts due to the old firm, ſhould become 
the capital of the new partnerſhip, and that the new firm ſhould 
take upon themſelves 


payment of the of the old, and 
the new partnerſhip becomes. bankrupt, a 


e ſeparate effects of Pau! for this money 


. 


v San. 
: 
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, diſcount of certain notes in hi 


fiem' may prove as joint creditors of the new. Ex parte 


*% 
* 


March 1792. . parte Clowes, 2 Bro. $93- Cole's J. T. 1 


4th edit. 551. and the caſes there cited. 


12. ſeveral perſons are partners in trade, and ſome of 


them carry on a diſtinct trade, and in ſuch. character deal with 
and become creditors of the other firm, and a joint commilon 
iſſues, proof may be made of ſuch debt, as if they had dealt with 
rangers. Ex parte King, March 1796, Cooke's B. L. uu alit. 
551. and the caſes there cited. | 1 


wy {B. a) Creditors inter ſe, 


9 


1. HERE there is a mutual credit between a bankrupt and 


creditor the commiſſioners ought to ſtop intereſt on 
both ſides at the time of the or compute intereſt on 


both ſides till the 2 of the account Nov. 4th, 1743. 1 4. 


79, 80. Bromley v. JAS ; , 
2. The petitioner ſwearing that he had taken no more for the. 
pet ct 1 
per cent., he was permitted to prove t e money due on 
notes under the commiſſion 7 the Chancellor refuſed to let 
him prove intereſt upon the notes, the commiſfioners having 
eſtabliſhed a rule that nate creditors cannot prove intereſt upoa 
their notes, unleſs it is ſo exprefſed in the body of the notes 
themſelves. Aug. 13, 1746, 1 Ath. 150. Ex parte Marlar. | 
3- It was referred to the Maſter on the roth of April 1744 to 
ſettle what was due to the creditors under a commiſſion againſt 
Rooke, and upon payment by him of ſuch debts as ſho 


were paid intereſt from the date of the report. And upon petition 
it was ordered that the bankrupt ſhould pay the principal and 
intereſt from the date of the report. Dec. 22, 1753, 1 Att. 244+ 
Ae parte Rooke. ; | . 


4. A. entitled to navy bills, in 1711 depoſits them with Sir 


Evans, who gave a note to be accountable for them, and 


in fix months afterwards became a bankrupt. The Chancellor 
would not permit .'s repreſentative, who petitioned, to come in 


before the Maſter for the intereſt upon the navy bills as well as 
the principal, becauſe he conceived there was a diſtinQion be- 
tween debts that carry intereſt and a ſpecial depoſit of goods and 


ſtock; in the former the intereſt continues down to the date of 


the commiſſion ; in the latter otherwiſe,/and the intereſt ſtops from 
the time of the depoſit. The court ordered a calculation to be 
made of the value of the whole ted, both principal and inte- 
reſt, at the time of the depoſit, but would not allow intereſt to 
run on as in the caſe of a imple debt. Oc. 19, 1744, 1th. 259. 

N | neee nn ö , 


— 4< 


| 5. Com- 


7Viner 12m. 


be . 
reported due, the commiſſion againſt him was to be ſuperſeded: - 
the creditors refuſed to take their debts as reported, unleſs they 
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_ 'F:* Commiſſioners of bankrupt compute intereſr no lower than 
date of the commiſſion; becauſe it is a dead fund. March 29, 
1743s 2 Ath. 528. Ex part# Benmen . 
6. A'ſpeGialty creditor cannot r 
cbatzined in his ſecurity. 14 Marr 1792 Thaw v. Earl 
1 Ch. Re. 489. 16 March 159, 3 Bro. Ch. 
2 . "Mt bt v. Maclean,” 8. P. KW Ks 90 FE 359 Pte 
7. The court allowed intereſt to be proved on the bankrupt's 
notes to his banker, though the notes did not reſerve intereſt, 
there being a ſurplus of the bankrupt's eſtate after paying 20 5. 
in the pound. March 24, 1792, «x parte Hanley, 3 Bro. Cb. Rep. 
— — Pf. : EW * 1 
| . 8. Petition by ſeparate creditors to be allowed intereſt on 
their debts carrying intereſt, before the ſurplus” of the ſeparate 
' eſtate, was carried over to the joint aceount. It appeared hat a 
| joint commiſhion had been taken out. againſt two bankrupts, and 
an order obtained for keeping diſtinct accounts, — chat there 
vas a ſurplus of the ſeparate eſtate of one of them, after paying 
his fe roo c f th pound ; but the Chancellor was 
of opinion, that ſuch ſepatate creditors were not entitled to in- 
tetelt, unleſs the joint eſtate had alſo paid 205. in the pound, and 
. diſmiſſed the petition. Aug. 2, 1786, Cooke's B. Laws, 
r rat, How WS 
ki 2: Vpor portion, ſtating that Dyer, who had become bankrupt, 
ha "previoully mortgaged certain copyhold eſtates to the peti- 
tiqnerx, to ſecure the payment of gol. and 200/., with lawful 
igtereſt for the ſame, and that the mortgaged premiſes were an 
mſufficient ſecurity, it was referred to the commiſſioners to take 
an account of the principal and intereſt due to the petitioner, and 
to tax his coſts; and the court directed the commiſſioners to 
diſtinguiſh what intereſt incurred after the bankruptcy, that the 
eſtate ſhould be ſold, and the monies to ariſe by the ſale ſhould be 
applied in payment of hat ſhould be found. due to the petitioner, or 
Principal, intereſt, and tofts, and in caſe the ſame ſhould be infuf- 
ficient for the payment of the principal and intereft to the time of 
the bankruptey, and alſo the coſts, the petitioner to be admitted a 
creditor for the deficiency of what ſhould be found due to him 
for principal and intereſt to the time of the bankruptcy only. 1075 
Nov. 1792, e parte Hercy. Cook's B. Laws, 5th edit, 181. 


« 
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Werse. (C. a). Suits and AQions by the "Aſſignees; and 
oor Wald -— 5. / vir on 


E 7 19 EO. 2. c 32. / 1. Ne real and bonã fide ereditor of the 
. 1 ->#. bankrupt, on accaunt of goods ſold to him, or f 
bills of ichen negotiated by the bankrupt, in the uſual courſe 
of dealing, ſhall be liable to refund to the e any mon 
by him Jon Al reed from the bankrupt, before the ing of 


of the bankrupt. 


- Cyoditqraud Bonkrupt. 
the, commiſſion, in the uſual , courſe of dealings, and without 
knowledge of the bankruptcy. | 


2. It the s bring an action upon 4 cantraft made by 


the hankrupt before his baukruptcy, they, wh. ye themſelves 


in the declaration to be aſſignees ; but where a contract is after 
the bankruptcy, the bankrupt can have no property of his own, 
and therefore in the declaration they need not name themſelves 
aſſignees-, Cotp. 569. Evans v. * 1777. | . 
3. Same perſons, aſſignees of A. and B., who were partners, 
but no joint commiſſion, they cannot in one action ſue for a 
debt due to. A. and B., and alſo for debts due to each individually. 


Hancock V. Hayward, 3 Term Rep. 433» Streatfield v. Halliday, * 


3 Term Rep. B. R. 779. WITS 
4. In afſumpſit by an adminiſtrator for money had and received, 
tc. and non a * d, it appeared that the defendant was 


nurſe to the inteſtate during his ſickneſs, and being alone in the 
houſe, when he died, conveyed away money and every thing 
portable: objection, that the action would not lie, there being 
no contract, but a wrongful taking, for which trover lay; but 
the court held otherwiſe, cited 1 Vez. 329. 2 Blachſt. Rep. 8 30. 
Kitchen v. Campbell, 3 Will. zog. 

5. Notwithſtanding it is ſaid in Mills v. Williams, x P. V. 249. 
that if a bond was made to A in truſt for B., who becomes 
bankrupt, the aſſignees may bring the action in their own name, 
though B. muſt have brought it in the name of his truſtee; it 
was. denied to be law by Lord Hardwicke, Chancellor, who thought 
that aſſignees could only have the like remedy to recover a debt 
as the bankrupt himſelf might have had; the words © as the 

arty himſelf might have had” in the clauſe in firſt Fac. 1., re- 
hae to the commiſſioners' power, apgearing to him to be meant 
Ex parte Coyſegame, 1 Atk. 192. 175 NS ty 

6. An action for money had and received will not lie at the 
ſuit of the aſſignees to recover the value of India ſtock re-trans- 
ferred by a trader after his, bankruptcy, to a perſon who truſted 


him with it ſor the purpoſe, of enabling him to vote. Nightingale 


v. Deviſme, 5 Burr. 2889. ; 

7. Action of debt on a bond from the defendant to the bank- 
rupt before his bankruptcy, dated 29th Sept. 1788, conditioned 
for the payment of an annuity of 100/. by quarterly payments, 
by the defendant to the hankrupt Plea, that at the time of 
commencing this action only four quarterly payments were due; 
that on the 29th of Sept. 1788, and before this was brought, and 
alſo before the bankruptcy, the defendant had lent 200%. bearing 


| Intereſt to the bankrupt, and another, on their promiſſory note, 


payable on demand; that the bankrupt befere bis bankruptcy 


agreed, and by a writing under his hand of the ſame date, au- 


thoriſed the defendant to retain out of the annuity, as the ſame 

ſhould become due, the 200 J. and the intereſt ; which 200/. and 

intereſt ſtill remain due and in arrear, otherwiſe than by retain- 

ing the ſame out of the annuity fo due; and that the ys 
10 7 


Creditor and Bonkrupt. 

that annuity are ſtill infufficient to ſatisfy the” fame, Plaintiffs 
replied, the bankruptcy of Blakifon after the above authority 
given, and the affignment of his effects to the plaintiffs before 
either of the quarterly payments of the annuity became due; to 
this-replication there was a demurrer and joinder in demurrer. 
The court gave judgment for the CI,” | - Sturdy v. Arnaud, 
3 N erm Rep.” B. R. 599. | 

. On a motion to diſmiſs a bill for want of proſecution, it 
3 that the plaintiff was become bankrupt: this was held 
no abatement. The bill was diſmiffed with cofts. Daviſon v. 
Butler, in Exch. Cook's B. L. 415 edit. 558. 2 Arjtr. Rep. 460, 
in not. 

9. Lord Thurlw in 2 caſe before him held otherwiſe. Sellat 

v. Dawſon, 2 Anfir. Rep. 45 8. in not. 

10. New aſſignees, on the removal of the former, are entitled, 
by ſupplemental bill, to the benefit of a ſuit commenced by the 
others, but cannot revive.  Anon.. 1 Ath. 88. 

11. Where a {olicitor carried on ſuits for the aſſignees, without 
the aſſent of the creditors, his bill was not allowed againſt the 
fund. Ex parte Whitchurch, 1 Ath. 210. 

12. At law, if the laintifr becomes bankrupt, the action does 
not abate; but the — muſt proceed in the name of the 
bankrupt until after judgment, either interlocutory or final. 
—_— e Montell, 2 Wi, 572. | 
- Defendant in error, recovered a judgment 
1 the plaintiff in the court of 7, Wo Pleas, the plaintiff 
brought a writ of error, which was duly ifſued, allowed, and 
ferved. Afterwards the defendant in error became a bankrupt; 
and his aſſignees ſued out a ſcire facias quare executianem non, re- 
citing the recovery below «and the writ of error; the ſcire facias 
was quaſhed, as the aſſignees ſhould have gone on in the bank- 
2 75 name till judgment. Thretchman v. Beyer, 1 Term 89 5 

R. 463. | 

14. Between the W and final judgment the plain 
became a bankrupt, and ſued out execution in his own name, 
and the court refuſed to ſet aſide the proceedings. M augb v. 
Anften, 3 Term Rep. B. R. 437. Nov. 1789. 

15. In an action by the aſſignees, the petitioning creditor's debt 
being by bond, it was held neceſſary to er by the ſubſcribing 
witneſs. Abbott v. Plumbe, Doug. 205. 

16. The depoſitions of the ach of bankruptcy, when recorded 
according to 5 Geo. 2. c. 30. , 41. are, in an action at law, evi- 


22 ts nc A of Rarapecy peck 


fied therein. Fanſon v. Wil 257. 
Tide further tle Be. r 


©  *  -Croditorand/Banktupt, 
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. Powe of e making the Ver 109, 


Dividend. 


HE ea gave notice fs mening ce; 19 con 
fider of a compoſition that had'been offered on behalf of 
bY . which, at hel mugs g. Was ate ay to. On a bill by 
{ome of the creditors ſu this 'as a fraud by the aſſignees 
the Lord Chancellor ſaid, pn 1 y had four months to make a 
dividend, which were not yet expired, he could not interfere. 
Cooper 1. Pepys, 1 Ath. 107. 


2. The aſfignees having refuſed to make a Kvidend, the Chan- 
- cellor ordered that they ſhould attend the commiſſioners, and if 


they thought a dividend ſhould'be made, it 2215 be de advertiſed 
RN Git Ort Ex parte Whitthirch, 1 Arb. 
e e bee may direct A dividend on their own 


Sen Cooke? J. L. 4th edit. 5 30. nere, Whether the 


or will interfere tilt an a plication has been made to the 
e. Couk?s B. L. 4th etfit. 530. 
4. Where a edit, who had had a. preference by diſtreſs for 
eat to part of his demand, lay by for fifteen years” after the 
commiion; the Lord Chancellor refuſed to A an "Rv pt to 
admit him à creditor. parte Peac L ra. Ew parte 
Long, 1 Bro. go. at DP, 
5. But where it appears that the creditor bas W 
unneceſſary delay, been Fa from proving before the bl 


— à— — 


dividend, the court will order him to be admitted to prove, ſo as - 


not to diſturb the former dividends; and in ſuch caſe he is firſt 

to be made equal with the other creditors, and then a general 

pra of the reſidue is directed. 1 Ath. 208. Coole f B. L. 
I. 


6. Aﬀumpfit for a creditot's ſhare under an order to make 


| 8 dividend; the court held that ſuch an action lies, and that the 


8 before the commiſſioners were concluſive evidence of 
debt: it can be litigated only by an application to the great 
5 Pat 3 v. Bullen, Doug!. 40 91 | 

ſtopt the ſhare a creditor in diſcharge of his 
upon him: the Chancellor ordered him to pay 


= 28 1 All. go. Biſbop v. Church, 3 Ath. 691. 


In à former caſe a different deciſion was given, allowing 
to retain for his own demand on the creditor. Ex 
dd. 'Cooke's B. L. 4th edit. 5 31. | 


4 


9. Where a creditor unfairly obtained poſſeſſion of part of the 


of the bankrupt, the aſſignee was allowed to. retain his 
28 gave it up. FRONTS 3 Bro. 


< 3 Aline Relation. To what Time their 
Intereſt relates. 


Vide (D). 
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. 


Nerat (F.a) 8 how, when, 158 by 0 


and how the Aﬀſignmen i is to be made. 


2 havin ing re ' refuſed te to allow a debt ſworn td. by 
the petitione permit him to, vote in the choice 
nees, the Chancelto or ordered tlie © commiſſioners _ to 

20 e petitioner a creditor for the ſum of 8000 l., and to 
vote in the choice of aſſignees, but without . to any re- 
medy the aſſignees or any of the creditors — 75 take to — 2 


wen aber peticianer's debt, 3 li 30. Ex parte Singſon, er 


iner 117. 
— —_ 


might recover the money fromthe — — for that the aſſign- 


1 58 
ee petition for new : albances.” lating that the time was 

oo ſhort which the cothwilkoners had- 3,335 for the 4 
— perſqn having been found a bankrupt only on the 21ſt of Moy, 
and the fitting for the choice of aſſignees on the of June: 
That the debts proved at the time of the choice peanut 1175 


| 2075 J., and that the petitioners living Wan, c * not 1 5 
eir 


22 25 eg ou 225 of attorney A 7 
emands on the bankrupt's.eſtate, would not be le 159000. 
That the aſſignee e choſen 15 * not 8 p- 
e in * affairs, f in which ih e bankrupt's con- 
cerns Foun y 25 e 4 was dilmiſſed. 1 Ath, 91 "Ex 
rt Gregner. | : 
The. 3 having directed that the choice of alignees 
Would be by the major part in value of the r one creditor 


2 his 8.40 e ed * ee, . 10 e 


6. a) Aﬀlignees Bound by what Agreement, 6 
e ee eee Bankrupt... djvib 
q li iced ab 000 
- Bar rm frandulen ured à bill of exchange, = 
2 A his aſſignees 3 
ruled at wife prius, that the perſon from whom the bill was obtained 


ment paſſed only ſuch —— as. th vas conſcienti- 
entitled to. Harriſom v. M aller, Peaks N N. F. 111. 

2. Katharine Eſſo had lived in-a ſtate ol fi | 
(the — * and had had'#o0 children by him. Ru being 
upon the point of marriage, agreed. with Cottrell a blackſmith, that 
if he would marry Katharine, and ſettle land of the value of 
151. (of which Cottrall was ſeiſed in fee) upon her for her lifey Eaves 
would pay him 42/. down, and give a bond for the payment of 4000. 
2 inſtalments. ee 4a married the woman, and ſettled the 15 — 

n maintained a child Raver had by her 
time of bankrogtc Before the firſt, inſtalment 
Eaves was declared a babe ard ansfield ſaid, 2 = A 


s % 
4 ” * wi | I 
3 # 


x 2 194 Bank, We 


under the commiſſion. .. 


wic u a. tition, Or 
Ex par 4b. 24. e 


ee 


Creditot end Bankrupt. 


Nipnlation in canſideratiem f marriage : that there was no giound to. 
ute any fraud in the, Ae and, the court of K. B. certified to 
Chancellor, that * was entitled to gh in was A creditor, 


parte Cottrell, 19 5 
A Lee of the — folate of rrell "(the intended 
witty bang reviouſly to 


being prepared, as the ſame was 9 over 
execution, Mrs. T. cher ved, there was Ae for that a moiety 
of the premiſes was limited to the 1 „ and not to her 
ſpoons uſe, as had been, Breed, and uſl to execute unleſs 
miflake was recti In order to this, the intended huſhand | 
we à note in writing, © the wife ſhould take and receive this 
moiety for her ſole and ſeparate ue e to the agreement, 
as if the ſame had been ſo ſettled by the releaſe, and this note was 
delivered to the truſtees : the huſband became bankrupt, and 
upon à hill by: the wife, the Maſfer e the Rolls held, that the af- 
ſignees were 
v. Hope, 2 Ath. 5 | 2 
Mxs. heing in to in 71 
ker. promil ory note ie for %y ee eing indebted 
is note in part payment, but 


rs 


05 


not in- 

e b nkrupt, and, aſſi 8 received the 

71 1 of Mrs. 1. B. 8 e 3 giving. an. d Lord Hard- 
m to Pay , the 21s, to > Boar: 


5. A vo after the iſſuing of a commiſſion, 155 indorſe 
a note or bill, delivered. to the indorſee prior to the bankruptcy for a 
ow eotifiderdtion. | Gab u. Pickeriagy,at N F. Fal. 310. 3. 
inaſſe, 30. | 
6. Aa Coyſegame was Wfore her tharriage entitled to an an- 
Ke of 40 J. per annum, ſecured by a bond and warrant of attorney 
given to Jaac Wear, in truſt for her. Her huſband became a 
bankrupt, and upon his 
and warrant of attorney to his aſſignees. Upon a petition Lord 
Hardwicke ordered the aſſignees to deliyer the bond and warrant 
Fattorney to Wear, for the bengfit of the wife, Er porte Cœſ kane, 
23 1953 Att. 192. wick = aA * 4on 1 2 
If the wife ofthe bankrupt prior to her marriage wagentitled 
0 à truſt eſtate,/the aſſignees of the huſband. are not entitled to 
the property without making a ſettlement, upon the wife,  Cooke's 
B. L. 269. 4th ellit. and caſes there cited. Worrall v. Marler. 
Baſbnan v Hall, RC. Ae 


n. 2 eee boys G80. n Heron nad Fes 
r 2877 1 1K 
. by: 8: ein pail, Wich a. coumon for further 


ns is good againſt the aſſignees of the mortgagor, althaugh 
recovety was ſuffened. Pye v. Dusan, 3 Bro. C. C. 
2. Bro. C. C. G5. Me 1 * 


Ee een, alter 50 ania& af bankruptcy, take 2 


1 agree to pay half a * the 
LI: om- 
| . 


by 3 


751 PARTS of, che hankrupt. Tyrrell 


laſt 'examinationadetivered up this bord © = 


v. Clarke, 2 Vf, Same point, 
Jun: 166. In dhe er eaſe, the aſignars oanſented to give the Burton r 


. 


Eteviive ind Bontrüpt. 


cuſtom of the country half à year's'retjt becomes due on che 
dn which the tenant enters; ** landlord after an aſſignm 
under the commiſſion, and before the year expires, may qiſtrain 
the, goods on the premiſes for half a yeav's rent; or if he buys the 
tenant's goods at a (ale under the contmifſion, he may retain the 


amount of the half year's rent.” 8 v. The, 2 Term R. 


B. R. oo. 
10. If a ereditor before bat agrees to take leſs than hiy 


debt, /o Wee and the debtor fails of 


payment and becomes bankrupt, the creditor will have a right to 
prove his whole _ | x Cooke's B. Z. 278. 4 gs gd the caſes 
there — 


F* A 
. « ” G m — 0 9 * 
11 - / a 8 1 18 * KF S + £4 p 4 \ 


M43} $244 bits ; 


e (H, 3) Commiltioners Nr ies): Puniſhable'o or 


relieved. In what Caſes. Nan 


1. 1 HERE an "tes "removed. on account of” kis 
bankruptcy, Lord Hardwicke was of opinion, that Be 
bis ale nees malt” join with the Eo ern in craig an 
aſſignment to the new aſſignees. Parte Newton, 1 
2, The new e, bring an action againſt the —. 
* for money ee Smith e Peake's 


BAM «fi hr $93 £1 885 Ati: 


* I * 5 


be Purchaſers affeted. la what Cale. 
as oyrbry Wenger e Ae 1 


ere b boese of Beier, Ales ponitud 


* 307. E parte Org, 1 Feſ. fun. 195. Ex parte 


. FR I's to appoint a When & upp the 2 
and be examined. 


1 cbenmiidoseres within the time limited for fluences 


committed the bankrupt until he. ſhould make a ſatiſ- 
ner axes. Upon + bale rp it was objeQted, that the 


_ commulſioners not examine after the 42 days or enlarged 


r = my permeate 
otherwiſe. R. v. Pratt, 2 "Bury. 1124. 
2. Where by an innocent default the has neglected 


5 to furrender on the day'a pointed, the Lord Chageellor my make 
- an order for the to be at liberty to appoint 
| day for the examination; and ſuch order always recites the 4 


eircumſtances. Ex parte Smith, March 1, 1785. Er parte 


en Chanda had made an order for the commiſ- 


gt ſurrender 
oners were 


128 tioned 


* \ ok os A x 


and this benefit they cannot loſe throug 
ment of the aſhgnees. If he ſhall be found upon the examination 


% 


Creditor and Bankrupt. 


-  Gonied'for un order for a meeting to take his further examination, 


Rating that he recollected circumſtances more particularly, and was 
deſirous to conform. The aſſignees oppoſed the petition, unleſs 


he ſhould pay the extra expence, which being occaſioned by his 


default, ought not to fall on the eſtate. The petition was granted, 
for the commitment is till he conform, which he now does, E 
parte Graham, 2 Bro. 48. | 

4. An application was made to be admitted by the commiſſion- 
ers a creditor for 217, and that the clerk of the commiſhon mi 
attend at the Old Bailey upon a proſecution of the bankrupt for 
felony in not ſurrendering. It did not appear that the bankrupt 
had fraudulently abſconded, and the other creditors were ſatisfied 
with his examination. Lord Hardwicke thought it the intention 
of the legiſlature that the creditors'ſhould concur iu ſuch a pro- 
ſecution, and refuſed that part of the petition, Ex parte Wood, 
r Atk. 221. | 


F. Lord Macclesfield in ſeveral caſes ſuperſeded the commiſſion, | 
in order to prevent a proſecution for not ſurrendering, where no 
' fraudulent intention appeared. Per Lord Hardwicke. Did. 


6. A clergyman objected to being examined as to his trading, 
becauſe it is penal for a clergyman to trade, and urged this as a 
reaſon why the commiſſion ſhould be ſuperſeded. The objection 
was over - ruled, for ſo ſmugglers could never be banktupts, nor be 
examined. If there is any objection, it muſt be by demurrer to 
the interrogatories ; or by habeas corpus in caſe. of commitment. 


"Ex parte Meymot, 1 Ath. 200. Ex parte Barr, 1793. Cook's 


B. L. 4th edit. 469- 


J. The bankrupt was charged by the aſſignees with having re- 


ceived ſums of money on a particular account, which he had not 
accounted for, The commilhoners were Gs. to examine him 
thereto, when this agreement was made by the defendant with the 
allignees, that if they would forbear having him examined, and the 


commiſſioners would deſiſt from examininghim, thedefendant under- 


took to pay the aſſignees all ſums ſo received. The aſſignees brought 
an action on this agreement, ſtating the bankrupt to have received 
ſums on the abovementioned account to the amount of 1000 4. 
The court of Common Pleas, on a verdict for the plaintiffs, gave 
judgment for them, but this was reverſed upon error in the court 
of King's Bench; for the meaning of the examination is, in order 
that the creditors may find out every thing concerning the eſtate; 

4 any colluſion or agree- 


to have committed certain acts, penalties attach upon him: to 
ſmother this inquiry is contrary to the whole ſpirit of the bankrupt 
'lawss The contract, being againſt public policy, is yoid. Nerot 
v. Wallace in Error, 3 Term Rep. B. R. 17. ö 


3. A covenam by a friend of a bankrupt ta pay all his creditors 


their full debts, in conſideration that they would not procend any 
further under a commiſſion, is good in law; Kaye v. Robt. Bolton, 
Term Rep. B. R. 133. January 1795. BY. Ba 
25 VoI. III. E | | 9. If 


9 


— 


| Creditor and Bankrupt. 
9. If a bankrupt ſwears roundly and fully, the commiſſioners, 


though they diſbelieve him, cannot commit him. Ex parte Pedley, 


s B. L. ath edit. 480. Ex parte Nowlan, 6 Term Rep. 


B. R. I 18. | 
10. If an attorney, required to anſwer the matters of an afh- 


davit, ſwear in his exculpation to an incredible ſtory, the court 


will grant an attachment againſt him, though he poſitively deny 
the malpractices imputed to him. In the matter of Croſsley and 


others, 6 Term Rep. B. &. 701. June 1796. 
11. One examined as to another's bankruptcy, anſwered as to 


his remembrance, and that he could not poſitively ſwear to the 


time, Sc. The commiſſioner committed him for not giving a 
poſitive anſwer; on habeas corpus he was diſcharged. 2 Ch 


Ca. 72. 8. P. Miller's caſe, 3 Wilſ. 427. 2 Blackſt. Rep. 881. 
12. A general anſwer by a bankrupt to a particular queſtion 


will not be ſufficient, as where the bankrupt was aſked to give an 
'account of a deficiency of 2751 /., it not appearing by his books 
what was become of the ſame, and how he had applied and, dif- 
poſed thereof. Anſwer—150/. expences in journies to eſtabliſh 
trade; diſcount, noting, intereſt on bills and notes, premiums 
2001. ; loſs by a horſe 15 J.; houſekeeping 5300 J.; loſs of 18867. 
by ſelling goods under prime coſt, and that it did not appear in his 
books becauſe he did not wiſh his ſhopman to know the nature of 
his dealings. After the bankrupt had ſigned the anſwer, and the 
warrant prepared for his commitment, he voluntarily acknow- 
ledged to have lent ſome money, and depoſited ſome for particular 
purpoſes. Theſe anſwers were held inſufficient, Langhorne's 


_ caſe, 2 Black. Rep. 919. 


_ 13. To a queſtion, requiring an account of ſums unaccounted 
for in the books, a general anſwer, viz. On gdods ſold laſt 
« year I have loſt upwards of 2000 J., and by mournings I have 
c Joft upwards of 1000 J., and for nine or ten years haye been 
« extremely extravagant and ſpent large ſums,” is not ſufficient. 
And a further anſwer, ſtating himſelf to have ſpent $990 I. upon a 
particular woman, and the times of ſending it, but denying · recol- 


lection of what he gave her in the three firſt years of their con- 


neon, was held inſufficient. © R. v. Perrott, 2 Burr. 1122, 


14. A commitment © till he ſhall conform himſelf to our au- 


cc thority,” is bad; for the conforming may relate to other parts 
of their authority beſides the being examined. Byacy's caſe, 


1 Salk; 348: | 
15; A commitment concluding thus, © or otherwiſe diſcharged 


cr by due courſe of law,” was held bad, not purſuing the ſtatute. 
a | 


 Holling ſbend's caſe, 1 Salk. 351. 1 Ld. Raym. 851. 
prevaricated on his 


16. A commitment“ for having 28 
cc examination,” until he ſhould make full diſcovery, or be other- 
wiſe delivered by due courſe of law, was held bad. R. v. Nathan, 
2 Str. 880. : PA a Sh 1 N : 1 

17. A commitment till the bankrupt ſhould * full anſwer make 


&« to all ſuch queſtions as ſhall be put to him, as Sg * 


| Creditor and Bankrupt. 
held clearly bad. The words of the act 
caſe, 2 Blackt. Rep. 882. 1144. ; . 
138. After the expiration of the 42 days, the aſſignee gave the 
bankrupt notice to attend him to explain matters relating to his 
eſtate ; the bankrupt refuſed, unleſs upon condition of having his 
certificate. The aſſignee applied to the Chancellor to compel his 
attendance. On the aſſignee's undertaking for the creditors under 
the commiſſion not to arreſt the bankrupt, the Chancellor made 
the order. Ex parte Turner, 1 Att. 148. Vid. 2 Blackft. Rep. 1189. 

19. The bankrupt's fiſter took by his orders a piece of plate of 
the Fer, and ſold it for the neceſſary maintenance of himſelf 
and ſix children. The aſſignees recovered the value againſt her: 
Thomſon v. Councell, 1 Term Rep. B. R. 157. A 


I. T HE defendant in an action by aſſignees, pleaded a bond as 
L a ſet-off, Held bad. Ryal v. Larkin, 1 Wil, 155. - 
2. This caſe was afterwards over-ruled, and the court pela that 

the ſtatutes of ſet- off did extend to aſſignees. Ridout v. Brough; 

Cowp. 133. 8. P. Locke v. Bennet, 2 Ath. 49. f | 


mult be purſued, Miller's 


IS; 


(N. a) Of Set-off, where there are mutual Debts; iner 124- 


3- If A. is debtor to a bankrupt before the bankruptcy, and 2 File Fletch- 


creditor upon a contingency that takes place after it, he cannot Ae” 


yebe, 


ſet off. Ex parte Groome, 1 Ath. 119. Hancock v. Entwiſle, B. K. 32. 


3 Term Rep. B. R. 435. . | 

4. A. became bound as ſurety for B., who in order to indem- 
nify him agreed that he ſhould retain out of any money which 
ſhould be due from him to B. in reſpect of any dealings between 


them in trade ſo much as he ſhould pay on the bond: B. after- 


wards ſold goods to H. of leſs value than the money ſecured by the a 


bond, and then became a bankrupt, and A. was obliged to atisfy 
the bond: Held, that the aſſignees of A. could not recover in an 
action for goods ſold and delivered, there being nothing due to 
* bankrupt's eſtate on the original contract. Dobſon v. Lockhart, 
5 Term Rep. B. R. 153. January 17939. 

5. A. poſſeſſed of a og. the bankrupt, aſter the bankruptcy 


indorſed it to B. a debtor of the bankrupt ; it was not allowed to 


be ſet off againſt the aſſignees in their ſuit againſt B. Marſb v. 
Chambers, 2 Str. 1234. Dickſon v. Evans, 6 Term Rep. B. R. 57+ 

6. Hall was holder of a bill for 200 J. accepted by the bank- 
rupt, which he indorſed away: The. bankrupt at the time of the 
bankruptcy held a bill accepted by Hall for 90 1. after the bank- 


ruptcy : Hall took up the bill accepted by the bankrupt, and which 


he had indorſed, and he now claimed to ſet off the go /. and prove 
for the reſidue: Held, he might prove for the 200 f., but could 


not ſet off the amount of his own acceptance. Ex parte Hall, 


February 1797. Caooke's B. L. ath edit. 567. 0 


| 9. Doubtful, whether a creditor under a ſeparate commiſſion 


againſt A., and dehtor to a joing commiſſion againſt 4. and B., 
2 can 


% 


Creditor and Bankrupt. 
can ſet off the debt he owes the latter by his demand againſt the 
former. Ex parte Edwards, 1 Ath. 100. January 1745. 

8. Bill of exchange accepted by A. is in the hands of B., B. 
bays goods of 4. This is a mutual credit. Hanley v. Smith, 
3 Term Rep. B. R. 507. | 
9. A ſurviving partner may ſet off a joint debt. Slipper v. 
Steg lone, 5 Term Rep. B. R. 493. Ex parte Quintin, 3 Vef. 
Jun. 248. | | R 
10. A bond given by the bankrupt to A., payable at a day after 
the bankruptcy ſhall be ſet off againſt a ſimple contract debt of A. 
2 bankrupt, on a ſuit by the aſſignees. Ex parte Preſcott, 

11. A., B., and C. engaged in an adventure in trade. A. paid 
the whole purchaſe money, for two-thirds of which the others 


paid him intereſt, and he conducted the concern. Before ſending 


the goods abroad C. became bankrupt, being then in debt to A in 
other ſums. The ſpeculation being profitable, the aſſignees claimed 
one-third of the gains. A. was allowed to retain for his whole 
demand. French v. Fenn, Cooke's B. L. 4th edit. 569. | 
12. A packer may retain goods till he is paid the price of 
packing, and if he * another debt due to him from ſame 
perſon, the goods ſhall not be taken from him till he is paid the 
whole, notwithſtanding the debtor is a bankrupt. Ex parte'Deeze, 
1 Atk. 228. June 1748. Kirkman v. Walker, 6 Term Rep. B. R. 14. 
13. Where the defendant lent his acceptance to the bankrupt 
on a bill which did not become due till after the act of bankrupt- 
2 and was then oveſtanding in the hands of third perſons, yet 
the defendant having paid the amount after the commiſſion iſſued, 
and before the action brought by the aſſignees, was allowed to ſet 
off this under the words mutual credit in the 5 Geo. 2. c. 30. 
J. 28. Smith v. Hodſon, 4 Term Rep. B. R. 211 18 
14. A broker with a del credere commiſſion was allowed to ſet 
off a loſs upon a. policy of inſurance happening before the bank- 
ruptcy, in an action by the aſſignees of the underwriter, for the 
premayms of yarious policies underwritten by him. Grove v. Du- 
_ 1 Term Rep. B. R. 112. S. P. Bize v. Dickaſon, 1 Term Rep. 
K. 285. 1 7 ä of. 
15. Where a broker ated without a del credere commiſſion, he 


was not allowed to ſet off money due from the underwriters on ' 


loſſes. Wilſon v. Watſon, 1 Eſpinaſſe, 274. | 

16. Where a broker having given up the policy to his prineipal, 
got it back for the purpoſe of obtaining payment from the under- 
writers, he was held to have a lien on it for his general balance. 
Whitehead v. Vaughan, Cooke's B. L. 4th edit. 459. S. P. Parker 
v. Carter, ibid, | | | 
17. In an action by the aſſignees of ſhip-owners againſt the 
captain for the value of the ſhip, it was held, that the captain could 
not {ct off the money he had expended in the repairs of the ſhip, 
which, after being repaired, he had delivered 'to the bankrupt. 
Wilkins v. Carmichael, Dougl. 91, Cooles, B. L. 461. 4th edit. 
412 18. Plaintiff 
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18. Plaintif, aſſignee of Sir Stephen Evans, filed his bill againſt 


the Hudſor's Bay Company to ſuffer him to transfer ſtock. The 


company inſiſted that Sir Stephen was their banker, and greatly in- 
debted to them, and that they had a bye-law to ſubjeR the ſtock of 
each member to ſatisfy the debt he ſhould owe the company, and 


they alſo infiſted upon the clauſe in the bankrupt acts, which di- 


rects the commiſſioners to ſtate the account between mutual 
dealers; and therefore that they were entitled to hold the ſtock, 
and to account only for the balance, if any; and of this opinion 
was 728 way ibſon v. Hudſon's Bay Company, 2 Str. 645. 
1 Eg. Ca. Ab. g. 5 * 

175 Mrs. Biſbep was reſiduary legatee and ſurviving executrix of 
her huſband, to whom Church and one Owen had given a bond 
for the payment of a ſum of money. Church one of the obligors 


died, and Mrs. Biſhop was indebted on her own private account 


to Owen, who was become a bankrupt. Mrs, Biſbep not allowed 
to ſet off the joint bond. Biſhop v. Church, 3 Atk. 69 1. 


(O. a) Demeanor and Crime, in Bankrupt's not — 


appearing and diſcovering his Effects; and how 
the Commiſhoners are to proceed for that 
Purpoſe. | 


hs Geo. 2. 6. 30. ,. 1, 2, 3, 4, 5, 6. 15, 16, 17, 18, 19. 
and 5 Geo, 2. c. 50. % 5. Went, 


C. a) The Bankrupt's Perſon protected; in what sig. 


ſes. | 


ws THL ſtatute 5 Geo. 2. +: 30. allows bankrupt forty-two days 


to ſurrender in. | i 
2. This privilege extends to debts not proveable. Darby v. 
Baughan, 5 Term Rep. B. R. 209. 
4. Levi Soloman came from Holland to England within the 


farty-two days, with intent to ſurrender himſelf on the forty-ſecond 
day; but finding the day enlarged, did not mean to ſurrender 


himſelf until the enlarged day. In the intermediate time he was 
arreſted by one of his creditors. The court held he was not enti- 
tled to the privilege. Kenyon v. Soloman, Cowper, 156. 
4. Lord Hardwicke ſaid, a bankrupt may be taken and ſurren- 
dered by his bail within the time of privilege. 1747. E parte 
Gibbons, 1 Ath. 238. Cote B. L. 114. 4th edit. * 
The 2 extends to protect a bankrupt againſt an at- 
tachment for non-payment of money. Ex parte Parker, 14 Aug, 
1797. Cooke's B. L. 115. 4th edit. . 
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7Viner 130. | (Ra) Of the Surplus and Allowance. -. 


os A Bankrupt, before the final dividend, petitioned for his 
7 allowance, having paid 105. in the pound. Refuſed. 
For till the final dividend it-cannot be aſcertained what the eſtate 


Vill produce. Ex parte Stiles, 1 Ath. 208. a i 
2. It was held that the bankrupt was not entitled to his allow- 


ance till he had got his certificate. Ex parte Grier, 1 Ath. 20. 


| Groome v. Patts, '6 Term Rep. B. R. g$4% | 
3. The repreſentatives of a bankrupt, whoſe eſtate paid 10 -. 
in the pound, were held to be entitled to the allowance. Ex 


parte Calcot, 1 Ath. 209. 3 All. 814. Ex parte Trap, 1 Atk. 


208. 


x. A joint commiſſion iſſued againſt A. and B. The joint 


_ debts amounted to 22,796 J.; the joint effects to about 5000 J.; 


A.'s ſeparate effects above 30,000/7.;' the debts proved againſt his 
ſeparate eſtate 15,894 J.; but were in fact almoſt all debts of the 
partnerſhip, for which they were jointly and ſeverally bound. 
B.'s ſeparate eſtate, after paying his ſeparate creditors, was about 
17007. The joint creditors. were paid 165. in the pound, of 
which A. s eſtate, including a moiety of the joint effects, paid 
about 125, 6d.; B.'s about 3s. 6d. A. petitioned to have his 
allowance of 10/. per cent. on his ſeparate eſtate, and alſo an 
allowance on the joint. The Lord Chancellor declared that the 


bankrupts were together entitled only to one allowance of 300 J. 


viz. 10 per cent. in reſpect of their joint and ſeparate eſtates, to 
be paid to them in e e e to the ſhare which the ſurplus of 
each ſeparate eſte, after paying their ſeparate debts, and their 
reſpective moieties of their joint eſtates, contributed to the pay- 


ment of their joint debts. Ex parte Bate, Cooles B. L. 4th edit. 
833. | | 


5. The eſtate being more than ſufficient to diſcharge the debts, 
the Lord Chancellor ordered, that the debts which bore intereſt 
originally ſhould be paid with intereſt after the bankruptcy, ſo as 
the whole ſum paid on bond debts did not exceed the penalties, 
before any ſurplus ſhould be paid to the bankrupt. Bromley v. 
Goodere, 1 Ath. 80. N ö 
6. Where the bankrupt, after an order to ſuperſede the com- 
miſſion on payment of his whole debts, let it ſleep for 10 years, 
the Chancellor directed that he ſhould pay intereſt on the debts 
that did not originally carry intereſt 3 the time they were 


liquidated by the Maſter's report. Eu parte Rooke, 1 fl. 244; 
Vide ex parte Morris, Bro. 79. Ex parte Hankey, 3 Bro. 504. 
. By parte Champion, 3 Bro %½¾]⅛ůÜiê]1].]6 OD 


* 
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(S. a) Certificate and Diſcharge. 7Viner 133. 


1. 24 FOEO. 2. c. 57. /. 9. Where any perſon ſhall fraudu- 
| lently ſwear a debt is owing to him from the bankrupt, 
which is not really due, and ſhall thereupon ſign the certificate; 


unleſs the bankrupt ſhall diſeloſe the ſaid fraud, before the certi- - 


ficate is ſigned by the commiſſioners, the certificate ſhall be null 
and yoid, 825 


2. 8. 10. Where a creditor reſides in foreign parts, the letter 


of attorney of ſuch creditor, atteſted by a notary public in the 
uſual manner, ſhall be a ſufficient evidence of the authority by 
which the perſon thereby authoriſed ſigus the bankrupt's certifi- 
cate. 

3- Four parts in five in number and value of the creditors who. 
had proved, had figned' the certificatez a petition to ſtay the 
allowance was preſented on behalf of perſons whoſe debt depended 


on the taking of an account, and who did not ſwear to a balance 


in 2 favor. The certificate was allowed. Ex parte Johnſon, 
1 Ath. 82. & 


4. A certificate, ſigned by the creditors in the lifetime of the : 


bankrupt, but not confirmed till after his death, was held good. 
Bromley v. Goodere, 1 Ath. 77. 1 f 

5. A trader, who reſided in Ireland, came over to England, 
and was declared a bankrupt here. Lord Hardvicke poſtponed the 
allowing of his certificate, to give an. opportunity to {r;/þ eredi- 
tors to ſend over affidavits to prove their debts. For the allowing 


of certificates is diſcretionary, in the commiſſioners firſt, and after- 
wards in the Lord Chancellor, and a mandamus will not he to 


compel it. Yet it ought not to be eitber refuſed or granted 
arbitrarily, but according to the fairneſs or fraudulent behaviour 
of the bankrupt. Ax parte Williamſon, 1 Att. 82 | 
6. Four parts in five of the creditors ſigned in May 1740, 
Danſie and. Morſon, who had claimed under the commiſſion, 
petitioned againſt the allowance, on. ſuggeſtion of à colluſive 
conveyance by the bankrupt to his ſon. The Lord Chancellor 


referred it to the commiſſioners to inquire into the debt claimed, 


and into the circumſtances of the conveyance. The commiſhoners, 
being ſatisfied on examination, certified that they had reviewed 
the certificate, and that four parts in five. had ſigned, Two days 
before this meeting Morſon had died, and ods appeared to 
ſupport his claim, or litigate the conſideration of the conveyance. 
At this meeting ſeveral creditors proved, but did not join in peti- 
tioning againſt the allowance. The repreſentatives of Morſon now. 
conteſted the allowance on theſe grounds; and alſo becauſe there 
were ſeveral new creditors who figned at that meeting, the certi-. 
ficate already ſigned was void, ag there were not then four parts 
in five. The Lord Chancellor allowed the certificate, Ex parte 
Fydell, 1 Aid. 73. | 28 h 
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7. The commiſſion was taken out in April; the certificate was by! 
ſigned in a month: The principal part of the creditors lived in relf 
- *- - - Guernſey, and few of them had had time to prove their debts. corr 
The Lord Chancellor thought ſuch precipitation very improper, grot 

and ſtayed the allowance. Ex parte | $30.98 1 Atk. 84. thar 

8. Where the commiſſion was taken out on 1oth September, judg 

and the certificate ſigned on the zoth November: The Lord Fei 
Chancellor ſtayed the allowance, as too precipitate. Anon. 1 

1 Ath. 84. Ln e ene IL | plai 

9. Where four parts in five have ſigned, the Chancellor will cert 

not ſtay the allowance, unleſs upon application of ſome perſon dra: 

who has proved a debt or ſhewn a reaſonable ground of claim; over 

for if he has not, he is not within the rule for aſſenting to or Ar 

N diſſenting from the certificate. 1 th. 83. | 1 


10. Executors may ſign ; but if they have alſo claims in their 
own right, they cannot ſign in both capacities. Ex parte Sauma- 
rez, 1 Ath. 88. | TY | 

I 1. The bankrupt's father was principal creditor, and choſe 
himſelf ſole aſſignee; he dying inteſtate, the bankrupt, as his 
repreſentative, choſe himſelf aſſignee, and ſigned his own certifi⸗- 

| cate: This was held regular. For otherwiſe it never could be 
| higned, as no other perſon can repreſent this creditor. Green, 
200. 2 
12. Where there were joint and ſeparate commiſſions, it was 
held that a creditor under the joint commiſſion might aſſent to or 
* from the certificate under the ſeparate. Ex parte Turner, 
We 1 / | | en 
13. If the creditor elects to proceed at law, yet he may aſſent 
to or difſent from the certificate ; for otherwiſe the reſt of tho 
_ creditors might diſcharge the bankrupt from the remedy purſued 
againſt him at law. Ex parte Capot, 1 Ath. 220. Ex parte 
Lindſey, Bid. | | 
14. The bankrupt had within a year before his bankruptcy loſt 
500 J. in inſuring in the lottery. This was held not to be gaming 
within the 5 Geo. 2. ſo as to prevent his getting his certificate. 
. Lewis v. Piercy, 1 H. Blackft. 29. n | 
15. If any of the creditors are induced by money to ſign the 
certificate, and the bankrupt knows of it at any time before the 
allowance, the certificate is void. Rob/onv. Calze, Dougl. 216. 
16. Where the ſiſter of a bankrupt paid money to a creditor, 
to induce him to ſign the certificate, ſhe recovered it back in an 
action. Smith v. Bromley, Dougl. 670. Coctſbot v. Bennet, 
2 Term Rep. B. R 766. | 54 
17. By a deed of compoſition between a trader and his eredi- 
tors, it was agreed that the trader ſhould give his bills accepted 
by a friend for 107. in the pound, payable in certain proportions 
at fixed periods, and his own promiſſory notes for the remaining 
$7; and that the creditors ſhould be 4t liberty to take his own 
otes for the full of their demands, if they pleaſed. One of the 
Creditors who ſigned the deed took bills from the debtor, — 
T6 5280, 8 . 2 ' N 1 


- 


Abr. 132.) Summer v. Brady, 1 H. Blackft, 64). 
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by his friend, for the 15 7. in the pound, payable at the ſame 
reſpective times as the bills agreed to be given by the deed of 
compoſition. The payment of theſe bills was reſiſted upon the 
ground, that it was a ſecurity beyond that agreed for, and greater 
than the other creditors obtained; but the tranſaction was ad- 
judged. fair, the creditor not 5 more than the others. 


Feiſe v. Randall, 6 Term Rep. B. R. 146. Jan. 1795. | 


18. To an action on a bond the defendant . pleaded that the 


plaintiff had petitioned againſt the allowance of the defendant's 


certificate, and had obtained the bond as an inducement to withe 
draw the petition. The court gave judgment for the defendant, 


over-ruling the caſe of Lewis v. Chace, 1 P. Wms. 620, (7 Vin. 


19. An agreement to pay a ſum of money to all the creditors, 
as an inducement to ſign, was held to be void. Jones v. Berkley, 
Dougl. 673. be + 5 


20. Giving 1000/7, as portion to a niece, does not avoid the 


certificate; for the ſtatute relates only to children. Ex parte Sau- 


maren, 1 Ath. 86. \ | 
21. One employed an attorney to recover a debt for bim, and 


having recovered it, got a rule on the Prey to pay in what was 
due to him from the money recovered. 


22. A. entered into a bond as ſurety for B., payable 5 Fuly, 
and took from B., for his own ſecurity, a bond in the ſame ſum, 
payable the 4 Fuly. B. became bankrupt before, either was 
payable ; the bond to A. was held to have been capable of being 
proved under the commiſſion, and therefore barred by the certifi- 
cate, Martin v. Court, 2 Term Rep. B. R. 640. 


23. The teſtator left inter alia 50 J. to A. when he ſhould attain 


the age of 27, and the intereſt in the mean time to be paid him by 
the executor, in whoſe name it ſhould be put out at intereſt. The 
executor paid the ſurplus to the reſiduary legatees ; but before. A. 


| attained the age of 21, became bankrupt, and got his certificate. 
A bill brought by 4. againſt the executor and refiduary legatees, 


was diſmiſſed. ' Walcot v. Hall, Cook's B. L. 44h edit. 511. 
2 Bro. 305. S. C. 8 3 7 
24. In an action for rent on a leaſe, due ſince the bankruptey 
of the defendant, he produced his certificate, and was diſcharged 
on common appearance. Cantrel v Graham, 1 Barnes, 61. 
25. So on debt on the reddendum of a leaſe, for rent ſubſequent 
to the bankruptcy, a plea of the certificate was held a good. bar. 
Wadham v. Marlow, Cooke's B. L. ath edit. 513. 
26. A. indorſed B.'s note to give it credit, and took from him 
a negotiable ordnance; debenture, as his ſecurity. A. aſſigned 
the debenture to C., as a ſecurity for a ſmaller ſum. B. pad his 
note when due; and afterwards A. became bankrupt and got his 


— 


"wid 


\ 


efore payment the. 
attorney became bankrupt, and after his certificate the client 
moved to revive the former rule. Per cur. —The certificate is 2 


bar to the demand. Bird v. Jones, Cooke's B. L. 4th edit. pog. 
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was due from A. to C., redeemed the debenture, and brought an 


action againſt A. for the money ſo paid. The court held that 
the right to ſue being complete before the bankruptcy, was 


- barred by the certificate. Johnſon v. Shiller, Dougl. Add. 13. 


27. A certificate under -a commiſſion of bankruptcy in Ireland 
was held a good bar. Ballantine v. Golding, Cooke's B. L. 4th edit. 


$15. | 


28. AQtion for words: verdict for 101. The defendant before 
judgment became bankrupt, and was, after his certificate, taken 


in execution. The court held that the judgment related to the 


time of the verdict, by which the damages were aſcertained, and 
was proveable, and therefore diſcharged by the certificate. Lang- 


ford v. Ellis, Cooke's B. L. 516. 475 edit. S. P. Aylett v. Harford, 


2Blackſt. Rep. 1317. Lewis v. Piercy, 1 H. Blackſt. 29. 6 Term 
Rep. B. R. 282. 2 n 
29. A certificate does not diſcharge a bankrupt from a con- 
tingent debt which has not been reduced to a certainty, becauſe 
it could not be proved under the commiſſion. Cooke's B L. 517. 
4th edit. and the caſes there cited. * 36 
30. A. lent his acceptances to the bankrupt, who gave him a 
receipt as for ſo much money, the acceptances did not become due 
till after the bankruptcy. The certificate did not bar, and the 
receipt did not create a debt proveable. Smith v. Gale, 7 Term 
Rep. B. R. 364. 83 
31. One was committed for not accounting as overſeer of the 


2 E 1 he had money in his hands at the time of his bankruptcy, 
t NM 


— gu re, 


s accounts were not ſettled with the pariſh till the Zafter 
following. On application to be diſcharged, the court held 
= LEN affected by the certificate. R. v. Zgginton, 1 Term Rap. 

K. 369. ; oh | 
32. 9 an action by the aſſignor againſt the aſſignee of a leaſe, 
on a covenant to perform the covenants and ſave him harmleſs ; 
bankruptcy and certificate and the premiſes having veſted in the 
aſſignees, is no bar. Mayor v. Steward, 4 Burr. 2443. Ludford 
v. Barber, 1 Term Rep. B. R. 86. 5 ee ru 

33. An action of covenant for nonpayment of rent, was ſup- 
ported, notwithſtanding bankruptcy and certificate, Mills v. 
Auriel, 1 H. Blackſt. 333. keln 

34. Bankruptey is no bar to an action of trover, though the 
converfion happened before the bankruptcy. Where the perſon 
has the election to bring trover or an action for money had and 


received, he may maintain the former notwithſtanding the bank- 


ruptcy of the debtor, after the cauſe of action accrued, and 
though the bankruptcy. would be a bar to the latter. Parker. 
v. Norton, 6 Term Rep. B. R. 695. May, 17966. 

35. A certificate was held not to diſcharge a judgment on a 
bail bond, where the action was commenced ter the bank» 
ruptcy. Cockrill v. Owfton, 1 Burr. 33. 

36. The certificate had been ſigned by the. creditors, but be- 


wies ges, fore the allowance, the bankrupt's goods were taken on a fert 


faeign, 
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faciat. The execution was held regular. ae . Meyrick, could be le- 
1 Term Rep. B. R. 361. | gally 


dered as the 
— the property af a nie bn neee wi A Colts B. L., 5 522. 


37. The certificate has its effect only from the A 


 Tudway v. Bourne, 2 Burr. 716. 


38. A certificate does not bar an action for meſne profits ; on 
account of the uncertainty of the damages. Goodtitle v. North, 
Dougl. 562. Gulliver v. Drinkwater, 2 Term Rep. B. R. 261. 

9. A bankrupt executor ops, ff a falſe plea after bankru 
was held liable for the coſts; for he is a debtor as to the colts, | 
only by bis falſe plea. Howard v. Femmet, 1 Blackft. Rep, 400. 

40. A certificate is no diſcharge trom a commitment under an 


extent for the crown. Anon. 1 Ath. 262. 


A certificate is no diſcharge to the ſureties of a bankrupt. 


1-Att. 84. 


41. Where the acceptor paid the draft of the bankrupt when 
due, which was not till after the bankruptcy, the certificate was 


held no diſcharge againſt him. Tung v. Hockley, 2 Blachſf. Rep. 


849. 
42. Where a ſu id the bond after the bankruptey, the 
certificate af his 2 does not diſcharge his remedy againſt 
him. Taylor v. Mills, Cotup. 5 25 

43. If the certificate is nb before the bankrupt's bail are 
fixed, it is a diſcharge to them, but if not till after they are 
fixed, they continue liable. Woolley v. Cobbe, 1 Burr. 244. 
S. P. Tudway v. Bourne, 2 Burr. 716. Walter v. Giblet, 
2 Blackft. Rep. 812. 

44. Bail in error continue liable, notwithſtanding the certi- 
ficate intervenes, for they cannot ſurrender their principal. 
Southcote v. Braithwaite, 1 Term Rep. B. R. 624. | 

45. A certificate 2 a ſecond commiſſion, was held not to 
protect future effects, where the eſtate did not pay 15 . in oy 
pound, although the firſt had, by conſent, been 1 27 
Thornton v. Dallas, Dougl. 46. Philpot v. Corden, 5 


B. R. 287. Gill v. Scrivens, 7 Term Rep. B. R. 27. 


46, Upon a motion to diſcharge à certificated W out of 
cuſtody on common bail, it appeared that the commiſſion had 
deſcribed him as of a different place from that in which he reſided, 
and other ſuſpicious circumſtances appearing, the court refuſed 
the motion. and left him to take advantage of the certificate at the 
trial. Sowwley v. Fones, 2 Blackft. Rep. 725. Vincent v. Broth, 
2 H. Blackft. 1. 

47. On a motion to enter an exoneretur on the bail piece, it 
appeared the defendant, on his firſt bankruptcy, had not obtained 
his certificate; on a ſubſequent bankruptcy he got the certificate, 


under which he now and woke to be A The court held 


ſecond commiſſion, and done under it, irregular 
* Martin J Hrs Guy. #23. 48 N | 
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48. A ſecond commiſſion cannot be taken out againſt an un- 


ceertificated bankrupt, and therefore he was not entitled to be 


[C] 


Vier 135. 


forfeit 5000. And by / 19., if t 


7Viner 138. 


"diſcharged by the certificate he had gained under it. Ex parte 
Proudfoot, 1 Ath. 125. Ex parte Hollingworth, gth Feb. I 793: 


Cale B. I. 525. 4th edit. 


(U. a) Gaoler, Fe. Puniſhment. 


ſtat. 5 Geo. 2. c. 30. f. 18. in cafe any gaoler ſhall wil- 
fully ſuffer any bankrupt to eſcape, or go without the walls 
or doors of the priſon, until _ diſcharged, ſuch gaoler ſhall 
e gaoler do, upon requeſt of a 

creditor ho has proved a debt and produces a certificate thereof, 
"Ro to . the bankrupt, he forfeits 100 1. 


R. 


G 


(Y. a) Pleadings and Evidence. 


A? MAN's giving money for notice when a writ ſhould come 
+2 into the ſheriff's office againſt him, is no proof of an act 

of bankruptcy. Croxton v. Hodges. Bull. N. P. 40. 4 G. 2. 
2. The confeſſion of a bankrupt to a third perſon, that he had 
out of the way to avoid being arreſted, is evidence. Ewens 


v. Gold. Bull. N. P. 40. 8 G.2. 


3. A bankrupt cannot be evidence to ſwear property in himſelf, 
or a debt due to his eſtate before certificate, and without releaſing 
his ſhare of the ſurplus and dividends, for elſe he is intereſted ; 
7 1 N r property due to another. ZEwens v. Gold. Bull. 
N, P. 4 

4. 1 . bankrupt may be a . to decreaſe 
the fund, but not to encreaſe it. Butler v. Cooke, Coaup. 70. 1774. 

5. In pleading the certificate it ſhould be alleged generally, 


| that the cauſe of action aroſe before the bankruptcy. Alſep v. 


Price, Dougl. 160. 1776. 


6. A ſpecial demyrrer to ſuch a plea, ſhewing for cauſe, that 
the defendant had not averred his having conformed, over-ruled, 
and the court denied the caſe of Paris v. Salkeld, 2 2 Wall. 139. to 
be law. Coole B. L. 528. 4th edit. Wiles v. Geordini, Trin, 
1782. 

IT In an action of trover by aſſignees of a bankrupt to prove 
the petitioning creditor's debt, it was {worn by a witneſs, that the 

nkrupt had acknowledged to him, that he owed the debt upon 
which the commiſſion had been ſued out; but as this debt was on 
bond, it was held neceſſary that the ſubſcribing witneſs ſhould 
be called. Abbot v. Plumbe, Dougl. 205. 1779. 


38. The depoſitions of the _ of -bankruptcy, when . n 


tion at law to prove the preciſe time when the act of baykruptgy 


according to the 5 Geo. 2. c. 30. /. 41. are evidence in an ac- 


was 


SAF 7 


vile 


hall 
If a 


Creditor and ee 
„ * Wilſon, Dougl. 
2444 1779... 

9. In order to prove property, where the ation | is brought by 
an aſſignee under a commiſſion of bankruptcy (who may' declare, 
if he will, ut de bonis 45) it is neceſſary to prove, iſt, the 
bankrupt a trader within the ſtatute 3- 2d, the act of II | 

„that the commiſſion was regularly granted; Ath, the aſh 
ment to the plaintiff; gth, a Mn 10 che EN Ru *. 
Barker, Bull, N. P. 37. Mich. 8 

10. A bankrupt cannot be a i to prove any fact to fup- 
port the commiſſion, | ſueh;as the petitioning creditor's debt, the 
trading or his own act of bankruptcy; but if defendant calls him 
he waives all objection to the eompetency:of his evidence." A, 
fegnees of Gill v. Woodmaſe, Bull, N. P. 38. Mich. 175 2. Chapman 
v. 3 2 H. Blackft. Rep. C. B an and the caſes es 
cit : 

11. On a coyenant to pay A ſam of money Wichi a in ime 
after the partnerſhip ſhould be diſſolved, a plea of bankruptcy, 


and that the indenture was made before the bankruptcy, was he d 
bad. It ſhould ſtate that the cauſe of action aroſe: before the 


bankruptcy, according to the words of the ſtatute. Charlton Ve 
King, 4 Term Rep. B. R. 156. 1791 | 
12. A declaration by a bankrupt of his motives for abſeating 
himſelf from home, and made at the time, is evidence in an 
action by the aſlignees againſt a debtor of the — — in order 
to prove the act of bankruptcy.” Bateman v. Baikey, 5 Term Rep. 
B. R. 512. 1794. 2 ED. N. P. 168. 

13. A plea of bankruptcy need not · be figned by counſel, 
Leigh v. Monteiro, 6 Term Rep. B. R. 496. 1795- 
_ 14, If a deed is produced, and acknowledged by the party to 
it, in an action againſt ſuch party, it will not be neceſſary to pro- 
duce the ſubſcribing witneſs. Bowles v. Lingworthy, Cooke's 
B. 5 561. 4th edit. 
6 A bankrupt may be called againſt the aſſignees to explain a 
doubtful act c bankruptcy. Oxlade v. Perchard, 2:Eſp. N. P. 
287. 

+7 Where a trader had been twice a bankrupt, i in an action by 
the aſſignees under his ſecond commiſſion, he is an incompetent 
witneſs even with a releaſe, unleſs he has paid 15 s. in the pound 
for he is not merely intereſted in the ſurplus and dividends on that 
commiſſion, but has a further intereſt, to diſcharge his future effects, 
which he does by incteaſing the fund of his ſecond commiſſion, 
as his future effects are liable in caſe he does not pay 1 57. in the 
1 N 28 v. Greenwellers, Ep. NM. F. Hil. 30 G. 3. Peake's 

P. 3. 8 

17. 7 5 uncertificated bankrupt cannot be a witneſs to prove 
uſury in a'creditor, who had proved the debt in queſtion under 
the commiſhon : thus in an action for aſury in taking more 
man legal intereſt, to prove the uſurious contract Lightfoor the 
borrower Was called: pon the voir dire it appeared, hat he had 

not 
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not repaid the money; that he was a — and had not ob- 
is 


tained his certificate; that the defendant was his aſſignee, and had 
d this debt under the commiſſion 3/ whereupon the bankrupt 
2 witneſs) offered a releaſe: Objection, that a certificate muſt 
obtained before the bankrupt could be a witneſs, or the releaſe 
operate to make him one, and that the proſpe& of obtaining his 
certificate by increaſing the ſund, was an intereſt which rendered 
him incompetent: Objection allowed. ö Mofters v. Drayton, 
2 Term Rep. B. R. 496. 1788. 
18. If a ankrupt — his certificate and received bis allow - 
ance, his evidence will be admiſſible; * 
fund..  Rufſel v. Rufſel, 1 Bro. C. R. 269. 1783. 
19. Aſbgnees muſt prove the petitioning eee debt 
the ſame evidence as muſt have been produced in an action againſt 
the bankrupt. + Cet B. L. 561. Lade 


20. A creditor may prove the act of bankruptey if he raloatts | 


to the Ws. es ta, rac or 19. 


— (. e) Equity. | N ED 
| BANKERS received and paid 
* drafts to OE of the bankrupt, after notice 
3 nees recovered theſe monies o the 
rs in an den. Bi by the bankers, charging that they 
were entitled in equity to ſtand in the place of the creditars whom 
had paid. rd Thurlow, Chancellor, held, there was no 
Jock, ways and diſmiſſed the bill. * 8 3 Bro. 
IE. 


[C] + Curteſy, 


7Vioer — (A) Tenant by the Curteſy. Of what 18280 1 
actual or not. 


Ws A. SEISED of a manor to which an advowſon is appendantz | 
dies, leaving ifſue a daughter who takes huſband, and 


dies before entry into the manor. It ſeems that the huſband ſhall 
not be tenant by the curteſy of the advowſon, nor of the rents 


ar the manor, becauſe he had not ſeiſin of the principal. 


S. Harg. note, 4 Co. Lit. 29. 4. 
* Lands leaſed for years, on which rent became di , dex 
c | She 
urviy 


* * 


* 


money, in banor of the bank- 


# 


— " 


<< E 0 


OZsL r2 


— 


\ 


N . / ö 
furviyed the rent day three months, but no rent was ever received, 5 
nor any entry made during her life. Lord Hardwicke was of opi- 
nion, that this was ſuch'a poſſeſſion iu the wife as made the huſ- 
hand tenant by the curteſy; and that he would have been tenant 
| by the curteſy, even had the wife died before the rent-day, as the 
poſſeſſion of the leſſes was the poſſeſſion of the wife; but, as to 
other lands, not in leaſe, which deſcended on the wife, and were - 
J under the ſame circumſtances, his lordſhip held that the huſband 
7 - was not tenant by the curteſy. Maynard v. Pomfret, 3 Atk. | 
3. Lands are deviſed to truſtees for the ſeparate uſe of a feme 
covert during her life, independent of the debts or controul of 
her huſband ; and upon {95 truſt to permit her, by any deed, 
ec. to diſpoſe. of the ſame. Held, that the whole inheritance 
4 was in the truſtees, and therefore the huſband was not, either 
's 


3 > 


in law or equity, tenant by the curteſy. 3d Point in Hearle v. 
Greenbank and others, 3 Ai. 716. 1 J. 298. S. C. | 


(C) In what Caſes, in reſpect of the Limitation of 7Viner 150. 
E heb © : "he ee. | ke 
| See Bull. note, ſtated in Suppl. tit. Dower (G), ef. 


- 


(E) Tenant by the Curteſy. 5 Of what. y viner 184. 


1. WY HETHER a title of honour admits of curteſy, fee Harg, * 
de g. Ce. Lift. 20. . | 
2. Sir Richard Sandys, by his will, directed his truſtees to con- 

vey a fourth part of all his lands, in truft for the ſeparate uſe of his 
daughter for u r ſo as that her hu/band ſhould not intermeddle 
therewith ; and after his ſaid daughter's deceafe, in truſt for the 
heirs of her body for ever. Lord Hardwicke was of opinion, that 
a deviſe to the wife for her ſeparate uſe would not bar the huſ- 
band of his tenancy by the curteſy, becauſe there was a /ort of 
ſeiſin in the wife. That if this had been an eſtate-tail in the wife, 
the huſband would have been entitled to be tenant by the curteſy, 
and the court might have prevented the hu/band from inter- 
meddling with the rents during the life of the wife. But his 
| lordſhip was of opinion, that in this cafe the wife could not take 
1 an eſtate · tail, but an eſtate for life only, and that the huſband was 
excluded; for that the zenancy by the curtefy depended ab/olutely 

on the eſtate's being an eſtate- rail. Roberts v. Dixayell, 1 Ath. 607: 


38848 * 


l 


4 3. Deviſe to A. and her heirs, and if ſhe died before her huſ« 

n band; he to have 200. for life, remainder to her children; the wife 
hal died before the huſband. Lord Hardwirke, Ch. ſald, that it was ; 

— a rule, that in curteſ as well as dower, the eftate ſbould rome out of 

ipak | the inheritance, and not out of the freehvld. at curteſy (as 

Jes well as dower) was an excreſcence out of the inheritance, and a 

* 0 continuation of the inheritance for a time in the huſband, — 


2, 4+ 


” - = = 4 = - * * * „ 
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would otherwiſe have e. That 8 — 7 1 in 
the wife, and there muff be. poſſibility of. its "deſcending upon the 
children. That the, children 12 b i virtue of the" Femdinder 
over, not by deſcent from. the mother, and that there was no differ- 
ence between making an eſtate of inheritance to ceaſe in the 
wife on her death, and to ariſe in the children, and a joint- 
tenancy, That at the moment of time the huſband took by the 
' curteſy, the inheritance mult de/cend upon the children, and 
therefore it was impoſſible that the father ſhould in the preſent caſe 
tale as tenant by the curteſy. Sumner v. Partridge, 2 Att. 47. 
4. Elizabeth Steadman being ſeiſed and poſſeſſed of real and 
e eſtate, and about to intermarry with William Palling, 
did by articles of agreement give and grant unto William Palling, 
during her natural life, the intereſt of all her money, and the 
rents of all her eſtates, and this for the maintaining the houſe 
and educating their children, until Thomas Steadman and Eliza- 
heth Steadman, ſon and daughter of the ſaid Elizabeth Steadman, 
: ſhould come of full age, or be married, which ſhould happen 
-  #Arſt, then the ſaid Thomas or Elizabeth ſhould receive their juſt 
portions, of money or eſtates, 'as was or ſhould be due to them, 
as lawful. beirs to their father ; but if it ſhould ſo happen that the 
| faid Elizabeth Steadman ſhould die before the above children 
came to their ſeveral. fortunes, then ſhe might diſpoſe of 
all her eſtates and fortune, as the ſaid Elizabeth ſhould think 
roper. 'The articles were of the huſband's drawing and writing. 
Lord Hardwicke, Ch. declared, the articles were nothing more 
than contract in what manner the ſeveral funds ſhould be ap- 
plied, and were never intended to abridge the huſband's rights by 
law. His lordſhip was therefore of opinion, that the huſband 
William Palling was entitled to be tenant by the curteſy of the 
eſtate his wife was ſeiſed of at the time of the marriage, and 
likewiſe of the real eſtate, which came to her after the marriage. 
Steadman v. Palling, 3 Atk. 423. 4, | a 
5. On the 27th November 1742, certain real eſtates deſcended 
on Alice, the plaintiff's wife, as heir in tail under a marriage- 
ſettlement. Alice died the 19th of Auguf 1743, leaving two 
children, The huſband inſiſted he was entitled, as tenant by the 
curteſy, to the poſſeſſion of theſe eſtates, his wife being in her 
lifetime, and at her death, ſeiſed thereof, and leaving /uch iſſue 
as aforeſaid; he therefore prayed to be let into bees, and to 
receive the rents for his life. Alice“ ſon inſiſted, that ſhe was 
never ſeiſed of theſe eſtates, nor had ſhe or her huſband ever re- 
ceived any part of the rents, and therefore he was not entitled to 
de tenant by the curteſy. Lord Hardwicke, Ch. declared, that 
in caſes of a wife's having a right for a year or two, although no 
actual entry made, it would be hard for that reaſon to prevent a 
- © tenancy by the curteſy. That the queſtion was, Whether where 
lands, on which there were leaſes for Years exiſting, and a rent 
incurred, deſcended on the wife as tenant in tail, and ſhe ſur- 
vived three months after the rent - day incurred, but had made no 
. entry, 
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. of the real eſtate. 


— — 


gave a releaſe, reciting the articles. 


directly contra 


_ Cuttels, 


% 


% 
— 


hon of uſband tenant ly the 
exrtefy. His tordſhip declared, that the huſband was entitled to 
de tenant by the N all ſuch lands as deſcended to his ſaid 
wife in tail, "whereof any leaſes for years were exiſting at 
the teſtator's death, which” continued till the death of the wife; 


but that he was not cpritied to be tenant by the curteſy of any. 


part of the lands, whereof no ſuch leaſes for years were exi 

and continuing as aforeſaid. De _ v. Richardſon, 3 Atk. 469. 
6. A father by his will deviſed all his real eſtates in rruf, to 
apply the rents to the /eparatze uſe of his daughter during her life, 


try, and no tent had been paid doring ber life, was ſuch a 
A on of the wife as would make the 


and to =o the daughter, by any deed or writing to be executed 
before 


ree witneſſes, notwithſtanding her coverture, to deviſe ſuch 


real eſtates to ſuch perſotis as ſhe ſhould think fit, ſhe _ fegard 
iſpoſition 
property deviſed conſiſted; among other 
things, of a freehold leafe, and alſo of fee-fimple eſtates. The 
daughter had married, and the huſband had in the father's lifetime 


to his poor relations. The will contained no further d 
The 


become a bankrupt, and the wife was now' dead, leaving an only 
child. The aſſignees claimed the rents and profits of the freehold 
eſtate deviſed to the wife, as belonging to the Fes as tenant 2 
the curteſy. Per Lord Hardwicke, C.—The leaſe being a frech 
deſcendible, the child of the wife is entitled as ſpecial occupant, 
conſequently the hu/band can have n right, nor the aſſignees as 
ſtanding in h 

of inheritance was in the-#ruftees; and though it was ſaid, that the 
huſband op be tenant by the curteſy of a truſt, yet the wife muſt 


have the in eritance, and there muſt be likewiſe a 45 indeed in 


the wife, during the coverture. That it was true ſhe had the in- 
heritance, becauſe the eſtate had deſcended till the execution of 
the power, but the father had made the daughter a feme ſole, and 
given the profits e her ſeparate uſe; the huſband therefore could 
neither come at the poſſeſſion nor the profits, nor was there any 
equitable ſeiſin of the huſband ; to admit there was, would be 


in law nor equity was the huſband tenant by the curteſy. Hearle v. 
.Greenbank, 3 Atk. 696. and 1 Veſ. 298. ke cone * 

J. By marriage articles, 500/. were agreed to be laid out in 
freehold lands, to the uſe of huſband for life,” remainder to truſtees 
during his life to preſerve, &c. remainder to the wife for life, 
remainder to all and every the children of the marriage, as huſ- 
band and wife or the ſuryivor ſhould appoititz and if but one, 
then to'fuch one child and the heirs of its body; in default of 


| ſuch iſſue, to the huſband, his heirs and affigns for ever. They 
had iſſue one daughter, who married the defendant, and there 
"The truſtees paid this ſum of 5007. to the 


Was no appointment. | 
'defendant and his wife, who. received it as money, for which they 
A bill was brought by a 


daughter of a ſecond marriage againſt the defendant, as repreſenta» 
tive of his wife, the daughter by the firſt marriage, for the IR 
| is 8 Lord 


Vol. III. 


- 


$4, 


to the father's intention, and therefore neither 


is place ; that as to the Jee-/imple eftates, the legal gate 


— 


66 | ; EVO Curteſp. ; | ; , 
Lord\Hardwitke, C. declared, the 50ol. muſt be taken as land z as 
it certainly was at firſt and after the marriage had, being bound. by 
the articles: that the acts done were not ſufficient to haye it couſi- 
dered money, and as the wife would be tenant in tai / of the land, and 
had the ſame intereſt in the money, the huſband ſurviving was entitled | 
to be tenant by the curteſy. Cunningham v. Moody, 1 Ve. 1714. 
8. The teſtator gave to his ſiſter Eleanor Dearn the annual pro: 
duce of .2000 guineas, to be laid out in a piece of land, which 
ſhe might chooſe for. her retirement; the ſaid purchaſe, when 
made, to be for ever entailed upon her and her iſſue ; and at her 
deceaſe, the annual produce of ſuch purchaſe to be divided among 
Her iſſue male and female, for the education, maintenance, and 
| Juppore of them. At the death of the teſtator, and at the time 
b f making the will, the fiſter had three children, Elizabeth and 
| two others. Elizabeth married the plaintiff, and ſhe being now 
dead, the huſband brought a bill, claiming to be entitled as tenant 
v4: by the curteſy to the intereſt af a third of the 2000 guineasz and 
/ 3 8 upon the hearing, Sir Richard Pepper Arden, Maſter of the Ralls, 
Z declared he was ſo entitled. Dodſan v. Hay, 3 Bro. C. C. 404. 
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Nee (A) Ia what Caſes a Cuſtom ſhall be void for 
„3 RY Tn WNEe ra . Uncertainty. . ne] 


w< += 


. 
, 


1. A CUSTOM for the lord of the manor and his tenants of 
the collieries to fink pits within divers parcels of freehold 
lands in the ſaid manor, for working the ſame, and to throw the 
_ earth coming therefrom in heaps on the land near to ſuch pits, 
ſuch, land being cuſtomary tenement and parcel of the 'manor, 
there to remain and continue; and to lay and continue wood 
there for the neceſſary uſe of the pits; and to carry away part of 
the coals ſo laid there, and make into cinders other part of the 
coals. at the will and pleaſure of the ſaid lord or Bis tenanti, is void: 
. Iſt, as being uncertain, the word t near being too looſe ; 2dly, as 

| unreaſonable, tending to deſtroy the tenant's eſtate at the will of 
the lord, without. any conſideration to the former. Wilkes v. 
| Broadbent. Affirmed upon error from C. B. in B. R. 1 Will: 63. 


2 Stran. 1224. 8. C. * | . 
2. A cuſtom for all poor and indigent houſeholders living in W. 
to break off, gather, and carry away rotten boughs and branches 

in a.chaſc in . for neceſſary fuel, cannot be ſupported; the de- 


ſcription. of the perſons entitled being too vague and uncertain. 9 


Selly v. Robinſon, 2 Term Rap. B. R. 758. 


n 


. 


| raiſed throughout the whole pariſh, a certain 


(B. 2) Commencement ; and how it differs 


En Kere 


v. Smalley, 1 Wi 


Cuſtom, 


- A cuſtom in the pariſh of N. that whenever, 24 pari iſhio 


been uſed to be raiſed by the hamlet of R. &c. is ill, as being 


uncertain. For it may be at a private meeting of a few pa- 


riſhioners, and © a certain fixes nothing. Dent v. 
Coates, 2 Sti. 1145» T4 * - * 


4. A cuſtom that every pariſhioner has a right to bury his dead 


relations in the church-yard as near to their anceſtors as poſlibleg 
is bad. Fryor v. Johnſon, 2 Will. 28, B 


Preſcription. | 


/ 


* 


. * N N | ; A 7 
THE ſame rights may be claimed either by cuſtom or preſerip- 


tion. One is local, the other. perſonal; and the difference 


lies in the mode of claim ſuited to the difference of the claimants: 
Where the claimant has a weak and temporary eſtate, he cannot 


from 


or the major part of them, meet and appoint how much ſhall be 


proportion thereof has 


claim in his own right, but muſt have recourſe either to the place 


and allege a cuſtom there, or if he preſcribes in a 
muſt be under cover of the tenant in fee. The caſe o — 
holders claiming common by cuſtom is a ſtrong inſtance. 


() Cuſtom againſt Cuſtom. 


"ox! TLS AS for rooting up his ſoil by turning hogs upon his 


land, Plea; a right of common for hogs by preſcription: 


Plaintiff in his replication allows the right, but inüſts that by 


occupiers of houſes may ſet up a cuſtom to cut turves. Occu- 
vr of lands may by cuſtom claim a right (a) in alieno ſolo, but in- (a) T’, 
' habitants cannot, becauſe inhabitancy is too 

Her De Grey, C. J. et cur. Bean v. Bloom, 2 Black. 928. Vide %. 
3 Wilf. 456. S. C. n | > BE" INES U 


e a deſcription. Grim! 


ue eftate it 


Marlowe, 


(1% 
1 35. 


7Viner 167 


another cuſtom the ſwine ought to be rung. And the replicatiom 


held good on demurrer ; for the cuſtoms are conſiſtent, one being 
only a regulation of the other.  Kinchin v. Knight, 1 Black; 


2. 2 cuſtom to bar the entail of a copyhold by ſurrender, ma 
ſubſiſt concurrently with a cuſtom to bar by a recovery. Evera 

4126. 2 Stra. 1197. Dee v. Truby, 2 Black. 
Rep. 944- S. P. | | 


1 


| (M) To what Things it ſhall be faid to extend. 
ASP within a manor that lands ſhall deſcend to the 


Her where there is neither a ſon nor à daughter, does 


not Extend to an eldeſt niece ; bet the lands muſt deſcend according 
| 2 . 5 to 


Viner 170. 
* 


6 
Vide Via. 
Abr. tit. Cuſ- 
tom, pl. 8. 


7 Viner 174. 


4 


the tenant, the lord ſhould have the ſecond beſt beaſt, only one 
and no more ; if only one'beaſt, then that one; if none, then ſo 


. Cuſiom. 
to the rules of the common law in default of ſuch ſon, daughter, 
and filter.. Denn v. Spray, 1 Term Rep. B. R. 466. 


— 


— 


. (P) Pleadings. | 
1. IN replevin, defendant avowel under à cuſtom that the 
lord of the manor, upon the death and alienation of every 
tenant, was entitled to the fecond beſt beaſt ; if but one, then to 
that one beaſt; and if no beaſt, then to a compenſation in lieu 
thereof. Upon the evidence, the cuſtom appeared by a decree 
of the duchy of Lancaſter to be, that upon death or alienation of 


_ 1 


much money as the chief rent amounted to; with an exception 
meſne ſeignories, burgage tenures, and aiienations to the uſe of t 
altences and their heirs,' A verdict being given for the plaintiff, on 
a motion for a new trial, the court held that the exception not 


being ſtated, the cuſtom was not ſet out as proved; but granted 
Al new trial, with liberty to the defendant to move to amend his 
plea. - Griffin v. Blandford, Cowp. 62. ; ' 2x 
2. Plea to treſpaſs, that an ancient meſſuage and 12 acres of 
land were immemorially parcel and a cuſtomary tenement of the 


F 
o 


manor of A., and that there is a cuſtom in the manor that from 


„ time whereof, c. the cuſtomary tenant of the ſaid cuſtomary 


. tenement ſer all the time aforeſaid has had right of common,” 


plaintiff may prove that the mefluage was built within 20 years, 


uad 808 upon the ſcite of an ancient houſe, Dunſtan v. Trefider, 


- 


5 Viner 97. 


5 Term Rep. B. R. 2. 


\ 


c.: replication traverſing the cuſtom. On theſe pleadings the 


(Q) Trial of Cuſtom. [And how far its Eftabliſh-- 


ment in one Cauſe fhall bind Perſons not Parties 
in the Suit. | l | INE IO 


- — -apgamlt. the defendants: I be decree had eftabliſhed-a cuſtom 


that all the inhabitants of M. ſhould ſend their corn, which was 


to be Tpent in their houſes, to be ground at the plaintiff's mills. 


| b Lord Mansfield, who with Clive, J. aſſiſted the Chancellor, laid it 
down, 1. Thar the decree eſtabliſhing the cuſtom, and which had 


been confirmed by others botli of a prior. and ſabſt quent date, 


ought not to be controverted, nor the exiſtence of the cùſtom 


litigated any further before a jury. 2. That fuch a decree, binds 
all perſons under the ſame deſcription with the original defend- 


aats. 3. That it is only in the caſe of a direct breach that ſuch 


method of proceeding is by a ſupplemental bill. 


a decree can be revived by tire facias ; and if it be evaded, the 
. | Cafe of tht Man- 
eheftur Milli, in the Duchy Court, Doug. 211. in not. 


N an application to revive by /cire faciar a decree of 5 Fac. 1. 


ww... a ta . 
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(8) What ſhall be againſt the Law of Reaſon, 2? 


A CUSTOM, “ That whey, a tenant took a farm (in which 

721 „ there was any open ficld land more or leſs) for an uncer- 

tt tain term, it was confidered as a holding from three years to 

three years,” ſeems bad, as being highly unreaſonable ; being 

ſo general that one rood of arable. land in the common field may Yide Wig. 
determine the tenure of a hundred acres of paſture in ſeveralty, B. n v. 


n 17. — 295. 
(H) What ſhall be good Cuſtoms. wren 


N 


tA CUSTOM that the court leet of an hundred may elect 
| to be conſtable thereof, one who is refiant within a pri- 
2 leet which is within the hundred, is good. Rex v. Genge, 
wp. 1 pans | ? 
K 3 that notice ſhall be given to the owner of the 
tithes of the ſetting them out, is reaſonable; as promotive cf 
juſtice and a prevention of ſraud. Butler v. Heathby, 3 Burr. 189. 
3- A cuſtom, that half a year's rent becomes due on the day cn 
which the tenant enters upon the premiſes, is good. Bruck/ey v. 
Taylor, 2 Term Rep. B. R 600. 
4. In Dee v. Snowden, it is ſaid by the court of C. B., that if 
there be a taking by a written agreement for ſeven years, from 
old Lady-day (5th April), the cuſtom of molt countries would 
ent corn, without any ſpecial words 
inſerted in the agreement for that purpoſe. 2 BlackR. Rep. 1225. 
5. A cuſtom that tenants, whether by parol ar deed, ſhall have 


entitle the leſſce to enter upon the arable land at Candlemas + 
(24 Feb.) to prepare for the 7 


their way- going crop, i. e. * all the corn growing upon the ſaid 


< lands, which hath, before the expiration of their term, been 
«'ſyuwn by ſuch tenant upon any part of ſuch lands, nat exreeding 
« a reaſonable quantity thereof in proportion to the reſidue of ſuch 


lands, according to the courſe” and uſage of huſbandry in the 


« ſame pariſh; and which hath been left ſtanding, Wc. upon ſuch 
« lands at the expiration of the term,” is good. Wiggleſworth | 
v. Daliſon et al., Dougl; 190." ee 76. 740 enge 

6. The power of impreſſing ſeamen, ſea- faring men, and per- 
ſons whoſe occupations and callings are to work in veſſels and 
boats upon xivers, is founded upon immemorial uſage; and there 
may be a legal right of exemption of particalar perſons upon the 
ſame foundation. Rex vn Tubbs, Coup. 5 1 2. 


7. A cuſtom, that the inhabitants of an hundred ſhall be en 
empted from ſerving on juries, is not taken zwa by 74 ſtatutes Yide Va. 
relative to jurics, they being un the afkrmative. 2 v. Pugh, — = 

1. | d Nr KNA 


| 2 1 ' ” 
it XN 139 MPI 3 1 W nn 


„ 
(1) Agalaft the Latw of the Land; 


\ | 4K eben for ber bores finder ber ee 
lands without the affent of her huſband, is bad; as contrary 
| to law and the policy of nations. Stephens v. Tyrrell, 2 Will. 1. 
2..A cuſtom that every pound of butter ſold in a particular 
market town {hall weigh eighteen ounces, is bad; being con- 
_ trary to the ſtatutes Aang that there ſhall be only one ſtandard 
of weights and meaſures throughout the kingdom. Noble v. 
Durell, 3 Term Red. B. R. 271. 
| Pidealfo 3. A cuſtom to take a profit in alieno ſola is bad, ſuch a right 
— being only claimable by * . v. Marlowe, 
e Term Rep. B. R. 117. 
there from a MS, of L. C. J. King. 


But there ma Oe . a aright of way 
in ak e Mongo, C. J. B. 


5 We 3 more HT aalen vide Tithe, Mill, Harte, 


; 5 1 N | 
it 1 ID 4 N , 
— al SONG. 


Mer 29g. WY An Adlon \ brought there by the Cultom. 


1. 1 Prohibition was granted to the conſiſtory court of London, 
in a cauſe of defamation for calling the plaintiff whore 
as Londen; an ror wh — the cuſtom, and that the words were 

ij ſpoken there-being d. Theyer v. Eaftwick, 4 Burr. 2032. 
Hu- 25 An action by a feme ſole trader in London can only 
zur. Sheer be brought in Londa.“ But the cuſtom may be pleaded in a 


SN ſuperior court by way of defence. dave v. Philips, 4 Burr. 


8. P. 1784. 
3. An aQion brought againſt a * covert and her huſband in 
BE. fre s court in London, on the cuſtom, 1255 the 
that ſhe was a ſole trader, being removed into C 
| Bl a procedeng Pape v. bre. a Bll 1069 


5 nn OY Cuſtom as to the Wife's Part, 
. 


oa Freeman' s widow, notwithſtanding ſhe lays claim to ſome» + 
thing under the will of her huſband, will not be bound to 
ako ET. to take * or cultom, till the has ſeen 

into 


K e | 


PF 
wa. U . 0—n—_ a.. 


r 
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Cuſtoms ok. London. 3 
into the value of her huſband's effects. But there are caſes where 


- ſhe ſhall be concluded by acts done by her, and o__ acquieſcence 5 


as where ſhe has lived a year, or a year and an half after her huf- 


band, and dies, and her executor files a bill for her cuſtomary ſhare, 


it has been diſmiſſed. Per Hardwicke, C. arguends iti er 

ur. v. Afoley, 3 Atk. 616. Tomkyns v. Ladbroke, 2 Jg. 593. S. P. 
fey v. Deſboverie,' 3 P. V. 315. | 

2. If a wife be divorced a menſd et thoro for adultery, ſhe for- 

feits her right to her moiety and widow's chamber, though en- 

titled cre by the cuſtom of London. Pettifer v. Famer, in Scac. 

Bunb. 16. | 
3 A woman married a freeman of Lenden who had a ſon 

2 


er marriage who died ſoon afterwards. The freeman 
deviſed his perſonal eſtate in truſt for his wife for her life, and 


alter her deceaſe to his ſiſter and her children. Lord Hardwicke, C. 


held that the wife was entitled to a moiety of the eſtate by the 


cuſtom, and that it was not a caſe within 11 Geo. 1. c. 18. 


Danſen v. Hawes, Amb. 276. 


(B. 6) Bar. What is a Bar of the Children's Part, Linu 


or otherwiſe ; and what ſhall be ſaid an Advances 
ment. e e 


1. A FATHER having five children, three of whom were cf 
2 age and two infants, enters into an agreement with them, 


that he would come to London and take up his freedom, provided 
they would releaſe what they, might be entitled to in reſpe& to 
1 father's perſonal eſtate, by virtue of the cuſtom of Londen. 
Upon a bill brought by one of the daughters (who was of age at 
the time of the agreement) and her huſband for her cuſtomary 


| Thare, the father having taken up his freedom: Lord Chancellor 


Hardwicke held this agreement, under all the circumſtances, not 
to be binding, and decreed accordingly. Morris et us, v. Bur- 
roughs et al. 1 Att. 399. 2 All. 628. „ -  ed 


2. Where a freeman makes a will, a child muſt ele& to take Yide this 
either by the cuſtom or by the will in 24 for no body ſhall take 


by the will, and at the ſame time do any thing which may deſtroy 
it. Pugh v. Smith, 2 Ait. 775 Morris et ux. v. Burrougbi et al. 


1 Ath. 404. 2 All. 629. Harvey v. Deſtouverie, T. g G. 2. Ca, 
Temp. Talb. 130. 14 . 24d 


3. But if he deviſes no more than his teſtamentary part, his 


. < ” 


children ſhall have both their legacies and their cuſtomary fl 
es v. Philips, Bunb. 19. uſto ) 


4. Where a freeman takes upon him to diſpoſe of his whole a 4 2 4 
_eſtate by will, and ſome of his, children elect to abide by tobe 


6 


head, 7 Vin. 
Abr. 4218. 


B. 9. l. 8. 


cuſtom, and others to take by the will, the orphanage, ſhares bf.. .. 


ſuch as elect to take by the will, ſhall not accrue to the prphana 


party but ſhall be ſubjeQ to te are ofthe ae wil, 


A 


10 245 2 


<< 
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= Cuſtoms of London. 
9 S Cor. Lord Hardticie, C. 2. Ath. 
027. | | 


5. If a man makes an executor. in truſt, and deviſes bis per- : 


ſonal eſtate among his ſeven children, and four are advanced 
kim in his lifetime, and one dies before the teſtator ; the chi 
dren-advanced ſhall have their ſhares of this ſeventh part without 


bringing what they had received into hotchpot. - Cooper v. Scott, 


3 FP. V. 119. A | * x 
5. An advancement to bar the child of its orphanage ſhars 

- muſt be by way of portion in marriage, or to ſet it up in the 
world, and not mere emoluments, as wedding clothes, alimony 

or preſents of imall ſums of money at different times, where the 
father is a man of ſubſtance, Elliot v. Collier. Per Hardwicke, C. 


* 527. 1 VJ 16. 8. C. Hum et ur. v. Edwards et al. 


1 Some years after the marriage of the ſon of a freeman of 


London, the parents on both ſides met and agreed to advance 
2001, a: piece, to lie by till they could purchaſe for him a com- 


miſſion in the army, The court thinking this to be intended as a 
marriage portion, conſidered it as an advancement, and a bar to 
the orphanage ſhare. Hearn v. Barber, 3 Ath. 213. * 
8. If a father maintains his daughter aſter her huſband's death, 

his executor ſhall be conſidered as a creditor for the value of that 
maintenance, which ſhall be deducted out of the daughter's cuſ- 
tomary ſhare. Elliot v. Collier, 3 Ath, 526. 1 Ve. 15. 1Will. 


168. 4 
9 If huſband and wife, ſhe being under age, covenant before 


marriage, in conſideration of her portion, to releaſe her or- 
3 ſhare; if the father dies in the huſband's life, he is 


rred of any cuſtomary ſhare in right of his wife; but if the 
huſband is dead, the articles would not bind the wife, and the 
would by ſurviyorſhip be entitled to the cuſtomary ſhare, as a 

choſe in action not recovered by the huſband, | Metcalfe v. Ives, 

1 Ard. 63. But if the daughter had been of age it would have 

- been good, Lockyer v. Fouts 2 Str. 947. N 
180. And this covenant of the huſband's ſhall be conſidered in 
equity as an atual releaſe, and ſo an extinguiſhment of the wife's 

- Tight to the orphanage part, leaving the father's eſtate as if never 
charged with it; which part therefore muſt be conſidered as part 

of his general perſonal eſtate, and is not to go wholly to his ex- 
ecutors as part of the dead man's ſhare, 1 Atk. 64. Fd it 
„ade aſe 11. If one child be advanced in the lifetime of the father, 


of an only though not fully equal to the cuſtomary ſhare, yet if the certainty 


pl. 13- fo. ; areuendo. of v. Collier, 3 Atk. 526, 1 J. 16. S. C. Fatole- 
2 — ner y, Watts, 1 Ath. 406. PN rr 


Fawkener v. Watts, x Ark, 46. it is ſaid. that the tufiom is the talyd with regard to an only child 
aw v. Watts, 7 To fie being fly advent, I n aſe 1d . 


Forteſcur, M. R. 3 Ai. 450. Hender v. Reiſe, 3 P. V, 


Rr 
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ebay mherp children are advanced in the father's lferime they agi be taken to V. feu adranced, a 


e N . 


12. Parol evidence of a father's declaration chat 3 child — 
been fully advanced, will not be allowed to debar a child of its 
orphanage ſhare: but proofs of declarations by the huſband, as 
to the advancement in marriage with his wife, who was the 
daughter of a freeman, will be admitted: Proofs wa of the de». 
clarations of the wife made during the 2 "TIT 
may be read againſt the ſecond. — 2 10 

1 Ath. 406,” 


(. 8) Of bringing into Hotch-pot 


IP ON his marriage with one of the daughters of B., ad 
an eſtate in land ſettled on him, and ſigned a note to his 
wife's father to this effe& : Received, . 7781. 15 f. being fo 
much more money advanced for'my wife's fortune; and by his 
anſwer confeſſed chat 638/:, the purchaſe money of the eſtate ſo 
ſettled, was included in the 978/. 157. Lord Hardwick, C. 
held clearly that tranſaction was to be conſidered as money ad- 
vanced by the father, and muſt be brought into botchpot. Mere 
ris et ux. v. Burroughs et al. 1 Ath. 403. 
2. Where money is expreſſed to be advanced in part of a thr 


tune, though of ſmall amount, it is an advancement and muſt - 


be brought into hotchpot. Otherwiſe of petty. ſums given at 


73- 


FO wen 
— 


different * by a father to his child, and not ſaid to de as a ue, i 


portion. - (8. 


3. A 9 — 4 of Londen having left one of his ſons a legacy of 
200/,, gave him 1001. two years after the will was made upon 
his application, and took a receipt for ſo much in part of a legacy 
intended him by the will; and a ſhort. time after gave him the 


other 100/., and took a receipt in full of what was intended him 


by the will. The teſtator died without altering his will. Lord 
Hardwicke held that this 2001. mult be confidered as an advance- 
ment and brought into hotehpot; for it would be à fraud upon 


the cuſtom if it were otherwiſe, as being an indirect method, by 
which a freeman might leſſen his cuſtomary ſhare in favour of one 


child to the detriment of the reſt. '' Car v. Car, 2 Atl. 277. 


4. , on his ſon's marriage, ſettled 3000 ö, old and nec 
annuities, on himſclf for life, then on his wite for life, remainder 


to his ſon for life, with remainder to his, i. e. the fon' 'S, intended 


wife for life, with remainder to the ifſue of the marriage. Lord 


Hardwicke, C. decreed, that not only ſo much as his eſtate for 
life is valued at, but the whole 50064 muſt be brought 3 into 
hotchpot before the ſon can be admitted to a ſhare of W.'s pore 
ſonal eſtate, he dying inteſtate.” Since all the limitations in a 


ſettlement to the wife and children of the ſon, muſt be conſidered 
as part of the advancement to him, atid the intent of the ſtatute 


make all . W, Al. 8 
N x Weyland, 2 0 


6) fl. S. 


EF Ciiſving of Zonen 
| 22 5. Where the father died inteſtate, Lord Hardwicke, C. held 
< a ſon need not bring the part of the orphanage ſhare he re- 


ctived in his father's lifetime into hotchpot, to eütitle him to his 


ſhare in the teſtamentaty part under the ſtatute 'of diftr:butions. 
Hearn v. Berber, 3 Atk. 214. 
6. There is no Eaſe where, e UT 
widow, the advancement given to the former has been brought 
Vide this into hotchpot to entitle her to the cuſtomary Thare. The cuſtom 
ITY” holds only amongſt children, N v. T. e Amb. 189. Ke 
5 * Lord EIT, C. 
215. We” 


— br 9) As to the 3 = or Dead Man's 


ne whereof he may diſpoſe as he pleaſes. 


HE father, . his will aud divided 

his eſtate according to the cuſtom, and the dead man's 

+ be divided among his wife and children equally; afterwards, 

; us his lifetime, be. Ives one of his daughters i in marriage, and 
gives her 1000/,, w in the marriage articles, was called her 
rtion or proviſion. This the Chancellor declared to be a ſatis- 
faction for her orphanage ſhare, but not as to her ſhare in the 


dead man's part, becauſe it was uncertain at the time the will was 


made to what ſum it would amount. Barnbam v. Philips, cited 
See the caſe Per Hardwicke, C. as decided by him in 1741. 2 Ath, 523- 


ene by wie ts of Parham. Php, 2 Atk. 215. See tat. 11 Geo, 1. th w 


* dr e l Sectaied,thet bathought ir folb gad a- 


fomnble that the orphanage ſhare of a child Hake died after che 
Father, ſhould defray the funeral expences of that child and not 


the legatory part. v. Elling, 3 Ait. 678. 


3. A freeman cannot deviſe Abbe, the 7 9 . part or the 


. of the benefit of ſurvivorſhip among orphansz nor 
can an orphan deviſe his orphanage part, nor the part which ac- 
erued by ſurvivorſhip. Harvey v. oper 7. 45 Geo. 2. 

0 Temp. Talb, 1 Fc 0 5 


. y # 


— (B. 10% Orphan 8 to what; ; nad N ; not- 
| n any r done in Fraud of the 


1. II. a father will oblige a ſon, 1 for the ſake of i thai 
41 > nance, and not for advancement in marriage. or tte 
releaſe his right to the orphanage ſhare, ſuch releaſe is abſolutely 
void as a fraud. upon the cu om. er Hard uwic le, C. Thus 
where 2 freeman, of London, taking advantage of his ſon's s ne- 
ceſſities to v which. he was reduced b). -his unkind uſage 
0 an any 
0 ou W 


for ſecuring 


upon him; in conhderation of 2 bon 
nuity 


ere 


rr 


— „ 
b ply of 500, to releaſe his ſhate of the orphanage part; and 
1 


r upon another ſon to execute a fimilar releaſe 
upon a like conſideration, but there was no ptoof of the latter's 
being forced into it, and the father had — to this laſt ſums 
Y to the amount of 300 /. or 400/. is his lifetime. His Lordſhip 
held both releaſes void. Heron v. Heron, 2 Atk. 160. — 
2. A freeman of London aſſigued over leaſehold houſes to truſ- 2 
tees for particular purpoſes, reſerving an eſtate to himſelf for his "I 
life; and the truſt was not to commence till after his deceaſe. Lord N this 
Chancellor Hardwicke held this to be a fraud upon the cuſtom, and Pad, Vis. 
| - decreed the deed of aſſignment to be cancelled. Smith y. Fellows, |, 2 5 
; 2 Atk. 62. By the Maſter of the Rolls, B. 277. Per Canc. 
Coomes v. Elling et ur. 3 Ath. 679. S. P. 
3. So where a freeman, ten years before his death, 
a leaſehold eſtate in the joint names of himſelf and his wife, it 
held a fraud upon the cuſtom per Lord Hardwicke, C.; Ma pers 
not being able to acquire any property diſtin& 1 5 — 
yy TOs he might have diſpoſed of the whote. Coomes 
ing: 3 676. 
4. A freeman of London aged ſeventy- two, and duri za fit of 
the gout did, on the ſame day that he executed his will, deed | 
aſſign part of his perſonal eſtate in truſt to the ſeparate uſe of his | | 
daughter, and died i in two days after. This was decreed by Lord 
Hardwicke, C. to Ys a teſtamentary diſpoſition in fraud of the 
cuſtom : for though a freeman may, even upon his death-bed, give | 
away. any part of his perſonal eſtate F he reſerves no power over it, | 
a yet there ought to be the „wiess, evidence of enjoyment by virtue 
4 of ſuch gift. But here, if the father had lived, the daughter would | 
2 not have been entitled to receive the intereſt of this money im- | 
t mediately, for it was a mere voluntary aſfignment of an eq 
1 5 paſſed no legal eſtate. Tombyns v. Ladbroke, 2 Ve. 591. 


__ 
8 00 What Debt or Goods may be attached by the 2 
k Cuſtom. 


A SUM of money ey directed to be paid by A. to B. by the 
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maſter's allocatur, cannot be attached in A. s hands by 
proceſs out of the ſheriff's court in an action againſt B. Cappel 


1 vi. Smith, 4 Term Rep. B. R. 312. 

8 2. Neither can . awarded under an arbitration, by virtue 

of an order of nf prive which had been — a rule of court. 
Gels 1 Wares: 7 K* 1b. natis ” 
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| Forei Avcachailery: Who ſhall have and 
is) * againſt whom. J 


19.3 v. Tas the point, Whether een -h were 
within the cuſtom of foreign attachment ? or (if they were) 
Mhsther the cuſtom, for that purpoſe, „ 


ys 
-— 


76 Tuſtoms of London. 
beſore the court of C. B.; but they delivered * 0 ion upon 
it, the caſe being decided 1550 another N. 2 wht * 


„ * : 


— (k. 50 Foreign Auschment. Pleadings i in rei | 


t, . 14 an action upon ſeyeral bene the deſendant pleaded a 

foreign attachment, and laid the cuſtom to be that the plain- 

d ſhall — his debt ; but in ſetting out the caſe upon the at- 

ab.” . tachment pleaded, he did not ſhew any oath: Upon general 

bead, Vin. demurrer e court of B. R. held this a fatal exception. Hatton 
2 v. Temonger, 1 Stra. 641. cites Lat. 208. Cro. Elia. 71g. 

TEES. abſolutely neceflary to ſhew that there has been a ſummons of the 

5 and a return of vibil, and an information to the court 


þ the money's being in the hands of the garniſhee ; ſo now | 


at the modern practice is to permit them to be given in evi - 


dence; theſe things muſt appear upon the minute-book of the 
court. But it is n6t neceſſary that the record ſhould be actually 


made vp, provided nothing material be omitted upon the minutes. 
In C. B B. Fiber v. Lane, is 3-07-41 OR 9 


—2 9 What Perſons ſhall be within the Cultem 1 


London i in Wee 


BY Wage uſage the/ citizens of Does ad al theiy 


goods, ſhall be-free- from all toll, paſſage and laſtage, and 


other cuſtoms throughout the whole kingdom of England, and the 


ports of the lord the king, except only his due and ancient cuſtom 


and prizes of wines. But to entitle a perſon to theſe privileges, 
he muſt be a freeman and inhabitant of London, For a cuſtom 
de againit law, as it would enable the corporation of London to 
fell the privileges of every other corporation. The Mayor and 


Bargeſſes of Lynn Regis v. the Mayer, Co. , London, B. R. in ' 
Error, 4 Term Rep. N. 130. Same caſe in C. g. H. Blackfl | 


Ry. 206. TED Vide alſo Hargr. Low err 0 5 8 # 71672 


re. , , ß SO IST VN TIS 5 » oo A 
enn r, 0 Cuſtoms of Things. 


15 


4 
75 


5 "HR covert being a ſole trader according to the cuſtom 


of London, her huſband becomes bankrupt, and after- 


It bed qyuards ſhe becomes bankrupt,” The aſſignees of the huſband can- 


* 828 not take her ſeparate effects, but they belong to her aſſignees; for 


fole mer. the queſtion being between” his creditors and her creditors, the huſ- 


chanc is li-- band, and by conſequence his aſſignees, can 85 inter meddle ſo as 


32 to prejudice the creditors of the \ wiſe. Lavie 


al. Lak 94 
bankrupt. 1 1 t. 1 Black. Rube! 8. C. 


2 


2. As in the caſe of foreign attachments, when pleaded, it is 
t 


that all freemen, whether reſident or not, ſhould N it, would 


223 5. 84. K 
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Cuftoms of London: 


2. A feme covert ſole trader entered into à bond, in which tbe 
was deſcribed as . millener, citizen, and ſole trader,” and executed 
a "warrant of attorney to enter up judgment upon it, "which 


was done accordingly, the judgment ſetting forth the cu 


tom, and that the money was advanced to defendant- touching 
her craft. On a motion to ſet aſide this judgment made by her 
aſſignees, to which the-huſband himſelf appeared and gave his 


conſent, it was ſet _ as entered up without authority. Read 


v. Frances Fewſon, H. 13 6.2. B. K. eited i in Caudell v. Shaw, 
4 Term Rep. B. R. 362 

Per Manefetd, 15. No inſtance has been ſhewn where 

eme covert ſole trader. can execute a bond; ſhe is liable to 


| Gmple contract debts, but cannot give a bond if the could, ſhe 


might bind her _ if the had real rs which no cuſtom can 


warrant. 

'4. A ſeme coyert 8 * without. her huſband, as a ſole 
trader, by the cuſtom of London, in the ſuperior courts at Ve * 
minſter.” Caudelt v. Shaw, 4 Term Kep. . R. 361. 


0 Cuſtoms of London. } 


2 8 the — of a if one perſon has a houſe which 
has ancient lights fronting oppoſite to or over an adjoining 


houſe or ancient foundation of an houſe, the owner of. the latter 


houſe or ancient foundation of an houſe may exalt his houſe, or 


rebuild upon ſuch ancient foundation any new houſe to any 


height that he ſhall pleaſe, againſt and oppoſite to the ſaid ancient 
Lghts of the former, and thereby obſcure them. Plummer v. 
Bentham, 1 Burr. 248. © 


2. But this cuſtom'is confined to meſſuages or houſes, and does 
not extend to other erec lions or buildings. 16. 


The cuſtom that the porterage from any veſſel on the river 


Thames, and meterage of corn, roots, &'c. imported or expotted, 


belongs to the city upwards from Staines Bridge to London Bridge 


| ang. d downwards as far as Yendall in Kent, is good. Fazakerley v. 


ire, Str. 462. and Robinſon v. Webb, and Ludlam v. Bradley, 


cited ib. 469. 


It is a good cuſtom in London for people admitted to their free- 


London. 


| N74; A; Asto the manner of certifying 8 of the city of 


London, vide Plummer v. Bentham, 1 Burr. 248. 
The court of B. R. takes notice of ſuch cuſtoms of I oridon as 


Secus 


dom to take 285 oath of a freeman upon the New Teſtament. * | 
v. Boſworth, 2 Str. 1112. 3 


(P) Triable, how; 400 Pleadings of the Cuſtom of 7Vineraqh. 


appear to have been once certified by the recorder. Blacquicre 
& al: v. Hawkins, Doug. 378. - 


78 Cuzams at Lonpon, 


Secur if they have not been. ſo returned. v. 1 
187. Pre Ch H. 12 G. 2. ih Per 2 1 2 
1187. 3 Ait. 44. 2. of, tit. e Theyer el 
5 wich, 9 her 8 b 
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Yin 249. | 0 Di againſt the p tet how to the 
5 given. In what Caſes they ſhall be joint. (In 


+ reſpe& of ſeveral Matters contained in the De- 


_ claration againſt the ſame Defendant.) 


2 1. (CASE for a malicious proſecution of an indictment of felony, 
— — whereof the plaintiff was acquitted, was brought crept = 
al. Tun. Profecutor and the juſtice who committed, and the 1 

58. 2. = 200 l. damages againſt the proſecutor, and 20 J. againſt juſtice; 
910. before and King, C. J. directed a verdict to be taken dead. NN 
8 v. Santelee, at Ni. Pri. Hil. 4 G. 1. Str. 79. =" I? ' . 
wide alſo * Ni. Pri. 15. 


Lord Ken- 2. Treſpaſs inſt two, and judgraent | b default wad ſex 
88 damages; 20 A to one, and 1 d. as to — other and pn 
dank; till further motion on the authority of Heydon's caſe, 11 Co. 5. 
e that the damages cannot be ſevered where the treſpaſs is 72 

1 
« 2 275 7 76 5 —.— cg 8 N Pe? e 


8. P. d 3. 12 treſ foals again ſix PT OY three ſuffered radmrne 
t bee to go by default, and the other three pleaded non cul. The yenire 
Hil. 18 C. 2. went am ad triandum guam ad inguirendum ; and on evidence i it 
Str. 1222. appeared that the treſpaſs was done after the action was brought, 
— e it being a general memorandum. Whereupon the Chief altice 


Ebbe 2 directed the jury to acquit the three defendants, but ſuffered tho 


the trial, plaintiff to go on and aſſeſs his damages as to the others. Jonet 
Brow: . Harri & al. Hil. Ot. Str. 118. 
"Bui. 507. and wide Bull, Nis Pri 20, 


treſpaſs againſt three defendants for taking goods and 
"its onment, one of the defendants let judgment go by de- 
fault, aa" Me: of the defendants demurred, and the third pleaded 


LEW | * on to alſcſs damages e Boy” 


— 
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plaintiff executed three writs o 
damages againſt one defendant, and 5 J. againſt each of the others. 
A motion was made to arreſt the judgment pending a rule, for 
which the plaintiff moved, that his own writs of inquiry n. 


yingent damages as to the ſecond, and fax trial as to the third, 
who was acquitted ; but then the queſtion came as to the other 


two, whether the jury could ſeyer the damages. Lee, C. J. was 


of opinion, that as they had not pleaded jointly, the damages might 
be { nat] So the jury gave 15. damages as to him who had 
ſuffered judgment, and 100. as to the other. Chapman v. Houſe 
and others, Trin. 13 G. 2. Str; 1139. 8 
5. Treſpaſs againſt three defendants; two pleaded, and the 


third let judgment go by default. The jury on trial of the iſſue 


nd for plaintiff, damages gs 7, and upon a writ of .inquiry 
againſt the other 4 . the jury aſſeſſed 27. damages, 1 5. 


judgment was entered that the plaintiff do recover againſt two 
defendants 35 s., and againſt the other 2s. Afterwards it was 


moved that the 25. damages might be track out, and that da- 
mages might be entered againſt all three jointly for 355. Upon 


ſhewing cauſe the court ſaid, plaintiff might take judgment de me- 
lieribus damnis where ſeveral damages are given, or enter a remit- 
titur, but taking damages for the whole makes the judgment bad 
in point of law, and it cannot be amended, for it is not a miſpri- 


ſion of the clerk, but founded upon the verdict. Sabin v. Long, 


Mich. 17 G. 2. 1 Will. zo. 


6. Treſpaſs vi et urmit was brought 55 G. inſt H. and W. 
for an aſſault and battery, and upon a plea of non cul. and iſſue 


Joined, the jury found for the plaintiff and aſſeſſed damages againſt 


H. (befides coſts and charges) to 405., and for coſts and charges 
-403., and they aſſeſſed damages againſt V. to 15. only, and the 
judgment was, that the plaintiff recover againſt H. the damages 
'aforeſaid to 41., and alfo 23 J. for his coſts de increments, in all 
271., and that he do recover againſt V. the damages aforeſaid to 
1 F., and alfo 15; for his coſts, in all 2s: And upon error brought, 
the court, after a cur, advi/, held, that as the treſpaſs was jointly 
charged upon both defendants, and the verdict had found them 


the caſe called for an opinion upon thoſe caſes where the defend - 
ants are charged jointly and ſeverally, or where the defendants 


_ "plead ſeverally, or where the defendants are found guilty of ſeveral 
parts of the ſame treſpaſs, or at a different time, or where a joint 


action is brought for two ſeveral treſpaſſes, and the damages being 


found ſeverally as being ſeverally guilty. But here the count was 
of a joint treſpaſs, and the jury found the defendants guilty of a 


joint treſpaſs, and yet ſevered the damages, which in ſuch a caſe 
they could not do. The judgment was reverſed. Hill and ano 
ther v. Goodchild, Trin. 11 G. 3. Burr. 2790. 


7. Treſpaſs for aſſault, battery, and falſe impriſonment, againſt 
three defendants, who ſuffered pong to go by default. The 
inquiry, and the jury gave 207. 


"both jointly guilty, the jury could not afterwards aſſeſs ſeveral _ 
damages. And Lord\Mangfeld, C. J. ſaid, that they did not think 


* 


” A >. 7 9 err * . ® 
89 Damages. 
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det afide and another iffued. Lord Kenyat C. J. (aid, that if the 
plaintiff had entered up final judgment for the ſeveral damages on 
theſe interlocutory judgments, it would have been erroneous, but 


that he had diſcovered his miſtake in time, and upon payment of 


coſts he might ſet aſide his own proceedings. But there was no 


a cund to arreſt the judgment. itchelt v. Millbank and other s, 
* Hil 35 G. $6 16 Term Kd. l. Riggs 


N 34 * 4 | , 7 $364.47 , 1 CT IL 
1 253 ) How to be given. (In what Cafes they may 


8 be joint.) 


8 c. Rep. . THERT were two tenants to à writ of dower, E. and K. 
1 tze gemandant had judgment to recover her dower, 2 
_— 158 J. for damages and coſts. They both bring error and aſſign 
| errors,-and-then E. dies, and there is judgment to abate the writ 
of E. After which K. and R. the heir of E. bring a new writ of 
error, and the judgment is affirmed in tote, and a writ of feifin 
awarded for the. dower againſt both, and execution for the da- 
mages and coſts againſt K. only, and alſo for the value from the 
time of the judgment according to the former computation, 
Thbeſe tranſactions were in Ireland, from whence a writ of error 
damages during the joint lives of E. and K., they muſt be conſi- 
dered as joint treſpaſſers, and then the heir is not chargeable, but 
the whole damages may be levied on the ſurvivor. But for the 


time the heir was in poſſe ſſion, he was equally a treſpaſſer with K., 
and as ſuch was equally liable to make ſatis faction. Beſides, he 
could not maintain the writ of error without entering into a 


recognizance, and thereby ſubjected himſelf as much as the other 
bad done. Kent v. Kent, Ea. 7 G. 1. Str. 1911. 

Lord Man- 2. Iu aſſumpſit againſt executors, the declaration contained ſe- 
, beld, in = veral counts, ſome upon promiſes made by the teſtator, others 
—— upon promiſes: by the defendants themſelves. To the firſt ſet of 
bat he ex- counts plene adm. was pleaded, and non aſſump. to the reſt, and a 
Dante net general verdict was entered for the plaintiff. Upon a motion to 
ever ſo in- arreſt the judgment, on the ground that the verdi was general 
coovenient and the counts inconſiſtent, it was ſaid per Buller, J. that there 
and i= "was this diſtinction, if there was only evidence at the trial upon 
rele ſhouts ſuch of the counts as were good and conſiſtent, a general verdict 
have been might be altered from the notes of the judge, and entered only on 


«-blided thoſe counts ; but if there was any evidence that applied to the 


where there bad or inconſiſtent counts, then the poſiea could not be amended, 


ee ſeveral and conſequently the judgment muſt be ſet aſide. Fddowes and 


counts, and another v. Hopkins and another, Eaft. 20 G. 3. Dougl. 336. 


entire da- 


mages, and one count is bad and the others not, this ſhould be fatal ; upon the fictitious reaſoning thet 


the jury has aſſeſſed damages on all, although they in truth never thought of the different counts, but 
the verdict was ſo taken from the inadvertence of counſel in the kypry of nifi prius. And what 
makes this ru'e more abſurd is, that it does not hold in caſe of criminal proſecutiops ; for when there 
3s a general verdict of guilty on an indiQment conſiſting of ſeveral counts, if any one of them js go, 
that is held (uffcicnt. ( Regius v. Ingtam, Hil, 10 Ann. 1 Saik. 334.) But u civil caſes the 
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was brought in the K. By here, and it was held, that as to the 
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Damages. | 


by the judge's notes. .- Grant v. AMiſe, Trin. 2 
amendment cannot be after Judgment. Ib. 737. 


3. The plaintiffs in their original writ deſcribed themſelves as 
aſſignees of L., and alſo as aſſignees of E., there being no joint 
com miſſion againſt the two, and declared for goods fold and deli- 
vered by both the bankrupts, and alſo for goods ſold and delivered 
by each of the bankrupts, and for money had and received by the 
defendant to the uſe of each of the bankrupts, and alſo for money 
had and received to the uſe of the aſſignees on ſeparate counts. 
1 verdict was found for the plaintiffs-not in a groſs ſum, but the 
damages were aſſeſſed and apportioned to the demands proved on 
the ſeveral counts reſpectively. Upon a motion in arreſt of judg- 
ment the court were * of opinion, that the different rights 
could not be joined in the ſame action; but that the plaintiffs, the * 
damages being ſeverally aſſeſſed, might enter up their judgment 
on thoſe counts for the joint debts due to both the bankrupts; they 
being entitled to recover as much as the bankrupts themſelyes 


11 
„by allowing verdiQs in f caſes to be - 
10. 4. Doug. 722. But it that the 


might jointly have recovered. Hancock and others, Aſſignees, N. 


V. Haywed, Mich. 30 G. 3. 3 Term Rep. B. R. 433. 


And by whom the Damage ſhall be taxed, by the 


Jury or Court. 


Moriod for a writ of inquiry to be awarded for aſſeſſing 
271 treble damages given by 43 Eliz. c. 2. It appeared that the 
action was brought on account of ſomething done by the defend- 
ant as overſeer of the poor by virtue of his office; that there was 
a verdict. for the defendant; that the jury aſſeſſed only ſingle da- 
mages; that there was no ſuggeſtion upon the poſica ; and that the 
Maſter had refuſed to allow any more than fingle coſts. Per cur. 
Alt has been ſaid, that as ſingle coſts have been taxed; the preſent - 
application is too late ; but we are. of opinion, that as the taxing _ 
of ſingle coſts was not at the defire of the defendant, the court is 
not precluded by the act of the Maſter, who refuſed to allow 
more coſts, from awarding a writ of inquiry. As a ground for 
_ awarding a writ of inquiry, it is neceſſary to enter a ſuggeſtion on 
the pgſtea, that the defendant was overſcer of the poor, and that 
the action was brought againſt him for ſomething done by virtue 
of his office. Bennet v. Hart, Eaft; 28 G. 2. Scher, 214. 


Sa, Law of CA 115. % Elie, 


(H. 3) Damages recovered, or taxed.' To what Time. ar, . 


IX dower unde nil babe, it was held by the court, that be 
eee EE nas dos af bs: 
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|  (H) Damages double {or treble, In what Caſe, Wenz 
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* as new injuries and. wropgs are repeated z and thereſote damages ſhall be aſſeſſed only up to the time of 


a writ of error Yettrha 


- 


--- +1...» huſband's death. to the time of awarding the writ of inquiry, 
and not to the day of taking the inquiſition. Penrice v. Fen- 


ot 


ce, Trin. 18 & 19 G.2. Barnes, 234. SEP |; 

Lord Man- 2. A queſtion was made how far intereſt upon a bill of exchange 
20m "aug oupht to be carried down ; the general practice in taking the da- 
* commencement of the action; but the court, aſter taking time to 


binfon v. © confider, determined that it ſhould. be carried down' to the time 
ferved, that When the demand was tly liquidated by the verdict, or by 
although it judgment. Nobinſon v. Bland, Mich. 1 G. 3. Burr. 1077. | 
was nomiinn 4 * 

ally an action for d and damages were nominally recovered in it, yet it was really and effectually 
brought for a ſpecific performance of the contract. For where money is made payable by an agreement 


between parties, and a time given for the payment of it, this is a conttact to pay the money at the. 


time given, and to pay intereſt for it from the given day, in caſe of failure of payment at that day. So 
that the action ĩs in effect brought to obtain a ſpecific performance of this contract. For pecuniary da- 
mages upon a contract for payment of money are, from the nature of the thing, a ſpecific pen formance; 
and the relief is defeQive ſo far as all the money is not paid. It is agreeable to the principles of the 
common law that wherever/a duty has incurred pending the writ, for which no ſatisfaction can be had 


by a new ſoit, ſuch. duty. ſhall. be included in the judgment to be given upon the action already depend- 


+ When a new ation may be brought, and a ſatisfaction obtained thereupon, for any duties or de- 
mards which have anſen ſince the commencement of the depending ſuit; that duty or demand ſhall 
not be included in the judgment upon the former action. As in covenant for non-payment of rent, or 
of an annuity payable at different times, you may bring a new action rotes guoties as often as the re- 
ſpeQive ſums become due and payable, So in treſpaſs and in tort new actions may be brought as often 


the injury complained of. But wher: 4 man brings an action of aſſumpſit for principal and intereſt 
upon a contract ohliging the def:ndant to pay ſuch principal money, with intereſt from ſuch à time, he 
complains of the non-payment of both; the inte eſt is an accefſary to the principal, and he cannot bring 
hogs Law +» wings intereſt grown due between the commencement of the ſuit and the judgment in it. 
urr. 10863 7. ; L993. 1 2 
An action was ht upon a bond given in the Eaſt Indies, where the plaintiff, at the time of 
briagipg the action, refided 3 but the deferidant was then in England ;; the intereſt payable by the con- 
dition of the band was 9 per cent. the uſual intereſt there; aſter verdit and judgment the defendant 
brought error, and the judgment being affirmed, it was determined that intereſt ſhould be paid after 
the rate of 9 per cent. according to the Indian allowance till the aſcertainment of the ſum to be paid by 
the figning the judgment, and from that time till the abfolute payment of the money after ihe rate of 
5 per cent. only upon; the accumulated ſum aſcertained by the judgment, that being the real. damage 
which the-plaintif bad ſuftained by the delay of bis execution and the detention of his debt. 
v. Bellamy, Mich. 1 G,.3. Burr. 1094. 8. C. Blackſt. Rep. 267. Vide peſt. letter (5), pl. 1. 
An action had been brought in B. R. and judgment obtained thereupon. A'writ of error was 
3 — * and bel an and iy judgment. was affirmed. After the affirmance a 
i. fa. was tio B. R. againſt t il, who pleaded payment, and uſed every method of 
whereby they delayed payment until the intereſt of r eh they — 
by the ordinary taxation (© pay, and con they would be gainers by. the delay. It was thete- 
upon moved that the Maſter might allow che intereſt of the maney recovered in dam Per Lord 
Mans fiel — Nou casnot 2 act further than the judgment in the Exchequer-chatnber 2 
t 


not giving of ſntereſt᷑ to that time was the provioce of the court of Exchequer. But che Maſter ſhould 
allow intereſt ft che. time of affirming the judgment by the Exchequer-chamber. Walford v. David- 


ſon, Trin. 7 G, 4, Burr» 2127+ 2 
Motion that, the, Maſer might be directed to include intereſt in the coſts to be tared on non-proffing 
ble in partiament for want of tranſcribing : The was on a promiſſory note 


- Payable three mentha after date, which, in is nature: carried intereſt. Lotd Mansfield, C. J. 


You are breaking into the whole courſe of proceedings, 
the demand is liquidated, and no intereſt can be given after that Oa debts carrying intereſt tha 
Jury ate now directed to give intereſt in damages up to the day on which judgment may be ſigned, 


The motion was. Cumming v. Hanforth, Hil, 14 G. 3. cited per Buller, J. in Frith v. 


1 5285 ” ae 1.7 141 4 2 
—_ LY ftay r ere againſt defendant in a recognizance in bail in error on pay- 
ment © amount of t an ®, taned upon the original jud t. in the cauſe 0 
cofts taxed upen the e of the Mee In the Eee Lade, de Wee of the 
plaintiff it was infiftedz that he was entitled to take intereſt upon the ſum liquidated in-the judgment op 
to the afficmaties; But after the court bad taken time to conſider, Lord Mansfield, C. J. fa ö 

they had 3 and that they did not warrant the doQrine contended for on the 
of the plaintiff, on affirmance of a judgment in erfor, bail are not liable for more than they/have 


7 


mages had been to allow the intereſt no further down than the 
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final judgment is given by te 0 
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3 pay, namely, the debt and coſts D W 

to the motion. Smith and another v. Copeſtake, Mich. 16 G. 3. cited per 

Buller, in Frith v. Leroux, 2 Term Rep. B. R. 58. S. P. Frith v. Leroux, Mich. Wonne 
and wide Entwiſle v. Shepherd and others, 2 Term Rep. B. R. 78. 

Final judgment baving been figned in a cauſe in the court of C. P. at Lancaſter, the defendant 

brought a writ of error in B. R. upon which the judgment below being affirmed, a rule was obtained to 


| fhew cauſe why the Maſter ſhould not compute intereſt on the ſum given by the jury on the writ of 


inquiry from the day of ſigning final judgment below down to the time of the taxation of cots, and 
why the ſame ſhould not be added to the coſts taxed for the plaintiff, Againſt this rule it was infifteds 
that the word damages in the ſtat. 3 H. 7. c. 10. muſt be confidered as ſynonymous to coſts; and the 
caſe of Holroy v. Ebizſon, 10 Mod. 274. (7 Vin. Abr. 289. pl. 57.) was relied on as directly in points 

On the other fide, the ſtat. 3 H. 7. e. 10-(re-enaRted by 19 H. 7. c. ao.) and the eaſe of Bodily and Bel- Bel- 
lamy were relied on. After taking time to confider, the court determined that damage in the ſtat. of 
H. 7. muſt mean ſomething different from coſts, as both words are uſed : that the queſtion was, what 
was to be the rule for aſſeſſing the damages? and that in this caſe the intereſt ought to be the meaſure of 
the damages, the aRion being for s debe, (it was indebitatus afſumpſit) ; but that in a. caſe of another 
Te * might be different. The ruie was therefore made abſolute. Zinck v. Langton, Trio, 

dug. 752. (n. 

But intereſt due . the time of «Mrmance bands on different temat e . 
judgment is affirmed it becomes from that time the debt of the bail: and if an action be brought W 
that judgment, the jury may give damages for the detention of the debt Sei up to 
the time of final judgment. Therefore the bail are liable for the intereſt ſubſequent to the time of 
affirming the judgment. Per Buller, J. in Frith v. Leroux, 2 Term Rep. B. R. 59. 


In an action of debt on a judgment affirmed in error, it is a queſtion for the jury to ſay, der of 7 


not they will give inteceſt on the judgment in the name of damages ? For intereſt may be recovered in an 
action on the judgment if it be not the practice of the court to allow intereſt in the coſts. Whether the 
court in which error is brought can allow intereſt or not depends on the at, 3 H. 7. c. 10. under which, 
it is ſettled, that the party is to pay intereſt an the judgment. Per Buller, J. in Entwifle and others v. 
Shepherd and others, Mich. 28 G. 3. 2 Term Rep. B. R. 78. * 
It is faid by Mr. Douglas (Rep. 753 -), that ſince the lacs of Tinck v. Langton, the court. 
of Exchequer - chamber had, as he had been informed, allowed intereſt in ſeveral caſes, The following 
caſe on this ſubje& has ſince been determined: The action was aſumpfir, and the judgment for the, 
| plaintiff was affirmed in error in the Exchequer-chamber without argument; upon which a motion was 
made for intereſt to be allowed. Aſter conſideration, the opinion of the court was delivered by Eyre, 
C. J. who ſaid, © It had been doubted whether that court power to give intereſt in the ſhape of 
«© damages on the affirmance of judgment, or whether the double cofts given by ſtatute were not in lieu 
« of ſuch damages. But It had been declared by Lord Loughborough, that it was entirely in the diſ- 
« cretion of the court to give damages for delay of execution beſides double coſts z. and there ſeems no 


* difficulty in the queſtion, if the ſeveral. ſtatutes upon the ſubject be attended to, which will be all found , 


perfectly conſiſtent with each other, and to have extended the benefit of 4 H. 7. c. ro. as to damages 
IP many caſes, and as to double coſts to all. So that it will appear that the double coſts are not given. 
« I ie of damages, but as a collateral and further remedy for the ſame miſchief, (He then cited 
ſtat, 3H. 7. c. 160. 19 H. 5. c. 20. 3 Jac. 1. c. . 13 Car. 2. fl. 4. c. 2. f. S . 9. & 
«.17 Car. 2. c. $, 8 & 9 W. 3. c. 27. f. 3.) To prevent writs of error being brought 1 
6 double coſts are abſolutely given in all caſes, and under particular circumſtances damages alſo at the 
« diſcretion of the court. That rule lets in applications to the court in all caſes, which it is entirely 
« in their diſcretion to refuſe, or comply with; and if complied with, to fix the quantity of the recom», 
ec pence. In the principal caſs the court allowed intereſt upon the final judgment, after the rate of 
4 per cent, from the time of ſuch final judgment being entered up until the afirmance of the ſaid judge 
ment in that c6urt, to be added to the damages for which ſuch judgment had. been entered up. 
Shepherd one, &c. v. Mackreth, meta 3 * are x And ae ral was made i d. 
nnn | 


3. It was held by Lord Mangel, that though by the comman Pie © on. 
law book debts do not of courſe carry intereſt, it may be payable gf 7 ee. * 
in conſequence of the uſage of particular branches of trade, or of 297 | 
a ſpecial agreement, or in caſes of long delay under vexatiougand 
oppreſſive 1 ai" in els diſcretion think fit to 


allow it.. Hopkins ond ee, . 


20 G. 975 . | | £ de) a eee: 
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aligned was. for non-payment. of rent and bot repairing the premiſes; it was moved, . 


_ Wilmot, 


Salmon, Trin, 29 G. 3. 1 H. Blackit. #52. So e bil of exchange, 


: at $42 8 7:14.55 4 loa atk To <4 * Ik 4.8 1 : 4 | nb” 1 
5 TViner»7o. (I) In what Caſes the Court may aſſeſs Damages. 


Il Without awarding a Writ of Inquiry.) 


5 8. ©. Rep. 11 N dower (in Ireland) the demandant had judgment to recover 


— der dower and 158 J. for damages and coſts, and upon error 


. n brought and the judgment affirmed, the court computed damages 


Andr. :54- for the time the demandant was detained by the bringing the writ 

ol exror according to the value found by the firſt jury. Upon a 
wit of error brought here, it was held that the court could not 
Aſſeſs the ſecond damages without a writ of inquiry. Kent v. Kent, 
. 76.2. Fer. 971. ö | \ 


oe 7 


e 2. A motion was made in C. B. to refer it ta the prothonotary 
of covenant to aſcertain damages, but a rule was denied as improper. Cor- 


— rance v, Neuem and others, Mich. 12 G. 2. Barnet, 428. 


- 


ment of what ſhall appear due for rent, proceedings as to that hould ftay. Per 67. This 


_ often done; let it be referred to che Maſter, Avon, B. R. Eaſt. 17 G. 2. 1 Will. 75. 


On = motion 3. The plaintiffs before they became bankrupts brought an 
3 action upon the caſe upon promiſes againſt M., and obtained an 
tian taken interlocutory judgment by nil dicit; upon which a writ of inquiry 
ons writ of was awarded, returnable in Michae/mas term; but before the writ 
inquiry for of inquiry was executed the plaintiffs became bankrupts; but not- 


da- 


mages in z withſtanding that proceeded to execute the writ, and afterwards 


aQion of to final judgment. After which à queſtion coming before the 


desen 2 N A - 
| "+ -.c. court upon pleadings to a ſes. fa. brought by the aſſignees Nil- 
beg 2 C J. - obſerved, that the taking inquition and entering final 


officer, judgment were only the concluſion and neceffary conſequence of 
the 3 judgment; for the court themſelves, if hy had 


— 5 t upon the interlocutory judgment have cfled 


dus in an  ſo'pleaſed, mig 


' Inqueſt of the daniages; and thereupon have given final judgment before the 
of - 62 ane, pe that the inquiſition was only 


ce to in- plaintiffs 
form the f j 
conſciences Matter of courſe to inform the conſcience of the court. Hewitt, 
Sie, if” Alfegneer, Cc. v. Mantell, Eaft. 8 G. 3. 2 Will 372. 6, 


pleaſe, may themſelves afſeſs the damages. Bruce v. Rawlins and ochers, Eaſt: 10 C. 3. 3 Will. 61. 


Writs of inquiry are often ſued out in cafes where they are not neceſſary ; as for inſtance, in actions on 


covenants for nt of a ſum certain; (vide Holdipp v. Ottway, 2 Saunders, 206.) It does not 


foo becauſe a writ'of inquiry bas been awarded, that the amount of the demand is uncertain, In 
actions upon bills of exchange or promiſſory notes, nothing but the infleument is to be proved before 


' Je being thereby aſcertained. Though even in caſes where there is no neceſlity for a 
writ of i | 


nquiry, that proceeding is of uſe when the plaintiff goes for intereſt which the jury afſeſ in the 


name of damages. Per Buller, J. in Thelluſon v. Fleteber, Dougl. $16. The defendant, in an action 


was moved for to ſhew cauſe why 


eto Res De WR But where the plaintiff, 
. 11 . 3-' 4 erm ep · * 275. N | 
the defendant in the Chatelet of Paris, brought an action f 


the defendant ſuffered judgment to go by default, the court H, RI would not allow it to be referred to 
- - the Maſter to ſee what was due for principal a < 


| and intereſ without executing #-writ of inquiry; and 
3 though debt will lie here upon a foreign just, the defendant may go into the con- 
fideration of it, Meflin v. Lord Maſſarene & ux. Mich. 3 O. 3. 4 Term Rep, B. R. 493+ wo 


* 


9 
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granted upon a view of the party and the examination of a furgeon 
ere tenus in | 


85 Damages. | 
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* (K) In what Caſes the Court may mitigate or increaſe 


| 1. JN an aQtion for aſſault, battery, and mayhem, the jury 


verdict for the plaintiff for 11/, 14s. damages, but he (who d plainit 
the affault had almoſt loſt the fight of one of his eyes} thought 2332 | 
quifition _ 
taken on 4 


e damages too ſmall, and moved the court that they might be 
increaſed upon view of the party, for which purpoſe à rule being 


court, and hearing counſel on both fides, the da- 
mages were increaſed by the court fm 1 / 145. to gol. Bars 
only, though defendant's cure by a ſurgeon 1 on to be worth 8 goldene, and t 
produced by defendant to contradict the fact, the 

Baker, Mich. 18 G. 2. Barnes, 154. a 


2. Action of treſpaſs, aſſault, and mayhem, plea ſon offault de- 

 meſne, the jury found a verdiQ for the plaintiff, and damages 

150 . it was moved to increaſe the damages; this was oppoſed, . 
his 


becauſe the declaration was without any particular deſcription 
the mayhem (Dyer, 150.) ; it ſhould have been laid, maiming 


left hand, whereby he loſt three fingers. (Styler, 345. 1 Sid. 108.) - 
For the plaintiff it was inſiſted, that the declaration being, that 
the defendant did aſſault and mayhem him in the left hand was 
150. 'Lutch. 223. 


particular enough. 1 Leon. 135. Lit. Rep. 
Hard. 403. And per Lee, C. ].-There is no doubt but the court 


can increaſe the damages in this caſe, even upon view of the party 
maimed. Every caſe of this kind depends upon its own-circum- | 


ſtances; and upon the principal caſe a rule was refuſed 

upon the circumſtances it was thought the damages were f 
rown v. Seymour, Hil. 16 G.2. 1 Wiſts, ooo 

In an action of treſpaſs againſt the ſheriff of D. for having 


\uojuſt ſold a coal keel, it was proved at the trial that the ſheriff 


actually ſold it for 37 /., but it was proved on the part of the 


plaintiff that ĩt ns Worth 60 /. The jury gave 30 l. da 
Afterwards an affidavit was made by all the jurymen, — wh 


meant to givEithe 30/. as damages for the ſeizing and detaining 


the veſſel, over and above the 31 . for which ig appeared that the 
+ veſſel had been actually fold, and that they conceived that the pro- 
thonotary would of courſe add the 30 J. to 31 l., and thereby make 


the whole ſum of 61 J. which they intended to give. An applica» 
tion was made to amend the 


duce a very dangerous practice if they were to admit ſuch an affi- 


davit as the one offered: If any doubt had ariſen as to the meaning 
of the jury; if they had found a ſum inadequate topthe value 
a EY NTT”. LN 


4 


7 Viner 220. 
| —_— — 


found $1. 
ng witneſs was 
gourt refuſed to make any rule. Donnelly v. 


poftea, by inſerting the ſum of 61 J. 
inſtead of 30/7., but the court refuſed it, ſaying, it would intro-- 


will the court refer it to the Maſter, to ſer what is due for principal, inteceft, and colts upon a bill of 
_—_ I Maunſell v. Lord Maſſarene, Mich, 33 G. 3 $5 Tem 
* 7. 3 . | *. "4 So. c F 


* 


z, ahbe proper. time for requiri eee 
I. Fartfor v. Williamſon 2 and others," Hil. 28-G. 3. 


2 Term Rep. B. R. 281. 


** 


bree. 1 | What Adtiods Damages mall be recovered, 


IS +4 T3501 . , 
"YA 2 


_ GIS for delay iy of acne be ge iv 
f A, nor xovld-cofts, till the ſtat. 8 & 9 W. 3. c. 11. J 3. 
| ve : Vide EIN Caftello,. Mich, 6.G, 3. Burr. 1791. 

Ener es e In an ation for à penalty given by ſtatute to a common 
b informer, the plaintiff cangot have. judgment for damages for the 
below detention of the debt, becauſe the debt itſelf does not ariſe till the 

5 b judgment, and the increaſed coſts will follow the damages. Fre- 

n demich Bart. v. Lockup, g. J. in Errors, Hil. 7 G. 3. Burr. 2018. 


t 
n 
gmt B. in an action of debt upon the bribery act of 2 G. 2. c. 24; f. 7. Upon the trial a verdict was 

given for the plaintiff for 1000/7. and 1 f. damages, beſides his coſts and charges, and ſo much for bis 
coſts and charges, and judgment was entered accordingly, and for coſts de increments ſo much, amountir g 
in the whole to ſo much. The error objeted\ was, that the plaintiff is not intitled to damagesz no 
damages for the detention of the debt.can be given in 4 popular action. 1 Roll. Ab. 574 Letter P. 
Pl. 1. and pl. 4. in point. Per Lord Mansfield, C. J.—There ate no damages to be given in theſe po- 
pular actions ? this ſtatute gives cofts indeed, but here the damages and coſts are blended together, The 
Court all agreed #hat the judgment ought to be reverſed; both n and affi med as to 
the debt. Oar Me Mich. 10 G. 3. Bau- ag. 


The defend - 1 motion for leave to pay the a de of A a bor 
ants bad en-. to In a pariſh againſt a baſtard child into court, with coſt; 
„Pond in the 2 was obj ie fo that it was an action for a ſingle breach of the 
yeaul ſum bond on 5 the plaintif was entitled to recover, after which 
1 ag ſhould fill remain in full force, to anſwer ſubſequent 


_— bees they may ariſc in Sarg fed non allocatur, and per 


the payment De 2255 'c. J. Thi! is really 6, lain a caſe, that one knows not 
of a yearly N to make it clearer. «The bond aſcertains damages by 


were” = TY 0 paris If therefore the defendant pays the plaintiff 
perſon, and the Whole ſtated damages, 5275 can he deſire more ? Brangwin \ v. 
Bene, L , Ba, ff., Hall, Rep. %% sé] uw 


being in ar- | 
rear the bond avas put in ſuĩt and judgwent obtained agalalt him 3 afterwards another aQion => browghe 
on the ſame bond, and a ſecond ju agent eptered then third action was commenced, in bar of 
which the defendants pleaded the firft judgment, _ then obtained a rule to taule why the ſecond 
| ſhould not be et-afice with colts 3 aud why, upon payment of che peniſty anf Lobe pf che firſt action, 
tbe plaintiff ſhould not acknowledge ſatisfaction on record. The que ſtions were, Whetber the bond 
in this caſe wis a Randing ſecurity for all che payment of vergs during the term twenty-one s) or 


117 
f = 


only to the amount of the penal ſum . 2d, Whether, upon the-equity of the caſe and the affidavit on 


the pait of the plaintiff, it 95; not appear chat it was the intention of the parties that the ſureties 
ſhould be bound farabe/rept during the whole term, ſo as to enable the plainti to retain the advantage 


he had got by the miſtake of the defepdant } Buller, J. was at firſt of Nu the firſt point, that 


by the ſlatute & & g W. 3. an obligee of fuch-a bond as this might, from-time to time, affign 
and 1ecover his damages, and have execution for them, though they amounted to more thap the penalty 
of the bond; and that the judgment would ſtill remain as a ſecurity for all ſubſequent . . But 
Laid Ma: asfield, * Tz and 7 — reſt of the court, in which Buller, I. afterwards concurred, , that the 
\. defendant vas *aotAiable for more than the whole penalty epon the irve conſtruRion of the Ratute of W., 
ite meaning of whiah:awly was, that a plaintiff ſuould not, uponevery Breach, be obliged to go into a court 
ef equity to have iſſues directed of guantum 1750 tus. And they did pot ſee any thing collateral in the 
Dao {Hi wake Tele ble for ore, , Upon" this the rals wa . 


15 ee Art "Penal _— (or other- | 


White 


: 
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White v. Sealy, Mich. 19 C. 3. Dougl. 49- But in a ſu 
appointed receiver to truſtees under an act of parliament, en 


F409 
. 3 


t caſe, where the deſendant, on being 
into three bonds of 2000. each, congi- 
toned to account; and upon a diſpute relative to his accounts, actions were N dude bonds ; 
the defendant obtained a rule to ſhew cauſe why the proceedings in two of the ations ſhould not be 


on payment of the two. penalties into court; and why it ſhould not be referred to the Maſter to ſep 


was due to the plaintiffs for principal upon the other bond; and why, upon payment of what the Maſtes 
thould think due, together with colts to be taxed, all further ſhould not be ſtayed in chat third 


5 aQion, re eons Buller, eee 


of White v. Sealy, being perſuaded 


caſes had been determined upon the point, though they did 
not oceur to the court then, and that on 


hing he bad found ſeveral (1) where the doctrine bad been 


before eſtabliſhed. And that in a caſe in Trin. 6 G. 3. Lord Mansfield aid, the penalty is merely » 


ſecurity, and where it is not ſufficient the plaintiff may recover damages as well aa tha penalty, T 


- nothing could prove this principle ſtronger than the conſtant praftice where an action is brought on 8 


- and others v. Church, Eaſt. 23 G. 3. 2 Term Rep. B. R. 388. 


nd, of giving 1. damages. And the court refuſed the rule as to Raying the proceedings. Lard 


An action was brought on a bond given by the defendaot athers,, the pariſh. vof-A.s to i- 
demaify the pariſh of R. againſt any expence that they might be put to by reaſon of the then enpected 


birth of a baſtard child of S. (a pariſhioner of A. but then reſident in R.) in the pariſh of R. A rule 
was obtained to ſhew cauſe why, on payment of the penalty of the bond, tegether with the cofig, ſatis- 
Aion ſhould not be entered on the record. In oppoſing which it was inſiſted, (on the authority of 
Lonſdale v. Church, ) that in an action on a bond damages may be recovered beyond the 

of the penalty. Sed per Lord Kenyon, C. J. I cannot accede to the doArine in the caſe cited ac» 
4% cording to that an obligor who became bound in a penalty of 1000 /,. conditioned. to indemnify the 
cc gbligee, may be called upon to pay 10,000 l., or any larger ſum, ever enormous. Suppoſe the 
<« plaintiff proceeds in this action, and no defence is made to it, the judgment would be for the penalty 
& of the bond and 1.5. nominal damages for tbe. detention of the debt But bere the defendant is 
6c willing to pay the whole penalty and the cofts of the action, and the plaintiff is not-intitled to more. 
« In actions on bonds, or on any penal ſums for performance of covenants, Cc. the aſt of parliatnent 
« .(8.& O W. 3. c. 11, f. S.) expreſsly ſays. that there ſhall be judgment for the penalty, and that the 
c judgment ſhall ſtand as a ſecurity for further breaches, but the obligor is not anſ#erable in the whole 
„ beyond the amount of the penalty,” Wilde v. Clarkſon, Eaſt. 35 G. 3. 6 Tem Rep. B. R. 303. 


207 26 i | © edn 167-4; ; | 
| ( Q_) For what Things the Damages ſhall be ſaid ge. 
x: "PRESPASS for cutting down and carrying away twenty trees. 

2 Asto twelve of the trees the defendant juſtified for eſtovers, 

and as to the remaining eight pleaded not guilty, and two iſſues were 

joined. At the trial the merits were fully determined as to tze 

flue joined upon the Juſtification for eſtovers; but the plaintiff. + 
gave no evidence upon the not guilty, and no notice being taken we 
thereof, the jury found a verdict for the plaintiff generally, and 
gave 5 -. damages, but omitted to acquit the defendant, on not 
ung whereupon the defendant moved to ſet aſide the verdiQ ; 

u 


t on hearing coanſel the rule was diſcharged, The verdict 
appearing to be juſt and the damages moderate, the court would 


not oyerturn the verdict, but left the plaintiff to enter up his 


judgment as he' ſhould. be adviſed. Southeby v. Day and others, _ 
Hit. 7 G. 2. Barnet, 144. a 


da / . 4 


”y 


. (x} Holdipp, executor, v. Otway, (2 Saund. 196. -7 Vin. Abr. 271. ph. 21.) which was debt on 
NC Fern for 687. conditicued for the . a third part of the colts when tazed, the pro- 
thonotary taxed 50 J. Fer intereſt and datnages occafione dttentzonis debiti, and judgment was that he ſhould 
| his debt and 50 . damages; and affirmed in error, Duval & bx. v., Terry, Shdwer 
Tw bogd was 140 I.” conditioned" for payment of 72 J., "the Maſter computed the principal and intergt 


at 154 U., and coſts at 67 I. 3 and upon a guerre whether a court of equity could juſtly award more than 


the penalty, it was held well in, Dom. Proc. Elligt u. Davis, Bunb. 23. - Intereſt upon a bond was 
- dec U e the penalty of the bond. Collins v, Collins, Bun. $20. Bond 


er. 


decreed to be paid — it 
lor payment of an * whole penalty. 
K. | \ 4 


— 


er 
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reſpect of the Declaration (7. 


b 
' PPP 
meges, ſo as to be considered as the cauſe of action ? Lord Hardwicke, C. J. declared it to be tl 


the 
80 


is 
nas the common law gave him. The ſtatute of Gloucefier is likewiſe to 

| direſt the jur/ifdiQions of inferior courts'; and at fo. 412. of 2 Inft. it ſaid the ſtatut hath received this 
- cenfirudtion, that 


chan 405. 3 burover-ruled y and held; that if a man lay bis'damages in the count to be 40 or tor 


C 


and 
Jury gives 404. or upwards, the plaintiff may omit the overplus; the court would not be t to lei 


ie tothe judicial procectings in Wates,. e ee des the cauſe of wb is mia landed the 
vgs in E n vi c of a is ö 
tum declared for. ; Vide Horton v. Kilmore, Mich. 7 G. 2. Rep. Teqp. Hardw. 5. 3 5 
. 1 for a jewel, Pratt, C. J. directed the jury at the trial, 
| «hat unleſs the defendant would produce it, and ſhew it not 
to be of the fineſt water, they ſhould preſume the ſtrongeſt againſt 
him, and make the value of the beſt jewels the meaſure of their 
damages, which they accordingly did. Armory v. Delamirig, 

Hil. 8 G. 1, Str. o . Er OR 


. 


8. C. with 25 In an action for a falſe return of non eff inventus qu meſng 


ſome m_ proceſs, and which the ſheriff was not able to excuſe, it was at- 
Raps 141. tempted to mitigate the damages, by ſbe wing that the defendant 
end wide Was ſtill viſible; and it being only meſne proceſs,. the debt was 
bp oo not Joſt, and the meaſure of the damages. ſhould be only the 
| Indebta- EXpence of the proceſs. Raymond, C. J. inclined to give th 
_ painſta ne- plaintiff his whole debt, (which was on a. judgment,) becauſe 
CE — there was but a poſſibility of the plaintiff's vering againſt the 
tbe jury Original defendant. He ſaid it would depend on circumſtances, 
cannot gire and if the defendant had been a man of eſtate, and ſo no danger, 
Sun the ce. he ſhould think the debt too much to give; but that not being 
Dtors would the caſe, the jury found the whole debt in damages. There was 


have rexo- afterwards a motion for a new trial, but it was refaſed.  Powgl- 


5 F * : : | ; : | 8 
„ N tees WS, Bonaſous v. Walker, 2 I 


” 
- 


n., 3. In dehe upon yo judgments, one of Which was for 30 L and 


1a ap gps dhe other far p 4. the. 


n num was laid to be 100. only, the defendant 
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pleaded mer at; and the jury found for the plaintiff with 30 l. da- on the cat 
n 


mages, and judgment was entered up accordingly; this being error, for uſe and 
| tho glaloril moved for leave to enter a,remittitur on the judgment — 
roll of 20/. damages, in order to make it agreeable to the declaration. in the 


But it was reſolred by the whole court, that this being after judg- of bie d- 
ment, there could not be a remittitur, but only before judgment. On. 


88. 


this evidence did not ſup 

verdict was taken ſubject to the opinion of the court, which was 
afterwards given in favor of the plaintiff. In an action for da- 

mages a plaintiff may recover for all or for any part, though not 


the plaintiff's declaration, and a 


for more, the da are ſeverable, and may be given pro tanto. 
Gardiner v, Crooſdale, Hil, 33 G. 2. Burr. goq. © +» 


| (8) What Damages ſhall be given; and for what. . 


biſhop's plea, with a cefſet executio quouſque, &c. and having le (H. 3) 
Joined iſſue upon a traverſe contained in the incumbent's plea, . . 
hich iſſue was found for the plaintiffs, who thereupon 2 r 
jud t to recover their preſentation; and upon a'writ to enquire - 
of the value of the plenarty, Wc. the inquiſition having found, 
iſt, the church to be vacant ; 2d, guod tempur ſemeftire traut: 
and, 3d, that the yearly value is 140 J. ultra repriſas, and there- 
upon judgment for 70 J. for a moiety of the annual value, and 
for a'writ to the biſhop. A writ of error was brought; and upo 
the general errors pon ar the judgment was affirmed, and r 
wards the plaintiffs moved for damages to be aſſeſſed oecafonedilationis = 
 executionis on 3 H. J. c. 10. and that the computation might be at 
the rate ſet on the inquiry for the value of the church during the time 
they were kept out by the writ of error. Sed per cur. Though 82 
they are entitled to da yet they are not to compute them | 
in — For if the writ of error had not been brought 
they would not have been entitled to the profits, but their pre- 


ſentee; and all the real damage they ſuſtain is, the being kept out 
1 the maſter therefore compute legal intereſt for wy 


. IN ger impedit, the plaintiffs having taken judgment on the Yide outs, 


A 


— 


M0 


* 


Biſhop of London v. The Mercer? 


* 


or vill even go fuither than that (to preſerve the 


- and Handy © 


— 


3 


« 0 : 11 * 
4 R 


difference 


ſecured by a 
penalty or 


. "In the latter thought proper; but the oburt üben argument held that the deed 


— his Was the only evidence upon which damages could be given ; 


his election. that this was a covenant to pay a ſtipulated ſum upon a-contin= 


pots =o geacyy/ which e ee the ſum ſtipulated for- was the 
eser proper quantum of damages which the jury were bound to find. 
be _ Lowe v. Peers, Eaft. 8 G. 3. Burr. 222½ꝙ. 
recover the penalty, (after which he cannot reſort to the court, becauſe the is to be sfac- 
tion for the hole,) or if he due not chooſe to go for the penalty, he may proceed upon the torenant 
and recover more or leſs, than the penalty roties guoties. Upon this diſtinRion they proceed in courts of 
nk Ba liquidated ſum, a court of equity cannot make a new 'covenant for a man; nor is there 
room for compenſation or telief. As in leaſes containing a covenant againſt plowing up a meadow ; 
the covenant be not to plow,” and there be a penalty, a court of equity will relieve againſt the penalty, 
ubſtance of the agreement): But if it is worded, to 


44 5 J. an acre for every acre-plowed up, there is no alternative; no roam for any relief againſt it; no 
compenſation; it is the ſubſtance of the agreement Where the preciſe ſum is not the eſſenc of the 
agreement, the guantum of the damages may be aſſeſſed by the jury; but whee the preciſe ſum is fixed 
and agreed upon between the rn that very ſum is the aſcertained damages, 95 the jury are c ad 
to it. And in ſuch a caſe, if upon a-writ of inquiry leſs than the ſum ſpecified be found, the % ton 
will be ſet aſide. Vide Burr. 2228, 2229, 2230. JET AMS S 


KK. 
1 5 


Fide Good. 3. Articles of agreement were executed between landlord and 


— tenant, in which was contained a clauſe that the tenaht ſhould 
Cowp. 257. not cut any trees growing upon the premiſes under a penalty of 
and vide alſo 300 J. The tenant Having, however, cut down a great many 


Reiz. trees, the landlord brought au action of debt for the penalty, 


Hil. 4M alleging that the defendant had cut down a great many trees 

| rr Rep. (mentioning them). Upon nil debet pleaded there was a verdict 
R. $38 for the plaintiff, that defendant owed. the debt, and 15. damages 

v. Berne, were found and 405. colts. Whereupon exception was taken 
8 that the jury ought to have aſſeſſed the real damages according to 
Vie tit Co- the ſtatute 8 9 V. 2: c. 11. and that the plaintiff was not 
venant, let. entitled to execution for the whole penalty, - And the court were 
(I. ) ol that opinion, and that a yenire facigs de nous ought to he awarded; 
ple-14- that the ſtatute was made for the benefit of defendants ; that the 


plaintiff was bound down by the ſtatute, and obliged to-afſiga as 


many. breaches in this caſe as he pleaſed ; and that the damages 
might be aſſeſſed by the jury upon each breach; and it is not in 
the plaintiff's cleAjon o take à verdict for the whole debt. 
| Drage, Ess. v. Brand, Bop. 8 G. 3% Ni. 377 1 5 vo 

/ But the 4. In an action on the caſe againſt the ſheriff, for taking in- 
courtof ſuſfficient pledges, it appeared that the plaintiff had diſtrained on 


8 be Fro R. his tenant, who.replevied and . remoyad the proceedings into 


_ minedother- 


caſe deter- B. K. | by re. a. lors. that R. having declared in W 


they will relieve againſt a penalty upon a compenfation : but where the Te N 
$ 


» SS hoes hd * 


ſheriff's reſponſibility in this reſpect. Tea, Bart. v. Lethbridge, 


' © the ought not to exceed the penalty of the 


geri ernennen eee“ 


* 


19-6000; and obtained à judgment de 


the diſtreſs taken only, or the amount of the damages and coſts ram wy 2 


recovered againſt the plaintiff in replevin? And Lord py C. J. le- 
ſaid, that in order to ſee to what amount the ſheriff is anſwerable, S | 

it is neceſſary to enquire what would have been the conſequence 4 
if he had taken ſufficient pledges. The. duty of the ſheriff, ag that thereat 
preſcribed by the act af parliament, is to take à bond for proſe. 1, J an wa 
cuting the ſuit, and for a return of the goods if a return ſhall be che coſts of 
awarded; then if he had taken ſuch a bond, it would have been thereplevia.. 
ſatisfied, by returning the goods taken, therefore the value of the f. f 
goods is the true meaſure of the damages to be given in this the goods 
action. And Groſe, J. obſerved, that the duty of the ſheriff is 7 2 

accurately pointed out by, the ſtatute fm. 2. (13 Edw.n. ft. 1. aal of che 

c. 2. /. 3.) and that the 11 G. 2. c. 1g. does not enlay bond gol. 


alſoof 51. 
rey 21 * of cl, 
2 3. 4 Term Rap. B. R. 433. th 2 hat hoes 
incurred m the proceeding de retarno babendo. It appeared alſo that ndant knew the ſureties to 
be inſufficient at the 38 he ak them. The laingff Ly verdict with 1004. damages, ſubject to 
the opinion of the court as to what ought-to be the extent of them. A rule was thereypon obtained to 


ſhew cauſe why the damages ſhould not be reduced to the value of the gent diſtraided for, or to ſuch 


other ſum as the court ſhould think proper. Aﬀer erg ure adv. vu. Lord Lo 
C. J. delivered the following judgment — . This caſe bas e and the court has given it 
40 and great confideration,” > fimilar caſe having been lately "decided in court of King's 
. Bench, with which we cannot bring ourſtives to concur. It was contended in the argument that 
| N and alſo that the value of the 
© goods limited the e of the ſheriff, becauſe if he had done his duty and taken ſufficient 
«- ſurctics, the plaintiff could not have recovered more than double that value. It will therefore 
6 be proper to take a view of the law on this ſubject, as it formerly ood, and the ſubſe- 


„ quent alterations which it has undergone. At common law the ſheriff, on delivering the 
„ goods, took pledges to proſecute” who were to anſwer the amercement. By the ftat. Vm. 2. 


c he who delivered the goods was alſo to take pledges for the return of the beaits, or for the 


& price of them; and it appears from 2 Inſt. 340. that if he took inſufficient pledges they were no 


« pledges within that ftatute, and the ſheriff was charged by it as if he had taken no pledges at all. 
6 At that time, then, the heriff was liable to anſwer the value of rhe goods, From thence down t 
«the 21 H. 8. "there could be no queſtion 2s to coſts, as there were coſts given to the avowant before 


the paſſing of the fat. 21 H. 8. c. 9. Bat it.appears from u Init. 107. and 341. that after judg- 


« ment of return irrepleviſable, the lord or avowant was not bound to return the cattle, unleſs not 

« the arrearages of the rent were tendered, but alſo all that were due upon the judgment in the avowry, 
4% Thus the law Rood till the act 11 G. 2. c. 19+ was made, the laſt ſection of which was to remed 
« the miſchiefs of vexatious proceedings in teplevin. In this ſection alſo the caſe is ſuppoſed; that 
ee the bond which is the additional ſecurity might be forfeited. ſo, the pavaley be 6 debt, and the 
4c judgment muſt be entered up to the extent of it; but in the ſame” ſection is an equitable 
« zuriſiYon given to the court to qualify che penalty, by giving ſuch relief to che parties upon the 
« bong as may be agreeable go juſtice and reaſon by rule of court, Which hall have the nature and effect 
4 of a defeaſance to the bond. This made a material alteration. in the law with teſpect to the relief 
« which the landlord has where the replevying is vexatious: as the judgment is for the whole penalty, 
« jt muſt cover, according to the equitable juriſdiction of the court, all that bes beet loſt by the pro- 
« ceeding ; there wauld be no equity. it would not be agreeable to juſtice and reaſon unleſs the whole 
«c were covered. If, therefore; an ation were brought on the ſecurity giyen by the ſtatute, the 

« would'be entitled to the whole. * — is, How far he ſhall be entitled where be 
ee does not proceed ypon the ſtatute? Is y-. Pattiſon, it was decided, after great doubt, that an 
ac action on the caſe-would lie- What, then, is the meaſure of damages in an action on the caſe agu uſt 


«© an officer for negleQing the duties of bis office? what has the plaintiff loft by the neglect? This 


1 is 4 culpable negiect, not merely. a Gmple nonfeaſance,” and muſt bave been accompanies. with. a bad 


<< intention. The tuley muſt depend upon what damages the party bas ſuſtained.- 


4% doubt we. haye had has been, whether r the penalty of rr this is the 


4+ ſame fort of yurition as, an action on the taſe woulg lie? and there which fays 
Are pup” tn road « that 


\ 


* \ G : 8 
: . 
Fs l 2 r 
| BY 
* .- 


— — 61th bd Item, leſs heir be eswe 
e whole damages ſuſtained. The verdickt. therefore,” muſt be entered for che whole ſum 
e n , Eaſt. 3a CG. 3. 2 H. Black. 36. 

Prouſe v. Fine HII. 13 C. 2. Bull. ok Pri. 60. the damages Me Ld jury, 
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ſoit. La circ 27 in that caſe which was differgat from the pe. of Concaben v. 
Lethbridge, vis. n the ee 12 2 was pore than ths ſum for which Judgment was given. 


. ” - : = b 
FIT | ; 1 6 {44 * 
2 * J. 7 #3 * ge * a 5 5 1 1 


| — 0 Ia what Caſes. | Where 4510 a Demurrer for. 
Be; Part, and Iſſue for the Reſt. 2 


1 1 15 i abbr to one count and an ae d on ide 
Wake vl other ; and the venire was awarded as well to try the iſſue 
5 as to aſſeſs contingent damages upon the demurrer. The plaintiff 


was nonſuited upon the iſſue; and Pratt, C. J. would not go on 


1 0 dels che damages, becauſe the plaintiff was out of court. 


Sue v. Como, Hil 8 G. 1. ; Sty. Foz. 254 
2. There. were four counts in the declaration; non ung f 
| pleaded to three and demurrer'to the fourth; after judgment on 
de demurrer, the plaintiff takes out a writ of inquiry and executes 
it. This was moved to be ſet aſide, there being no nalle proſequi 
on the roll ; and it was inGſted that the plaintiff ought to take 
but a venire tam to try the iſſue quam, to enquire of the damages 
upon the demutrer. Sed per cur. — There is no reaſon why, we 
| ſhould force the plaintiff to carry down the cauſe to mf privs ; and 
-- - as to the want of © nolle proſequi upon the roll, he may ſupply that 


when he comes to enter the final judgment; if not, you will have 


„ vb, "he, advantage of it upon a writ of error. The judgment _ 
bat Ar inquiry muſt” ſtand. een v. e * 9 G. 1 
1 83% I n Bet 


* 


— 60 2) Writ of Talks of dne in a what Caſes 


| 2 awarded; and how it may be. | 
L. 2 | 
N - „ AFTER judgment by default in probbiion th iti may 


have a writ of inqu Bettinſon, Bart. v. hman and 
bers. Farringdon v. Same, "Mich. 5 «1. Ca. of Pratt. C. B. 20. 
2. In replevin — pleaded and 1 return. habend, 
awarded, the defendants procured a writ of in of damages 


* 
- * i» 4 . 
p . 


'\ 


2 aui 
do be executed ; but the court ſet afide the writ wJ inquiſition, 


becauſe there can be no inquiry in replevin for the defendant 

where there has been no avowry; for on all pleadings in replevin, 

| Where there has been no avowry, the defendant has a non-pros 
-  -and-colts. Durham v. Price, Hil. 16. 2. Ca. of Pra. C. B. Jay 
8. C. 8. 3. Treſpaſs; the defendants were 4's tg the —— 


1021. 


the. treſpaſs complained of was diſtraining a { 2 
EEE r gt.r yg Juf- 


15, 296. * the 
8 5 5 execution 
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leave to enter a ſuggeſtion to that purpoſe on the roll, in order to 7. 


have a writ of inquiry of damages. Vide flat. 43 Elz. c. 2. f 19. 4 in Ch. 


This was oppoſed on the ground that in no caſe where the jury by the ae 


at the trial might have aſſeſſed damages and did not, had the court 1 Warte, 
afterwards allowed a ſuggeſtion in order for a writ of inquiry; and much - 


and that this differed from the caſe of a nonſuit, becauſe there relied on in 


the plaintiff being out of court could not go on to inquire of the Sram Wm 


damages. But the court thought that they ought by the act to A mandamus 
grant a writ of inquiry, for that the words of the act were large ifſeed to 
enougb, and that the caſe fell within the reaſon of the law; and Tm © 


the rule was made abſolute. Valentine v. Fawcett,” Trin. 8 G. 2. of an — 


Rep. temp. Hardw. 138. 


of S., to which the defendants made a ſpecial return, ſetting forth that he had been amoved from his 
office, and the cauſes of his amotion z , whereupon K. came, according to the ſtatute 9 Ann, c. 20., and 


| took fivetraver(es to the return, and iſſue being joined upon each traverſe the jury found a general verdict 


for K. upon two, of the iſſues, and upon the three others a ſpecial verdict ; but they found no damages 
or coſts. Upon the ſpecial verdi& the court were of opinion for. K., who thereupon moved. for a writ of 
inquiry to be awarded, to inquire of the damages ſuſtained by reaſon of the falſe return, becauſe the jury. 


had, in their verdict, omitted to inquire thereof. After time taken by the court io conſider of the point, 


judgment was given by Lord Hardwicke, C. J. who faid, we are of opinion that the court cannot 
award any writ of inquiry in this caſe, it depends entirely on' the ſtatute Ann, c. 20. ; and the queſtion 
is, What power the court have by that? The diſtiaction laid-down in Cheney's cafe is admitted, that 
where the jury are to inquire of damages, as parcel of their charge, an attaint lies for -excefſive damages; 


and thereſo e ſuch damages may not be ſupplied by. writ of inquiry, becauſe that would prevent the party's | 


remedy by attaint; but that it may be ſupplied by inquiry when the jury inquires thereof only as an in- 
queſt of office; but it was inſiſted the matters here in charge to the jury were the fats whereon iſſue was 
joined, and that the damages were merely collateral; and likewiſe, that this being a proceeding upon the 
aQ of parliament, and not an action between parties, therefore no attaint would have lain for exceflive 
damages. As to the datnages being colla eral and put in charge to the jury, we think they cannot be ſo 


892 but that, according to the words in Cheney's caſe, they ate t and dependant upon 
t 


be iſſue, and therefore the jury are, as part of their charge, to enquire thereof. It is trus the iſſues are 


not joined upon the damages but upon the facts of that return, but that will not make them to be col- 


lateral, no more than in an action upon the caſe, where, though not guilty be pleaded, yet damages are 
parcel of the iſſue, and whether an attaiqc lies upon this proceeding the court give no opinion, nor need 
they in this caſe, becauſe the court is bere reſtrained from awarding a writ of inquiry by the words and. 
conftruQtion of the ſtatute of Ann, for the traverſes are, by the act, put in the room of actions 


upon the 
| cafe for a falſe return, and che proceedings ure ſtrictly tied ap to be as upon ſuch an action, ſo that the 


queſtion is only, whether, if an action had been brought for a falſe return, and a ſpecial verdict given 
and no damages aſſeſſed, the court could have ſupplied that omiſſion by a writ of inquiry? and it Is clear 


| they could not: then, by a plain conſequence, they may not in this caſe-neither, and the court are to be 


governed by the authority of the court, though it ſhould be in a cale where an attaint lies. The caſes 
that have been upon the 17 Car.'2. c. 7. about diſtreſs, are all in point to this caſe. The words of the 
ſtatute are, that if the verdict ſhall be given againſt the plaintiff in replevin; then the jury returned" to 
ty the ſſſue ſhall inquire of the arrears of rent, of the value of the goods diftrained 3 now no uttaint 
would lie upon either of theſe points, for they are both In nature of inqueſts of office, and are ſuperadde# 
by 'ftatute3/ and yet it has always been held upon this ſtatute, that if omitted it cannot be ſupplied by writ 
of inquiry, becauſe the ſtatyte-reſtrains it to be done by the ſame jury as tried the iſſus. Shenpe y, Cul- 

epery 1 Leo, 255. (7 Vin. Abr. 30%, pl. 1.) And ſo was a caſe Tricket v. Stevens, lately in O. B. 
That ſtatute of Car. 2. direfty, that a jury returned to try the iſſue ſhall Inquire of the damages ; this 
| Natute directs that the damages ſhall be aſſeſſed in the ſame manner as an con for a falſereturn, which 
is only by the ſame jury which tried the cauſe; the words of the clauſe bow the damages are to be te- 
covered muſt be taken diſtributively, as if it had been diſtinctly ſaid, if the perfon hath x 1erdit he ſhall 
recover damages as in an action, &c. and if jud be given for him upon demurrer, or by nil dicit, 
ac he ſhall recover damages as in an action, Fc. What Lord Holt ſaid in Sir james Harbert's caſe, 
as reported in Skinner, 596. is very appli to this in diſtinguiſhing the caſes according to the dif- 
ferent penning of the acts upon which were. As to what was faid, that the court may afſeſs da- 
mages, they being but matter of form, for the point of proceedings is for the right of office, the-court: 
cannot take notice of that; for in an action for a falſe return, or in this proceeding, the plaintiff may 
infift upon his whole damages, and the court cannot diminiſh them without his conſent; and in the caſe 
of Goodwin v. Welche and another, in Yelv, 15r. (7 Vin. Abr. 314. ph $+) it is expreſsly ſaid, that 
I the ifſue be tried by 8 jury they muſt aſſeſs the damages. Upon the W 


execution of their office. A motion was afterwards. made for Si James | 
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man of the © 
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- this is exattly Nee the caſes upon the tet. of Cer. 2., and that the adt of 5 Ain is the rule we muſt go by, 


and by that act we have not autiforicy ts award a writ of inquiry. Kinaſton v. the Meyor, Ic. of the 
toon of Shrewibyry, Trin. 9 G. , Rep. temp. Hardw. 295, A judgment was afterwards entered 
up, and updn_ error, breught in parlſament, it was reverſed, and a wenire facias de novo directed to be 
wwarded bythe king's benehy 15. 377. S. C. Str. 1051. For caſes upon the ſubje& of awarding a venire 
Facias de nown, wide poſts fit. Trial. (K. g 3.) %. 5 


4. In error upon a judgment by default in the Common Pleas, 
exception was taken that the award of the writ of inquiry is to 
_ - inquire by the oaths of honeſt men, not ſaying twelve; but Cyo. 


Alx. 677. (Lu v. Redleflon) was cited in anſwer, and the 
judgment was affirmed. Moore v. Paine, Tria. 9 G. 2. Rep. 


temp. Harde. 288. 


. In an a dion for: damages done to common right a rule was 


granted for the execution of a writ of inquiry before a judge at 
| the aſſizes, though no affidavit was produced to ſupport the rule. 
Spare v. Reed, Eſq." Trin. 25 & 26 G. 2. Barnes, 235. 


"he poor of the pariſh of A. avows (under the fat, 43 Elia. c. 2. 


the defeod* pleaded de injuria ſud, and upon Hue joined a verdict was found 


een for the defendant z but the jury did not aſſeſs any damages; and 


. and as 


rect, ans after final judgment and coſts taxed, he moved that a writ might 
dea er- jiſſue to enquire what damages he had ſuſtained by reaſon of the 
La but premiſes, being entitled to recover treble damages under the ſta- 


dire tute; by reaſon of the wrongful vexation, with his'coſls alſo, It 
jury. It was as objeted by the plaintiff; 1ſt, that the defendant having 
— figned final judgment and had his coſts taxed, had made his 
quiry under election; 2d, that the damages muſt be aſſeſſed by the ſame jury 


the at. who tried the iſſue. Sed per cur. The ſame jury who try the 


17 Car. 2- flue may aſſeſs the damages; but if they do not, we mult do 


Gs juſtice, and award a writ of inquiry to the ſheriff; which was 
rat in r. - accordingly done. Dewell v. Mar Trin. 13 G. 3. 3 Will. 
vitueef che 442- 1 3 


Sate. Gould, J. doubted whether this could be granted to ſupply a defeRtive verdi&t;. but no cauſe 
briog thewn the rule was made abſolute. Freeman v. Lady » Trin. 11 G. 3. Blackft. 763. 

x tt — 70 7 | ns & #4 
If the jury. 7. Where there is a demurrer to evidence, and the jury at the 
Wen the trial do not aſſeſs the damages conditionally, the judgment, if 


Saen, given afterwards for the plaintif, will only be interlocutory, and 
slly at the there muſt be a writ of inquiry to aſſeſs th plaintiff's damages. | 


trial; as then Cr v. Birtbect, Tin. 19 3. Dougl. 218. 4 3 90 
if the interlocutory and final judgment would 


was done in Scolaſtica's eaſe, Plowd. 410. bare 
r days left between them. Dough, 224. (u. 1. 


deen pronounced une flats, or an interval off 
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6. In replevin the defendant as churchwarden .and overſeer of | 
V 19.) the taking the goods as a diſtreſs for poor-rate, the plaintiff. 
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SFr 
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„ 8. he Ms th 


— Damages:: 3 * 


(b. an Tagui of. Writ quaſked or ded; Mets. 
( \ Taquiry yt quit) ſuperſ 7Viner 3 


for what; and w Notic e G, 
- Caſes; when; and how. 9 (F, a) 


NOTICE val be girento th defendant „ 


of . e ag in the caſe of other writs of vow 8 
— * Mich. 12 Ann. Gill. Rep: B. R. 95. . 
ſays, guere as to the geaſon given ven for this alteration (vis. that natural juſtice requires that « man ſhould 
rot be charged of his own effate without notice) for ſcire fieri inquiries differ much from other i 
e þ quid p05 ſe hab taken, the ſheriff is to warn the defendant to be in court at the return day 
and” þ guid pr ſe bab et execur non de bonis propriis, and then be may traverſe the finding of. 
that he could not „ an opportunity of de himſelf, fo it was judged 
ej of Forteſcue v. Northcote, Hil. 3 Ann. Vid. Gilb. Rep. B. K. 96. The rule was 18 
. Biron v. Philips, Mich. G. 1. Str. 235. Stead v. Lateward, Lad. 11 G. 1. Str. 623. - 
n Delany, Eaſt. 1 G. 2. SMES 379 · Tilney v. Watſon, M. 140. 8. 16. 0 


2. In afſumpſit; there beihg two counts in the declaration, there 


was judgment for the plaintiff as to the firſt and a note projequs a8 


to the ſecond. A writ of inquiry was ſued out to inqure what 
damages the plaintiff had ſuſtained otcaſione premiſerum; and 
upon the return of the writ it was moved to amend it and make it 


| Wen non performationis pred, prime promiſſionis, which was 


granted, the record of the judgment by fant being a warrant 
to Candid Hughes v. Alvarey, Hil. 12 G. 1. Str. 684. 
3. On t e 8th February plaintiff gave notice of executin a 


writ of inquiry before the ſheriff on the 17th; but before 


day he applied to the court to have the writ executed before hs. 
Chief Juſtice at the ſittings after term, and obtained a rule to 
ſhew cauſe the next day; the day following the plaintiff ſerved 
the defendant with the rule at two o'clock, but the defendant | 
not having ſufficient time to ſhew cauſe, ſuffered the rule to be Sat 
made abſolute without defence. The writ was afterwards exe- -- | 
cuted before the Chief Juſtice ex parte the defendant not appear- 
ing. A, motion was made by the defendant to ſet aſide the 
inguiſttion, which, however, the court refuſed to do. Perry « and 
ethers v. Frefuſis, Eaſt, 5 G. 2. 2 Kel. Go. + 
4. An inquiſition was ſet aſide becauſe the plainti® (th gag 
adminiſtratrix) was admitted to be a witneſs. Maddox. v. , 


. be di Prac. Reg. C. B. 450. 


e plaintiff obtained judgment upon arguing a demarrer 

in 2 4Qion on the caſe, and proceeded to execute a writ of _ * 

inquiry without getting judgment ſigned by the prothonotar , » 

which the court held to be irregular and ſet aſide the writ of oy 
W M. Cart v. Parminter, Trin. 7 & 8 G. 2. Barnes 229. 

6. In an action brought againſt a ſheriff for a falſe return of a deQ 

, whereby the plaintiff and others were returned reſcuers, exile 

the plaintiff recovered 504. damages upon a, writ of inquiry ex- 

ecuted before ihe coroner, and the defendants moved to ſet aſide the 
inquiſition on account of the eee of the damages. Upon 
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. s rule to ſhew cauſe. it appeared that the plaintiff hut been taken 
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out of hin bufingſz, being arreſted. upon's writ. of eu. þ 


0 6 being ounded 
oon che return, Bad been carried to Newgats, impriſoned a long: 
d that counſel J 


die, und been put fo expences, an 


— 


before the coroner on the part of the duſendant on the execution 


c the writ of inquiry, The court diſcharged the rule. Chiſcerr 


amber an another,” Mich. 8 G. 2. Barnes, a9. 
Where be 7. Notice that a writ of inquiry will be executed at miner, 
wenne of che without ſaying where there, is bad; and the inquiſition will be 
tha the ont ſet aſide. 
that che wrix 1 | 
ould be executed the uſual place at Durham, and it appeared that for twenty four years paſt writs of 


' + Inquiry bad been executed at one place, wiz. the Court Houſe there, and that is this particular caſe two 


= 
- 


- 


by 
0 


c. 10. If a writ of inquiry be executed before a perſon not having 


4 


. Deny v. Trapnell, Zaſt. 8 0. 3. 4 Will. 378. The writ of inquiry may be executed by leave of 
= : to 


- to move the court for the ſheriff to return a good jury. But unleſs 


contfel had attended for the defendanc, the court refuſed to ſet afide the inquifition taken thereupon. 


„ Nr notice. Arnold v. Sduare, Hil. 28 C. 2. 
Sayer, 182. 3 N * | | 


- Braithwaite v. Allen, Hil. 20 O. 2. Barnes, 309. e 


and the writ of inquiry recited it to be againſt two only, and it 
being moved to be ſet afide for irregularity, it was ſhewn for cauſe, 


wy that if the writ was wrong in this caſe it was matter of error, 


and that no advantage could be taken of it by motion. Sed per 
cur. As to its being error, poſſibly it might be ſo; but to be ſure 


it is a matter of. irregularity, for it is a writ of inquiry taken out 


in a cauſe which is not depending; but, however, if the plaintiff 


aſks, to be. ſure it is amendable by the record. Leave was ac- 
cordingly. given to amend, upon payment of coſts. Conden v. 


Coulter and others, Mich. 10 G. 2. Rep. temp. Hardw. 3 14. 


_ Paul. >. 9. An interlocutory judgment was figned in Trinity term 1737s | 


A Gledbill, and in Auguſt 1738 a writ of inquiry was executed upon eight 
and in Aug 173 nquiry pon 

Barnes 294+ days notice, which was ſet aſide as; irregular; and it was beid, 
notice maſt that where à term's notice of trial is required, there muſt at the 


2 te given de- ſame; diſtance of time be the like notice of executing a writ of 


_ * 


Fade ihquiry. . Peyton v. Burdus, Mich, 12 G. 2. 8tr. 1 100. 
term 


the term. Bezg u, Roſe, Eaſt. 15 C. a. Str. 1164. But this rule only extends to-a-yoluntary delay 

by the plaihriff bimſelf, when the defendant Rays him by an injunction it is an exception out of the rule. 

"Boſworth v. Philips, Trin. 11 G. 3. Blackſt. 784.S. P. Hayley v. Ri, HiL 19 O. 3. Dougli, 72. 
ur 8 f L — TT. * 


Barnes 473- 2 proper authority, the Court will ſet it aßde; but not if, at che 


fat ene time of ſuch execution of it, the deſendant make defence. ' Dixon 


* v. Goodman and others, Mich. 14 G. 2. Prac. Reg. C. B. 451. 


of having s writ of inquiry executed, the court will grant an attachment. Wallace v. Humes, Trin. 
& 14 G. 2. Barnes, 231— But if a deputy be appointed by a deputation under the ſeal of the fherifF"s 
office, the court will di the rule obtained to ſhew cauſe why an inquiſition taken before ſuch a 


deputy thouid not be ſet afide, with cots. Davis v. Skillins, Eaſt. 14 C- . Barnes, 232+ Bot he 


ſheriff cannot appoint two under-ſheriffs extraordinary to take an i s for if he can exceed ove ne 
line can be drawn to limit the number. If an inquifition be taken two the court will ſet it afide. 


court, under ſpecial circumſtances, before the Chief Juſtice, or a judge af aſſise, as an afliftant 

— Aud Where the writ of inquiry is executed before the Chief Juftice or judge of aſſiae, it is uſual 
ſame matter of law is likely to ariſe 

in the courſe of the inquiry, the court will not, give leave to executed before a judge merely on 

-nccount of the importance of the fats. Tidd's Prac. 318, 31g. | 

2 5 4 14 * - 4 " 


co” 


Kinch v. Haine, Mich. 9 G. 2. Prac. Reg. C. B. 447. 


. In treſpaſs. the declaration was againſt three defendants, | 


Fi. 


— CEES 


, 


E <q» x Red 


PARHEICS Te. 


< 
* 
* 
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II. The notice was to execute a writ of inquiry 


"Knapp, one, Ic. Mich. 15 G. 2. 
14. The court held, that notice of the execution of the writ 


a; * » 
mY 


— N . 
by — © Ty . 1 
” 0 — 
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and there being no defence made, the court ſot it aſide for un- 
certainty, Jen v. Fowen, Mich. 14 G. 2. Str. 1142. 


by ten o clock, 


97 


It ould be 
exprefied in 
the notice 

that the writ 


will be executed between two certain hours. Arnold 6. Squire, Hil, 28 G. 2. Sayer, 181. 


132. After ſuing out a writ of inquiry, and before the execution 


and return thereof, plaintiff altered it, had it reſcaled, and after- 
ward executed it according to notice. Defendant moved to ſet 
aſide the inquiry becauſe of the alteration, but the court refuſed 
to ſet it aſide: and the complaint being groundleſs, and containing 


ſome ſcandal, the court 
wht, one, Tc. Mich. 15 G. 2. Barnes, 232. | 


13. The defendant lived above forty miles from London, and 


the plaintiff his coſts. Langley v. 


the writ of inquiry was executed in leſs than fourteen days notice. 


The inquiſition was ſet aſide. 


torney, and therefore ſuppoſed to be preſent in court, made no 
difference: it was held to be neyertheleſs irregular. Hopkins v. 
F Barnes, 264. | 


of inquiry of damages, given in the county to the attorney there 


Note, the defendant being an at- 


(and not to the agent who received the declaration in town) good | 


and ſufficient notice, and diſcharged the rule to ſhew cauſe wh 


the inquiſition ſhould not be ſet aſide. Smith v. Lacock, Trin. 
16 G. 2. Var nes, 305. 


15. In an action of afſumpſit againſt C. and N. the former 


pleaded bankruptcy, and the latter pleaded a judgment recovered. 


After judgment againſt N. upon nul tiel record, the plaintiff. con- 


feſſed C. s plea to be true, and entered a ne/le proſegui as to him 
purſuant to the ſtatute 7 Ann; 


as if the interlocutory judgment had been againſt both defendants; 


by the inquiſition damages were found againſt N. oxly; N. moved 
to ſet aſide the writ and inquiſition; and obtained a rule to ſhew 


cauſe, pending which, the plaintiff moved to amend the- writ by 


ſtriking out C. s name after the za/iter proceſſum fuit, and the rule 
for the amendment was made abſolute without oppoſition. After 
which amendment the writ tallied with the inquiſition, and the 
. "defendant's: rule was diſcharged. Ingham v. Chiſhall and others, 


£aft. 17 G. 2. Barnes," 15. = | 
16. In the notice of executing the writ of inquiry the plain- 


tiff's name was inſerted wrong, (viz. Birt inſtead. of Naſb,) the 


inquiſition taken thereon was ſet aſide. Naſb v. Harrow, Trin. 


24 G. 2. Barnes, 310. f 


et. ſued out his writ of inquiry 


. - 


17. Bill againſt an attorney in the C. B., judgment by default, | 


the writ of inquiry, was returnable upon a; general return day: 
and upon error it was objected that the writ ſhould have been 
returnable upon a day certain; but the judgment was affirmed, 


for the matter is only a miſcontinuance, and that is cured by the 


ſtatute of jeofails. Caupland v. Freinbow, Mich. 29 G. 2. Sayer, 


N 245. 


Vor. III. EE: "pf 


18. The 


= 


18. The declaration in u cauſe was delivered to the plaintiff's 
- attorney; but the notice of 'executing the writ of inquiry was 
ſerved on the defendant himſelf, and not on his attorney, or agent: 
this was held to be irregular, and the inquiſition was ſet aſide. 
Moſley v. Sanford, Mich. 29 G. 2. Barnes, 311. ö 
19. A writ of inquiry of damages concluded thus: 4 Witneſs 
« Sir John Wille Knt. at We/touinſitr,” adding neither day nor year. | 
gs After error, without any defence made, it was moved by the 
defendant to ſet the writ afide, and on the other fide the plaintiff 
moved to amend by adding the day and year; but the court diſ. 
charged both rules. (Very probibly the writ may be ſufficient 
+ as it ſtands.) Dupggin v, the Earl of Prterlotingh, Trin. 32 & 
Bon 
20. er u a 
before the writ wat want wy and before it was executed, the 
plaintiff became banierupt, notwithſtandirig which the writ was 
| erecuted, wheretipon it was moved by the defendant that the 
writ and inquiſition might be ſet aſide. Sad per cur. — We will 
RE conſider this as a writ executed by the aſſignees in the name of 
: the bankrupt, the objection coming out of the mouth of the 
defendant is very unfavourable; the writ was awarded before the 
plaintiff was a bankrupt, and the inquiſition ought in juſtice to be 
ſupported, otherwiſe the defendant would get out of guol, and 
the creditors might thereby be greatly injured. Bibbins and other 
v. Manthie, Micb. 9 G. 3. 2 Will. 358. | 7 oO 
21. A motion to ſet aſide an inquiſition may be 'matle at any 
time before final judgment ſigned. Denny v. Trapnell, Rui. 
8 G. 3. 2 Wi. 37 8. e 
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Wine , (E. a) Writ of Inquiry. Executed. At what Time 
8 Place, and what muſt be proved then (a). wo 
8. c. I. JT HE execution of a writ of inquiry on a Sunday is void, and 
_ Forteſk.373-' ''® F#he'court are bound to — of it without bei 
ſpecially aſſigned for error. Hoyle v. Lord Cornwallis, Ef. 
5 6. 1. Str. 387. | > el 8 1 A* 
2. It is ſaid a writ of inquiry may be executed at any time on 
the return day, before the riſing of the court. Stanton v. Winch, 
8 HII. 6G. 2. Rep. Ca. Pract. C. B. 84. d e 
8. P. En. 3. The inquiſition taken on a writ of inquiry, in an action on 
7: Wall, promiſſory note, was ſer alide becauſe the note itſelf was not 
. 206.42 produced to the'ſheriff and jury, notwithſtanding it was urged on 
Barnes 234 the part of the plaintiff, that tbe note was ſet out in the declara- 
ci tion, and the defendant, not having pleaded, admitted. the action. 
(Te 4) and that the damages were only the amount of the principal, and 
intereſt due on the note. Billers and others v. Bowles, Hil, 18 G. 2. 
Barner. 233. AG . | 
4. When notice is given for the execution of a writ of inquiry 
at a certain hour, it is never underſtood that the time is to be 
ſcrupulouſly 
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Williams v. Frith, Trin. 19 C. 3. Dougl. 198. 
6. Upon a rule to ſhey cauſe why the inquiſtion taken on a 


writ of inquiry in an action on a policy of inſurance, ſhould not 


be ſet aſide, upon the ground that the plaintiff gave no further 
evidence, of intereſt than the production of the policy, it a 2. 45 


that the contained a clauſe that it (the policy) ſhould be 


deemed ſufficient proof of intereſt in caſe of loſs: And the edurt 
were of opinion, that by ſuffering judgment the defendant had 
confeſſed : the plaintiff's title to recover, and that the amount was 
fixed by .the- ſtipulation of the policy: The rule was therefore 


. dilabarged. Ne. Hacker, Hil. 28 G. 3. ** 315. 


(F. 9 Toquiry of. New Wiit 8 ar neceflary; 7Viner 315. 
in.what Caſes. 


1 e of inquiry the jury find da- 


mages for the defendant, the plaintiff ſhall have a new writ 
Daniel v. Purkis, Mich. 6 G. 2. 2 Kel. 97. | | 
hs he rnb Og and an inqui+ S. c. PA. 


ſition wos taken on the Morday after ; this was to be irregu- Ne · C. B. 
lar, and the proceedings were ſet aſide; but the plaintiff had leave 2 Minor 


to execute a new one on payment of coſts, Stanton v. Winch, : v. Wilſon, © 
Hil. 6 G. 2. Rep. Caf. Prod... C. B. 83. 1 


80 If the nit be quaſhed at the defire of the plaintiff himſelf; be muſt pay the 8 his coſts. 
ne 7D. 2./Rep. Ca, Proc, ©, B, gg- 3G Proc. Reg. C. B. 445- 


3. The plaintiff i in an action of treſpaſs for meſne profits So if the _ 
. moved to quaſh his own writ of inquiry on account of the ſmall- ſheriff —— 
neſs of the damages given, alleging that the ſheriff-woul! not dene to 


admit the plaintit to, prove his hk 3 in order that the jury might be given by 
aſſeſs damages from the time it accrued, and that the jury were mi driend-- 


influenced by the defendant's attorney, and other perſons in favour wm yi 


of. the defendant. The court ſeemed to think this a miſbehaviour df 'n da- 


in the ſheriff, and other perſons, and granted a rule to ſhew cauſe. en == 


" Giltert v. Morfhead, Eaft., 6 G. 2. Rep. Ca. Pratt. C. B. 89. Tun », 


Andrews, Trin. 14 & 15 C. 2. Barnes, 448. But where the motion was on the ground of ſmallneſs of 
damages; alone, the court refuſed the rule. Gilbert v Nightingale, Mich. 10 G. 2. Rep. Car. Prac» 
C. B. 145. In the court of K. B. It was determined that the rule of not ſetting aſide verdiQts for the 
ſmallneſs of damages did not extend to caſes. where the jury miſtock in point of law; and Pratt, C. J. 


| foig by-knew. no reaſon. why, the cqurt thould not incerpoſe In the ather caſe, Woodford v. Eades & 4. 


Eaſt. 7 G. 2. Str. 425. Upon m—_— +} 7 
and not prepared to prove his whole demand, and the court ſet n 2 
the damages being too ſmall. Hall v. Stone, Eaſt. 8G. 1. Str. 515. "The pins 
12855 the defendant ſuffered judgment to go by default : — executing a of 3 * 
's witneſs refuſed to give wee; whereupon the jury r damages only. The court, 
on motion to ſet aide the inquiſition panty peg? ary fo pre * — 
L Is nog ad ar hens ſtood; or that —— 3 1 
go by defaylt, for had be pleaded, the plaintiff could bary ſuffered a denſoitz and t 
ere on payment of coſts, Markham v. Mid- 
e 2 Str. 1259. "The court have reſu r 
1 r ions: —— | 


— 


* 
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circumſtances of the caſe.; it reſting entirely in the diſcretion of the court, Benſon v. Sir Thomas Fre- 
derick, Hil. 6 G. 3. Burr. 1846. Ia what cafes the court will grant a new trial, becauſe the damages 
given by the firſt jury were exceſſive, or tov ſmall. Ide Trial, Letter. (V. f) 8 
In an action of treſpaſs for meſac profits, after a recovery in ejectment, the detendant ſuffered judgment 
to go by default; and on executing a writ of jnquiry the jury gave their verdict for the rent of the pre- 
miſes, but did not include the coſts of the ejedtment: The defendatit became x bankrupt after the 
Judgment in ejeAment; and before the ſecond action was brought ;, Application was made to the court to ſet 


_- aſide the inquifition,. becauſe the coſts of the ejectment were not incluced in the damages; but the court 


refuſed to do ſo becauſe the plaintiff had another remedy for thoſe coſts,” for they being a Fquidated debt 
he might have provedit under the commiſion. And they did not think that the jury, in not including 
the coſts, had 1o far done wrong as o indute them to inte: poſe, and fet afide the inquiſiuon. Gulliver 
v. Drink watt, Hil, 28 G. 3+» 2 Term Rep. B. R. 261. f ' | 


VB % = „ 9 \ 


4. Too objections on account of irregularity were taken to the 


©  , execution of a writ of jaguiry in an action for falſe impriſonment, - 


and à motion made to ſet alide the inquiſition, but it was inſiſted 
on the part of the plaintiffs, that the irregularities were cured by 
the defendant's attorney having artended the execution of the writ, 


_ croſs examined the plaintiff's witneſſes, and produced a witnieſs for 


the defendant. The damages were 250/. No ſpecial damage 
being laid in the declaration, and it appearing the plaintiff had 
been confined for twenty-ſix days only, and the plaintiff having 
made no affidavit reſpeCting the damages, or impriſonment, the 
court thought the damages exceſſive, and ordered the inquiſſtion 


to be ſet aſide upon payment of coſts, and a new writ of inquiry to 


be executed before a judge at the next aſſizes. Yate v. Swarne, 
Mich. 15 G. 2. Barnes, 233. a 189. 4 5 


F. On the execution of a writ of inquiry in dower, the jury 


found damages to the time of the taking of the-inquiſition, and 


made no allowance for repriſes; and for coſts, gave the amount of 
(% The re- the attorney's bill for the demandant (a). The court afterwards 
porter makes held the inquiſition bad for each of theſe things, and ſet it aſide, 


' - Whetherthe directing a new writ of inquiry to be executed before a judge at 


jury figuld the next aſſizes, on payment of coſts. Penrice v. Penrice, Trin. 
won code 2 5. a5 uſosls and thezeſt to be taxed ar allowed de increments by the protbonotary ? But this, 
he'lays, was not before the court. tt, ed 5 
eee ** . SITS $11 ee oa; 
„ 6, The caſe muſt be very groſs, and the damages enormous, for 
+» © the court to interpoſe by ſetting aſide an inquiſition taken upon a 
_ . writ of inquiry, and granting a new writ on account of exceſſive 
damages. 1001. damages were found againſt cuſtom-houſe officers 
- for entering plaintiff's dwelling houſe to fearch for uncuſtomed 
goods, and though it appeared they did very. little or no damage, 
the court would not interfere. Bruce v. Rawlins and others, Eaft. 


10 C. 3. 3 Viſſ 61. 
wenne, (. a) What Things are to be inquired. 
_ Aprniſ- II ON judgment by default in an aQion upon # proniifſory 
N Gy note or | 
Chee aces offered other evidence of its being the defendant's hand. And 


note, the plaintiff did not produce the ſubſcribing witneſs, but 
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| Damages. . 101 
tze cobrt held this was ſufficient, for the note being ſet out in the not be prov- 
declaration is admitted ; and the only uſe of producing it, is to 3 | 
ſee whether any money is indorſed as having been paid upon it. , n. 
Bevis v. Lindſell, Hil. 14 CG. 3. Str. 1149. 5 nz. 


ö % o 

ö 11 G. 3. 3 Wilf, 156. Snowden v. Thomas, Blackſt. 784. ſemb. 8. C. Mills v. Lyne, HII. 26 G. 3. 
wx Bailey on Bille, 24. Green v Hearne, Eaſt. 29 O. 3. 3 Term Rep. B. R. 302+ But the note · or 

: muſt be produced, 16. and wide ante, Letter. (E. a) pl. 3. | 1 
[ — — — — — 0 5 
cr 


(K. a) What may be done in or about the executing 7Vize 320. 


- a Writ of Inquiry. 
; . Urox executing a writ of inquiry before Raymond, C. J, the N. Mark- 
y + plaintiff was unprepared as to ſome evidence, and upon, 1134. 
t, conſideration the Chief Juſtice held, that he might adjourn to the suage 
T next ſittings, and accordingly the jury were adjourned over, the 1259. 
e plaintiff ſubmitting to pay coſts. It was compared to a coroner's 
d inqueſt, or a commiſſion of lunacy, where the jury are adjourned 2 
8 over ſeveral times, it being but an inqueſt of office. Colman v. 
hs ns”, 6 al. Hil. 3 G. 2. Str. 853. 1 — IC h 
m 2. The court granted leave to execute a writ of inquiry before 'Y 
to the Chief Juſtice at his fittings in Middleſex, it being againſt the 
16 ſheriff's officer. - Euant v. Bird, Eaft.' 75 G. 2. Cunning. 27. 
3. The execution of a writ of inquiry before fourteen jurors 
Ty was held good; for it is but an inqueſt of office whereon no attaint 
ad lies. Chefter v. Crawley, Mich. 15 G. 2. Str. 1159. 
of | 
K | (L. a) Inquiry of. In what Caſes it muſt be by the Werne. 
* firſt Jury or not, and where by the Court, d 
| T O a declaration in aſumgſit the defendant pl:aded. miſnomer 


in his chriſtian name in abatement, and upon iſſue joined the 
jury found a verdict for the plaintiff, but negleQed to aſſeſs da- 
mages; whereupon it was afterwards moved for a writ of inquiry, 
but againſt it, it was ſaid for the defendant, and agreed per cur. 
that the omiſſion of the jury in not finding damages in this caſe, 
could not be ſupplied by a writ of inquiry, but a ven. fac. de nous 
muſt go; for where a man may have an attaint, there no damages 
ſhall be aſſeſſed by the court, if they be not found by the jury. In 
Aan damages are the whole object of the writ and ſuit, and 
though ifſue be joined upon a fact in abatement, yet as to the de- 
fendant it is concluſive to all intents and purpoſes, and involves 
the damages upon finding the fact againſt him; and if outrageous 
e been given, an attaint would have lain. Eichorn v. 


Le Maitre, Hil. 8 G. 3. 2 Wilſ. 367. | 


| * 
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1j. DEG: Cra, Eafter term, 30 G. 3.—It is ordered, that 

e from and after the firſt day of Trinity term next, no priſoner 
within the King's Bench priſon, or within the rules thereof, ſhall 
Havye, or be entitled to have, day rules above three days in each 
ſterm. And it is further ordered, that every ſuch pri having 
4 day rule, ſhall return within the walls or rules of the ſaid priſon 


at or before nine o'clock in the evening of the day for which ſuch 


rule ſhall be granted. 43 Term Rep. B. R. 584- 

2. Reg. Generatis, Leit Term, 37 G. 3—H-t is ordered, 
that notwithſtanding the general rule made by this court in 
term 30 G. 3. if any prifoner in the King's Bench is L 
er ſtate by affidavit any ſpecial eauſe to the ſatisfaction of 
this court for having an additional day rule or day rules beyond 
thoſe allowed by the aforeſaid rule, ſuch additional rule mw rules 

mall be granted accordingly for an or days enſuing ſuch a 
_ plication. ne brug ny of cu ge 25 : A 


a. FY — _—_— 


44 _ Deaf, Dumb, and Blind, 


2. 


9 


Wer (A) How conſidered ; affd favoured, or not, in Law. 


.  Inalike 1. NE being put to the bar to be arraigned, appeared to be 

_— —_ O deaf, and dumb. The court directed the ſheriff to impan- 
Flad ver- nel a jury, and a jury being immediately returned, they were 
6i& that the charged to try whether he ſtood mute through obſtinacy or by the 
priſoner was yifitation of God, which latter they found z but it appearing that 


e, he had been in the habit of communicating his ideas a par- 
God, the ticular perſon, that 4290 was examined upon oath as ts the fact 
Jose of being able to ma | 

Tan Hi and it appearing that he was capable of receivin intelligence from 
vere o opi- that perſon by means of ſigns, he was arraigned; tried, convicted 
nion, that of fimple larceny, and ſentenced to be tranſported. Thomas Jones's 
| dit was not Caſe, O. B. December 1773. Leach, 97. 7 

an abſolute bar to the priſoner's being tried upon the indictment, for a perſon ſurdus et mutrs 4 
narivita'e is in contemplation of law incapable of guilt upon a preſumption of ideotiſm, yet that preſump- 


tiou way be repelled by evidence of a capacity to underſtand byfig ns and tokens, which it is known that 


. - 
fs ot * * * 


e the ptiſoner underſtand what others ſaid, 
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thus afflicted to a extent. Great, diligence and 
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ineffeual the plea of not guilty may be entered, and then it is. incumbent on the court to 
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dumb, and conſequently may be g 
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2. At the trial of a priſoner for ſimple grand d larceny, 8. C. 
Ruſton, a man mutus et ſurdus a nativitate was _—_— rw 
neſs on the part of the crown; his ſiſter was examined on the voir (4), 

dire, from whom it appeared that ſhe and her brother had been for 

years enabled to underſtand each other by means of certain arbi-. 

trary figns; and motions which time, and neceſſity had invented 

between them. She aid, theſe ſigns and motions were not ſigniſi- 

cant of letters, ſyllables, words, or ſentences, but were expreſſive 

of geueral propoſitions, and intire conceptions of the mind. She 

was certain that ſhe could communicate to him true notions of the 


moral and religious nature of an oath, and the temporal dangers 


Several rer were taken to his admiſſibility, 
Hats, J. over-ruled, and Jahn Ruffon was ſworn to depoſe 
the truth, and the ſiſter truly to interpret, and upon this evidence 
it appears the priſoner was found guilty. John Ruflor's caſe, O. B. 
January 1786, Leach. 316, 5; ' | 


. 


— ñ— 
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mn. „ 
(A) For what Things it lies. OO IVinergas., 


„Dir may be brought for a ſum. capable of being aſcer- Dectunion 
tained, though not aſcertained at the time of the ation 8 


brought. It is not neceſſary that the plaintiff in debt ſhould re- 3 


cover the exact ſum demanded. Per Lord Mansfield, C. J. in 4 piead- 


Waller v. Witter, Mich. 19G. 3. Burr. 6. ** 


F 


| was proof that the loan was 100 J. ; on which the plaintiff had a verdict as to 100 J. and nil debet as to 


the reſt. The defendant afteewards moved for a nonſuit to be entered, and for a new trial, becauſe debt 
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ld abt grant 2 pew trial, juſtice having done by the verdiQ, and the fum recovered eommene 
_ farate to the rea debt. Aylett v. Low. Trin. 18 G. 3. Blackft. Rep. 1221, 80 it ſeems in (caſes 


Where the giſt of the ion is ſupported, and a caſe proved confiſtent with the declara on, the action 


not being for a preciſe ſum, but for a ſum in proportion to what the jury ſhall find to be the value or the 
damage, it is not neceſſary to prove the exact ſum laid in the declaration. As in debt on 2 

gent. Walker v. Witter, Mich. 19 G. 3. Dougl. z. So againit a tenant for double the value of 
land u hen he holds over under the ſtat. 4 G. 2. c 28. 80 for treble value for not ſetting out "tithes 
under the ſtat. 2 and 3 Edw. 6. c. 13. YideDougl, 732. u.) Nd ref. letter (B. a. 2) fl. 6. 


2. It was agreed by all the judges, that wherever indebitatus 


_ -, afſumpſit is maintainable, debt alſo is; in Valter v. Witter, Mich. 


3. To an action on a bond the defendant pleaded wad et  faftum, 


19 G. 2, Dougl. 1. 


| aud folvit pe diem. The bond was payable on a particular day, 


but if not then paid there was reſerved an increaſe of intereſt. 
The bond was not paid for three months after that day, when the 
defendant paid the principal and intereſt up to that day, but would 
not pay the increaſed, or any intereſt for the three months, to 


recover which the plaintiff brought his action. It was held b 


no damages could be given in the preſent ca 
- which alone was the foundation of the action. If the plaintiff 


In the caſe 
Herreis v. 
Tamil, 
rd Ken- 
ſaid, 
27 The caſe 
cited fram 
« Venttis 
e ought not 
« to be 
treated 
« ligktly, 
«c nor be 
« overturn- 
"4 ed with- 
4% out great 
% confidera- 
6 tion. de · 
% cauſe it 
% has the 
«« ſanction 
« of Lord 
« Falc's' 
% name; 


#* but ag 25 


Lord Kenyon, C. J. at niſ privs, that the plaintiff could not in that 
form of action recover the intereſt, having received the principal. 
He faid, that this was a plea under the ſtat. 16 Ann, which allows 
a payment to be made after the day, and that it may be pleaded 
in bar; that the jury may give the intereſt in the form of damages, 
but there muſt be ſomething to ſupport them ; that here the prin- 
cipal having been paid, for it there could be no verdict; that that 
being gone, every thing founded upon it muſt go too; therefore 

A the claim for 


meant to have demanded further damages, he ought not to have 
received the principal, as a tender after the day without payment 


was not pleadable in bar under the ſtatute, in which caſe he could 


have recovered the whole principal. and increaſed intereſt. Dixon 
v. Farkes & al. Hil. 24 G. 3. Ein. Ni. Pri. Caf. 110. 


4. In an action of debt on a mutuatus, the plaintiff added in 


his declaration a count, alleging that the defendant was indebted 
to the plaintiff in the further ſum of 66/1. for legal intereſt due 
aud payable from the defendant to the plaintiff upon a certain 
ſum of money before that time lent and advanced by the plaintiff, 
The defendant pleaded in abatement, praying judgment of the 
writ, becauſe the ſaid-fum of money in the writ, ſuppoſed to have 


been borrowed from the plaintiff, was borrowed by the defendant 


and other perſons not named. The plaintiff demurred, and 
amongſt other cayſes for this, that it did not extend to both the 
cauſes of action above ſpecified, but only to one of them. In 
ſupport of the plea amongſt other things it was inſiſted, that the 
count for intereſt only could not be ſupported, and therefore it 
was not neceſſary for the defendant to plead to it; and the caſe 
of Seaman v. Dee (1 Vent. 198.) where it was held, that debt does 


not lie for the intereſt of money, was relied on. The court held 


clearly,, that there muſt be a judgment of reſpondeat ouſter, be- 
cauſe the plea of abatement being to the writ it myſt anſwer 1040 


/ 
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neceſſary to decide 
lie for. the intereſt of money, to determine which the defendant, . — 
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| whole demand, whereas this only anſwers the count for money, « pretene- | 


borrowed : but though for this reaſon they did not ſeem to think it, © adviſed, I 
the queſtion, whether an action of debt would 1, afl. i. 


do 
ought to have demurred, yet Lord Kenyon, C. J., Aßbbunſt and ©* the reaſons 
Groſe, Juſtices (Buller, J. abſente) ſeemed ſtrongly t think, that i, fppet . 
an aQion of debt might be maintained, and that the caſe in Ven- « that jodg- 
tris was decided wrong. Herreis v. eſon, + 34 G. 3. „ run 
Torn B. R 8 1 Jamieſon, of 340,3. dsf to 
5 erm Rep. . 535. ; pA « ſhew, that 
« thy decifion ought to have been the other way, For if it were rightly decided in that caſe that an action 
4 of debt would not lie for intereſt, great jojuſtice would be done in a variety of inftances that might be 
c put. If by the terms of the contract the payment of the money borrowed is to be till a diſ - 
« tant day, and intereſt be reſerved and made payable in the mean time, the lender not, according 
« to that doctrine, have any means of enforcing the payment of the intereſt before the principal can be 
« recovered ; and, if the ſecurity were by deed, the lender could not recover intereſt at all in aſſumpfic 
« on account of the deed.” Aſhhurſt, J. put the caſe of money ſecured by a note but payable at a 
diſtant day, with intereſt half yearly in the interim, and aſked, could not the lender recover the intereſt 
in aſſumpfit by itſelf, without waiting until the principal be due? If he can (faid be) I think he 
may alſo recover in an action of debt if he chooſe to run the riſk of the defendant's waging his law on 


- the authority of the caſe (Walker v. Wicter) in Douglas, | : 


Ce) Whar will be a good Conſideration to raiſe a TVier33s 


ä 


The Giſt, of the Action, ſcilicet, whether he ſhall have 
an Action of Debt, or Action upon the Caſe, or 
Covenant. EY 


1. 4, Having a baſtard child by B. a fingle woman, in conſider 
A ation that C. would marry her, and would ſettle a ſmall 
eſtate of which he was ſeiſed in fee on her for life, and would 


| likewiſe take care of and maintain the child, entered into a bond 


in the penal ſum of 800 J. conditioned for the payment of 400 1. 
to the ſaid C. by inſtalments. C. married the wornan, made the 
ſettlement accordingly, and maintained the child. It was held to 
be a good conſideration between the parties. It was a ſtipulation 
between them in conſideration of marriage ; the one having per- 
formed his part, the other was bound to perform his. There was 
no ground to impute any fraud in the caſe. Ex parte Cottrell, 
Hil. 18 G. 3. Cowp. 742. * 
2. A woman who was about to marry a man who was 

ſeiſed for the term of his own life of a copyhold eſtate, ſubject 
by the cuſtom of the manor to a widow's free bench, entered into 
a bond to T. G. the huſband of her intended huſband's grand- 
daughter, in the penalty of 100 J., with a condition reciting that 
her intended huſband was ſeiſed of and intereſted in the premiſes, 
reciting the intended marriage, and. that ſhe, in caſe of its taking 
effect, and of her happening to ſurvive him (he dying ſeiſed of the 


premiſes) would be entitled to her free bench; and that ſhe had 


agreed in ſuch caſe that ſhe would permit and ſuffer T. G. and his 


wife, the grand-daughter of her intended huſband, to hold and 


enjoy. 


Walker e. in Faux v. N Mich. 1 G. I. Porteſe. 197. 


__ Witter, 


ener, and for theis/0wn henef t to receive and take tho rents and 
— — 2 


which ſhe had-r eee eee 
c 2 cider to be made of the fruit growing a7 Cont 
-__ annually during her widowhood) provided chat ee faid G. _ 
bis wife, their executors, &:. would, when requiſite, repaip 
roof of tu yr of te deck. n which fe eie. 
ſelf; and keep the fame habitable, and furniſh her with a bod, Gr.; 
and that ſhe had alſo agreed, that in caſe ſhe ſhould marsy again, 
the faid T. G. and his wife would be 2 


mies and of all intereſt therein, ſhe would pay unto the Mid 


. G., his executors, e. the lum of G0 L within due month after 
ſuch ſecond marriage. And the condition was for the 
ance of theſe articles. It was held, that this was not a voluntary 

/._ bond, being made in conſideration of marriage 1 and that it would 
© bind al the parties concerned in it. Rew v. 'the Inhabitants of 
Lopen, Trin. 28 G. 3. en. | . 


Er. e Where Debt he. The Gilt os che AQgon. 


Wee, D EBT is upon the contract or ſale, but indebitatus affumpft 


is an action on the promiſe, and lies only becauſe of the 
22 promiſe. If you bring indebitatus afſu for _ J. for a horſe 
ed, debt will ſold for more vr leſs, yet the plaintiff 
ke. Per fold for; but if debt be Pant; on that contract, if it come out 
and Buller, to be more or leſs, the plaintiff cannot recover, for it is a precipe 


uftices, in gaed reddat, and ſo much money in particular. Per Parker, C. J. 


>: 


Doug. 6: Ss 


De (.. 2) Pleadings in Debt for Rent. 


1. £7 Having ving a term for years, ob kick one year and three 
quarters were to come, agrees with P. that he ſhould have 
the premiſes 22 the remainder of the term, paying to him H. the 
ſame rent as was reſerved upon the original leaſe. It was inſiſted 
upon, and agreed to by Pratt, C. J. that H. might maintain debt 
for rent upon this agreement, though he could not diſtrain 
ae of a reverſion. Poultney v. Holmes, Mich. 7. 
Str. 405 


Adlon of 2. — „ Lowke 


Lenker, for the demiſe of lands in Surrey. The action was laid in London, 


I and on demurrer it was held that the plaintiff had his election to 


the a:ngnee 


of the:effor bring it in either againſt the leſſee ; otherwiſe, had it been againſt 


| aainſtthe an aſſignee, who is chargeable only on the privity of eſtate. Pa- 


—— terſon v. Scott, Trin. 13 G. 1. Str. 776. 


Midaleſex, of lands in Suney ; . ] ů- u 


in this caſe is at the common law, which always annexes the rent to the reverſivn, is always local, and 
N the court wh-re the land is; and the dittiaion is between debt and covenant, for 
| covenant 


recover what it was 
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Tria. 5 & 6G. 2. Forteſe. 360. | 
bt for rent on a covenant in 2 leaſe. Plea, that after 
making the leaſe, and before any rent due and payable, one K. P., 
after making the ſaid indenture, having a prior and better right 
and title to the premiſes than had been granted to the defendant, 
againſt his will entered into the premiſes, and by due proceſs and 
courſe of law expelled and evicted the defendant. Demurrer inde 
and cauſes ſhewn that the defendant in his plea had not fet forth 
binge Sg ara e had to the premiſes, nor by or 
from whom ſuch title accrued to her, nor had traverſed or con- 
feſſed the title ſet up by the plaintiff, nor had ſet forth by what 
roceſs, nor out of what court iſſuing the ſaid K. P. did evict him. 
Befdes theſe cauſes, other exceptions were taken to the plea, 
vis. that it is not ſhewn that the K. P. had a title to enter. 
That the defendant had not traverſed his poſſeſſion and enjoyment 
of the iſes. That this was a plea of nil habuit in tenementic, 
which cannot be pleaded againſt an indenture of leaſe. That 
tho defendant ought to have ſhewn that the eviction was by judg- 
ment and writ of poſſeſſion, and that it had been held that 
air, e of poſſeſſion awarded is not a ſufficient ſhewing of 
the eviction without wt gn wa judgment alſo. Lord Hardwicke, 
C. J. and the court held, that as to the exception, for want of 
ſetting out the evictor's title, the plea was ill; in caſes of breach 
of covenant for quiet enjoyment, it is ſufficient if you aſſign the 
breach in the words of the covenant, ſo you ſhew that the title of 
the eviftor wap not derived from the plaintiff himſelf; but in this 
cafe there was no affignment of a breach following the words of a 
particular covenant; for ought appeared the eviction might be 
colluſionz upon this plea there muſt have been a complicated 
iſſue of law and fact before the jury, for the iſſue muſt have been 
that K. P. had not a better right and title than had been granted 
to the defendant. The defendant ought to have ſhewn likewiſe 
that K. P. had a title to enter, for poſſibly ſhe had no title of 
entry, though ſhe had a title to recover in a real action; and in 
the entry in Winch, 176 the plea ſhews 2 good title and a title of 
z and as to not ſetting forth what proceſs, it was bad in that 
allo; for if the defendant had ſhewn a judgment and writ of 
ſſeſſion the plaintiff might have taken iſſue of nu tie! record; 
Fe this lea is not a plea of nil babuit in tenementis, Jordan v. 
Tells, Mich, g G. 2. Rep. Temp. Hardw, 171. By 


* 
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Vite Bull. 
Ni. Pri, 1 59. 
Vue title 
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g. In debt for rent Ipainſt the defendant, as aſſignee of a term, 
he pleaded that he had made a further aſſignment to R. before the 
time for-which the rent was demanded, to which the plaintiff 
replied per fraudem. On the trial it appeared that the defendant, 


being. weary of the aſſignment he had taken, employed. a perſon 
to 800 out one who would take it off his ads, and R. a poor 
priſoner was prevailed on to accept it. And the defendant, in 
. confideration of 5.4, (Which it appeared he lent her for that pur- 


pole) made a formal aſſignment. The queſtion was, whether 
is was fraudulent or not; and Lee, C. J. directed the jury to 
find for the "defendant. He ſaid the defendant could not be 
charged upon the privity of the eſtate, which was deſtroyed as 


- againſt him by the legal aſſignment to R.; and it was the folly 


of the plaintiff to 'diſcharge the original leſſee; that R. being a 
beggar did not alter the caſe. An aſſignee. is not chargeable any 
longer than he occupies the premiſes. -  Lebeux v. Naſb, Hil. 
18 G. 2. Str. 122127. 5 "ft 25 


6. In debt for rent the plaintiff declared upon an indenture of 


tion ſtated the demiſe, the cnjry of J. G., and t 


leaſe for 21 years made between V. W. and J. G.; the declara- 
bat aftetwards 
V.. ſold the reverſion to the plaintiff; that ſubſequent to ſuch ale 


of the reverſion the eſtate of J. G. came by aſſignment to the de- 


fendant, who entered, Oc, after which. half a year's rent came 
due and in arrear, The defendant pleaded that * nothing of the 
4c rent is in arrear as by the declaration is above ſuppoſed.” The 


plaintiff demurred and aſſigned for ſpecial tauſes, 1ſt, that it 


was not alleged that the rent was paid on the 24th June, or when 
it became due, or when the fame was paid; 2d, that it did not 


allege that the rent was paid before or at the time of exhibiting | 
the bill, or that the ſame was not then in arrear and unpaig. * But 


the court over-ruled the objections, and held the plea to be an 
anſwer to the action and the general iſſue. Warner and another 


v. Theobald, Eaft. 1) G. 3. Cowper, 588. Secus in an action of 


covenant, for in that riens in arreare would be bad admitted +: 
arguendo. Jbidem, * e | i N 
7. Debt was brought on the reddendum of a leaſe which was 
expired. The defendant pleaded, 1ſt, non ef faftum; 24, as to 
18 J. 5 5, one quarter's rent; that he became a bankrupt ; and that 
the ſaid ſum of 187. 5 4. was due before his bankruptcy ; 3d, as 
to the reſidue of che Hum demanded, that it became due after the 
bankruptcy. On the firſt plea iſſue was joined, on the ſecond 


the plaintiff remitted the 18 ,. 5 5., and demurred generally to the 
third. After argument at the bar, Lord Mansfield ſaid,” two 


2 had been made for the plaintiff; 1ſt, if there had been no 
ankruptcy, but the leſſee had merely aſſigned to another, he 
would ſtill remain liable in debt till the leflor had aſſented to the 
aſſigument: 2d, bankruptcy being an act done by the bankrupt 
himſelf, he ſhall remain liable like any other, leſſee. As to the 


firſt point, it is not digs: that there ſhould be an actual 
or 


acceptance of rent by the le 


in order to diſcharge the leſſee 
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fromthe action of debt on the reddendum; but a any aſſent is ſuſi- tene 
cient.” The action on the reddendum is founded not merely on 
the terms of the demiſe,- but on the enjoyment of the tenant. In 
Warren v. Conſet, 2 Ld. Raym. 1500, it was argued the © levied 
« by diſtreſs and ſic nil debet” was a good plea to debt for rent 
on an indenture. What ſhall be deemed an enjoyment by the 
tenant hath been much agitated as a queſtion of law; but he cannot 
deſtroy the tenancy vitho ut the aſſent of the lefſlor. On behalf 
of the deſendant it was argued," that notice to the leſſor is a ſuffi- 


cient diſcharge to the leſſee. But in the caſes in Brownlow, 20. 


and Cro. Fac. there was an expreſs acceptance, and in 1 Sid. 447: 
though the caſe is ſhort and confined it muſt be fo underſtood. 
In 2 Jaund. 18 1. it is ſaid, he may ſue either aſſignee” or leflee. | 
In the preſent caſe there is neither acceptance of rent nor afſenth 
and if there were nothing but notice, we are all of opinion that 


the leſſee would be liable to the action. This brings me to the 3's 
ſecond point, on which there are only two eaſes; for that of | 


Ajlet v. * (a) does not apply; thoſe caſes are Mayor v. (a) Nut. 
Steward (5) and Cuntrel v. Graham (e) ; the firſt was determined — 
on the {See that the covenant was collateral; but there is a f. 3 


ſtrong, though obiter dictum of Yates, J. that it would be hard to 6 A 


a leave the leſſee liable to the covenants, when the act of law had 2439. eri. 


diveſted him of the emoluments and veſted them in his creditors. (e) arne 
In Cantrel v. Grabam the court made a direct determination on Vin. Abe. 
the point. The counſel. ſaid it was merely made to relieve the 40 pl. 41. 
defendant on account of the hardſhip of the caſe. But the court 

would not have diſcharged him unleſs they had been fatisfied - 

that the action was not founded. This caſe is preciſely in point, 

and we agree with the determination. The bankrupt's eſtate is - 
veſted in the aſſignees by act of parliament. * Every man's aſſent 

muſt be preſumed to an act of parliament. ' It was agreed that if 

a man be diveſted by act of law, without his own default, he 

is diſcharged. This is as ſtrong, becauſe, though it was his own 


act originally on which the aſhgnment was founded, yet the im- 


mediate effect produced is by act of pavliament er in, jure non . 


 remota ſed proxima ſpectantur. Wadham v. Marlow, Mich. 2 5 G. 3. 
Ne 437- (9) 


— 


0⁰ Upon what Judgment or other 8 it lies. 7Viner $49 2 


: 


45 BT was brought upon a judgment of nonſuit in an inferior Haren 


court; and upon a general demurrer it was objected that Faicbourne, 


the action of debt would not lie; but the plaintiff had judgment, 8 23 


Amen v. I ifon, Hil. 25 G. 2. 1 Wilſ 6s. x Leon. 316. caſe 344. 
2. An action of debt was brought in the county of Middle eſex Lord Mans- 


St. Jago de la V. ega in Jamaica ; and the declaration — 4 , 


upon a judgment recovered in the ſupreme court of judicature at 8 d. in the 
p J 05 P J 


the toon 


N N with a preut potet per retordum.' The defendant pleaded ter, lie, ue 


nil © 


> » 


— 


% Debt. 

coſe of ade jolned, r the latter he replied 
ne that there was ſuch a record. Upon argument of this iſſue in 
dae of ove lau, (the record being brought into court) it was contended for 


he" 2 the defendant" that an action of debt could not be maintained on 


9 W 
es 


there. Af. to an arreſt of judgment on the verdict found for the plaintiff on 
dene the ifſue.of ai/ Jdebet, On the iſſue on the mul tiel record it was 


1 inſiſted, that there muſt be judgment for the defendant, becauſe 


of Chancery, the j ent in Jamaica was not a record in the proper legal ſum 
<= the foun- of che word. But che court were of opinion that the plea of nul 
22 tie record was improper and a mere nullity. Lord Mongfield, 
afirmet, C. J. obſetted, that the diſſiculty in the caſe had ariſen from not 
—_— fixing accurately what:a court of record is in the eye of the law. 
mann = That deſcription is confined properly to certain-courts. in England, 
— and their judgments cannot be controverted. Foreign courts (a), 
e and caurts in England not of record, had not that, privilege, nor 
the jutti 22 of Wales, — ; arr og doctrine in the caſe of Sinclair 
el the deci- v., Fraſer (4) vas unqueſtionable. Foreign jud ts are a ground 
5 2 oſ action every where, but they are — th ÞAſoborſt, J. in 
Lords, be- uulelitatus afſumpfit on a foreign, judgment, the judgment is ſhewn 
cauſe the as à conſideration; and wherever indehitatus can be main- 
original de- tained debt will lie. Buller, J. ſaid, that as to the point that the 
cree was in 
the c ur: of judgment was not a record, and that the defendant muſt have 
Wales, judgment on the plea of uu tiel record, there was,no foundation 


. for it, becauſe it was ſtated.as 2 judgment of the court of Jo- 


clearly liable /4aica. As ſuch it was to be tried by 8 it might 
eder have been on the ai debet) and not hy the court. The praut 


SE —_— per recordum in the declaration was abſurd, and might be rejected. 


Ca. Abr. 3. Walker and others, Aſſignees, Or. v. Witter, A . 19 G. 3 
3 Douel. 1. =_ | | 
oe N | 7 by 
debt on a judgment of hy Homes art of Jataica 4 redilt for plaintiff, and a rule to ſhew cauſe 
why there ſhou'd not be a new trial. Lord Kenyon—lI cannot help entertaining a very ſerious doubt 
ing the docti ine laid. down in Walter v. Witter, that foreign judgment are not binding on the 

ies here. But when I am told that Lord Hardwicke did not hold himſelf bound by = decree on the 
Chancery fide of the court of great ſeſſions in Wales, affirmed by the Houſe of Lords, I own I am quite 
loſt in amaze. How ſuch a decree could have come in re viſion before Lord Hardwiake, a: - , 


r ” A 


courts of admiralty, as to «within- the juriſdiction, are concluũ ve (alk 
unleſs reverſed by the regular court of appeal, and cannot be controverted collacerally in a civil tuit. 
(5) It was an appeal from the court of ſeſſion in Scotland to the Houſe of Loxds,j in the cafe of an 
action brought in that court on a judgment in Jamaica ; it was laid down as a general principle that ſu 
a judgment is prima facie evidence of a debt, though it is competent to the defendant to impeach 


jzuftice of the „ by ſhewing it to have been irregularly or und q y obtained. V Dougl. 4. 
8. F., ia the Court of Seiion, Cochran v. The Earl of | Buchan, Juns 1693. Sir H. Dane. 


1. 
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(e) According to bir Lordſhip's' opinion in'Bernardi v. Motteux, Doug). x81, the judgments of 
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: as ſuch, und a 
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L rights, which had been final! 
zom satt which I muſt enter any proteit. In Moſes v. Mac Ferlan, (Burr. 1005.) Lord A 
ſaid, the merits of a judgment can never be overhauled by an original ſuit, either at lan 
equity ; till the judgment is ſet afide or reverſed it is'conclufive as. to the ſubject matter of it to all 
intents and „ though in the Ducheſs of Kingſton's cafe it was held that the judgment 
al court might de examined, yet that was on the ground of fraud, The judges there 
opinion you ge per fraudem to a judgment. That is not an"tuthority for faying 
that We tan feviſe' jaldginiedts'6F thie loweld-courts in foreign countries, when they have competent 
—— Ways prog which was hid down in Sinclair y.-Fraſer bas always been 


a 
: 
4 
| 
1 
: 
i 
1 


c. 


. concluſive, till it be im by the other party. I have often "Heard © Mansficld 
tepeat Shit was ſaid by Lord e in the-chſe alluded do from Wales, : as rr bis 
's-opinion'was this, en you call for my aſſiſtaace $0 carry into effect the fron of ſome 


court cu go if Whir war faid in Walker v. Witter were departed from. It was there? held 


plea of nu! tied record in ſuch a caſe is mere nullity. Ho then can it bave the 
obligatory: force? In ſhort, the reſult is this, that it is p facie evidence of che juſtice of the demand 
1 having no more credit than is given to every ſpecies of written 

vi. hat it hail de conſidered 2s good till it ie impeached. Galbrieth v. Neville, Eaſt. 29 C. 

Dovgl. 6. a. As to the concluſi ve nature of n vide Burroughs v. Jamincau, Mi 

7 1. 12 Vm. Abr. 87. pl. 9. ciied Ca. Temp. ardw, $7. Boucher V. f 7 HiL 3G. As 
d. 5 , : 1 


; | (0) At what Time. ee * Nele. 


b Dr on bond, with condition for the payment of 5g J. on Hallett v. 
the iſt Augafy 174 5 J. on the iſt Aug, 1743; and oder 

5 l. more on the It Auguft, 1744. The action was commenced 1 wit, 86, 
Eaſter term, 1744, which was before the day of the laſt 8. P. 

inſtalment; the defendant ſet forth the condition, and demurred; 3 

but the plaintiff had judgment; and per tor. cur. the bond became 

abſolute, by not performing the firſt or any one of the payments 

in the condition, — the condition doth got Tay, 

« that in default of payment at any of the ſaid times the bond 

« ſhall be in force; and they ſaid there was a difference between 

a debt on ſuch a deed as this, and an action on a contract for 

paying ſeveral ſums at ſeveral times. Coates v. Hewitt, Mich. 

——_ I 2 > 2 3 2 — 
2. The plaintiff, who was payee of a i note pa The argu-. | 
by eien brought an ation of debt Zoainſt the maker o* its ment Lond | 
and having ſet out the note in his declaration, it appeated that 4, C. 1 


the day of payment of the laſt inſtalment was not yet come. The in giving 


deſendant demurred' ſpecially, and ſhewed for cauſe that it ap- J cn = 

peared by the count that the money mentioned in the note was Redder e. 

not yet due, nor could the fame be ſued for till after the laſt day Price, as it 

mentioned in the note, and that no cauſe of action was ſtated in . 
0 | the 1 ; 


%. 


* 
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_ judgment was given for the defendant. Rudder v. Price, Hil. 
* 31 6. 3. 1 H. Blachſ. 547. 


J udgments). 


| 1 8 on 2 judgment the defendant pleaded that his 
„ perſon had been taken in execution by virtue of a ca. /a. upon 
che ſame judgment, and afterwards diſcharged out of cuſtody by 
the conſent of the plaintiff, upon his entering into an agreement 

5 to pay certain ſums of money at ſti 5 times, part whereof 
bie bad accordingly paid to the plaintiff purſuant to the ſaid agree · 

ment, but had failed in payment of the remaining part. The 


it with demanding the whole ſum due upon the judgment; to 
this the defendant demurred. And the court held this to be an 
abſolute oonſent in the plaintiff to diſcharge the defendant out of 
execution, in conſideration of a new agreement then entered into, 
whereby he was to receive ſeveral ſums of money inſtead of the 


_ he had kept the defendant in gaol) and that he could not bring 
an action upon the judgment after the defendant had been taken 
in execution and diſcharged by the plaintiff's own conſent ; but 

ought to have brought a new action upon the caſe founded 
upon this new agreement. And per Yates, J.—A ſtrong reaſon 


A je, is the conſtant method of declaring in an action of debt on a 
.- Judgment, to allege that the judgment ſtill remains altogether 


demanding the whole ſum, when it acknowledged it to be ſatiſ- 
fied in kno Va 2 Aldrich, Mich. 10 G. 3. Barr. 2482. 


vines 7Viner 366, (9: [What Thing will extinguiſh a Debt (Acceptance 


172. 8 contract debt, for the bond is void; aliter if it be a ſingle obli- 
—,4 n. * in the very ſum. Bull. Ni. Pri. 182. 


| S. C. Repr. 2, Where A. had 1001 owing on Gimple contract before an 


2 1 act of bankruptcy, and one is afterwards ſecretly committed, and 


Lunge v. A _ Wu wm * 1842. 


de (aid count. Alter argument at the bar and a cur. adv. * 


| A Vide vile" Adee, 


7Viner 965; ms (X) What ſhall be a good Plea | in Bar (of Debt on. 


plaintiff in his replication acknowledged all this, and yet concluded 
on of the defendant, (which is all that he could have had * 


why he could not bring an action upon the old judgment is, that 


unfatisfied. The replication was alſo held to be repugnant, in 


MRS ORR SO OWweA Muu uo 


en of), a higher Thing. 
Ne Cro. 1. ir. an infant deen indebted for neceſſaries and give a bond 
_ in à penalty for the money, it will not extinguiſh the ſimple 


Bull. Nl. Frl. then a bond taken, it ſhall not ſo far extinguiſh the ſimple con- 
132. tract as to deprive the creditor of petitioning for a commiſſion. 
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3. A bond may be pleaded. in bar to an action upon à ſimple 4 imple 
contract, becauſe it extinguiſhes the debt, but a promiſſory. note genf. 
cannot.  Roades v. Barnes, Mich. 30 G. 2. Burr. 99. "extinguiſhed 
by being allowed in a ſettled account j and therefore where ſuch a matter was pleaded, it was held ill. 
—_ demurrer.  Atherby v. Evans, Hil. 29 G. 2. Sayer, 269. 8. P. | Roades, Mich. 30 G. 2. 
A 8 * hen ab > 1 0 1 
4. In an iſſue out of Chancery, to try whether P. at the time 
he became a bankrupt was or was not indebted to the plaintiff. in 


any and what ſum of money, it appeared that the plaintiff had 


ſupplied the bankrupt with goods at different times, for which he 
uſually drew at three months. On the a8th January, 1787 the 
bankrupt; owed the plaintiff 11 25 J., of which the plaintiff de- 
manded payment; but at the bankrupt's requeſt, and his ſubmit- ' 
ting to add 150 J. to the debt, the plaintiff took five' accoptances 
from the bankrupt, ' payable at different times within fourteen 
months, for the aggregate ſum of 1275 l. After this the plaintiff - 
gave the bankrupt further credit to the amount of 5971, and part 


of the acceptances to the amount of 4407. were paid. Afterwards,” 


the plaintiff inſiſting on a better ſecurity for the ſum then due to 


Him, agreed to take an aſſignment of ſome leaſehold premiſes 


and goods, and by the deed of aſſignment the bankrupt covenanted 


to pay the ſum then due and intereſt on à day therein mentioned. 


Some time after a commiſſion of bankrupt iſſued againſt the bank 


rupt, who having committed a latent act of ' bankruptey before 
the date of the aſſignment, the aſſignees under the commiſſion, * 


by an action of trove: againſt the plaintiff, recovered” the effects 

compriſed in the aſſignment. The jury found a verdict for the: © 
plaintiff, ſubject to the opinion of the court; and the caſe coming 
on to be argued, one of the queſtions was, whether the debt was 
or was not extinguiſhed by the deed of aſſignment. For che 
plaintiff it was argued, that the ſimple contract was not extia- 
guiſhed by the deed, which was invalidated by the recovery of 
the aſſignees in the K. B.; that the principal being gone, the 
covenants were likewiſe annihilated. And it ſeems the court 
were of that opinion, for the plaintiff had judgment. Gray v. 
Fowler and others, Aſſignees, c. Trin. 30 G. 3. 1 H. Blackſt. 462. 


(Z) (ExtinguiGument by) keecgtence of a Thing of rr 


equal Altitude. 


ONE bond cannot be 1 to an action upon another bond. 
Roades v. Barnes, Mich. 30 G. 2. Burr. 9. 


(B. a. 2) Declaration, Sc. in Debt (2). 7 iner 368. 


| 1. Dr was brought upon the certificate of the commĩſſioners 


for ſtating the debts due to the army purſuant. to the ſtats 
6 G. 1., for 105 J. 185. 74 d. certified to be due to the plaintiff, 
Vo. III. 1 | for 


* 
for which the ſtatute gave an action of debt upon a demand made 
nnd refuſal; in proving the demand it was of 105 J. 18 5. 64 d., 
which varied from the ſum certified. And Zyre, C. B. was of 


opinion, that this certificate was in the nature of a judgment, it 
being a debt thereby reduced to a certainty, and the demand 


| 


10 G. 1. Bub. 166. | . 
2. Debt on bond on oyer: it to be teneri et firmiter 
olligart in viginti libris ſaluendit eidem R. L. And after verdict 
pro quer., on non «ft factum pleaded, it was objected that there 
was: no perſon. to whom he was ſaid to be bound, or to whom 
tim can refer. 1 Lev. 235. But on authority of 3 Lev. 21. 
Ie none: Lambert v. Braithwaite, Hil. 6 G. 2. 
945- Te RIOT | 45% | * 

3. In debt upon a bail bond the declaration ſet forth that A. 
and B., and the defendant became bound jointly and ſeverally for 
the appearance of A.; that A. did not appear, and that the de- 
fendant had not paid; ſpecial demurrer, becauſe it was not 
averred that the money was not paid by either of the other _ 
and compared 9 2-covenant by three. 3 upon dere 
ptecedents, the plaintiff, had j ent. v. Philips, Hil. 
8. G. 2. Bull. Ni. Pri. 163; 82 En B | 
. - 4. The declaration in an action of debt, for an amercement in 

a court lect, ought to ſet forth that the defendant was an inhabi- 
tant, as well at the time of the amercement, as of the offence, 
other wiſe it will be bad upon demutrer; but if the plaintiff have 


che trial © Wicker v. Noni, Eoft. 8 G. 2. Bull. Ni. Pri. 167. 
8. The declaration was debt upon a charter-party, in which 


that he began the voyage the 26th May 1723, and ended the gth 
May 1724, and -e. that having Kuihed the voyage in 
twelve ealendar months and twelve days, the ſum due came to a 
certain ſum (calculating it). In error objection was taken that 
the plaintiff had not well and ſufficiently aſcertained how long 


tion was to be made according to the times mentioned in the 
declaration, the time amounted to eleven calendar months and 
| ſome days over; whereas the computation ſeemed to be by lunar 
months, which was contrary to the charter-party. It ſhould have 
been averred that the ſhip was out ſuch a particular time. But 
the court held, that taking the averments together it ſufficiently 


tioned; and; although: there ſhould be a miſcaleulation, the court 
_ . might ſet it right, as in the caſe where a jury finds ſo much for 
| — and ſo much for coſts, and then miſtakes in the caſting 
UP, £ is is not material. Shepherd v. Hyoker » Eaſt.” 11 G. 2. 
Andrews, 156. YR © ; | 


being of a different ſum, it was fatal, Palliſer v. Ord, Eoft. 


+ a:verdift it will be cured, becauſe it muſt have been proved at 


the defendant covenanted to pay a certain.ſum for every calendar 
month the ſhip ſhould be on the voyage; the plaintiff ſhewed; 
the ſhip was out, or how much became due; for if the computa- 


appeared how much was due, the time being particularly men- 
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8. Debt on a bail bond affigned to the plaintiff; the defendant Rollicn . 
demurs, and aſſigns for cauſe, 1K, that it is not averred or ſet i 2x FP 
forth in the declaration that the indorſement was atteſted by two 54 6. 1. 8. P. 
credible witneſſes; 2d, that the names of the two witneſſes are 
not ſet forth in the declaration, and there ought to be a profert 
in cur. of the aſſignment, But the plaintiff had judgment; for it 
was averred in the declaration that the ſheriff aſſigned the bail 
bond by indorſement, and atteſted it in the preſence of two cre- 
dible witneſſes. The aſſigument is not a deed, fo no profert is 
neceflary. And the anſwer as to the ſetting forth the names of 
the witneſfes is, that the ſtatute does not require it. Leaſe v. 

Box, Hil. 19 G. 2. 1 Will. 121, 

7. Debt upon a recognizance of bail : defendant demurs, and 
aſſigns for cauſes that it does not appear by the declaration at 
whoſe ſuit the defendant became bail nor in what ſum of money ; 
and per cur. — It ought to have ſet out that the defendant became 
bail for ſuch a perſon in a certain plea of debt, of ſo much money, 
for which the plaintiff exhibited his bill, Sc. Judgment for de- 
fendant. Park v. Yerbury, Mich. 24 G. 2. 1 Will. 284. 

8. Debt upon a bye law, that every innholder being entered , 


. as a brother of the company ſhall pay 2 s. a year quarterly, 


& under the penalty of 5 5. per annum.” The breach aſſigned 
was that the defendant had for four years next before the firit-of 
Septertber 1749 been entered a brother of the company, but had 


neglected to pay 25. per annum quarterly for the ſaid four years, 


guad octio accrevit. Objected in arreſt of judgment after ver- 
dict no particular days were aſſigned for the quarterly payments 
to be made; but per tot. zur.—The declaration is very well, and 
Denniſon, J. ſaid it would have been good even on a demurrer, 
The s” caſe, Mich. 24 G. 2. 1 Will. 281. 4 


9. On an iffue of nul ziel record joined in an action of debt on 


udgment, wherein plaintiff had declared for 95 J. adjudged to 
ian for damages in aſumpfit, plaintiff produced a record of the 
udgment to verify his declaration; whereupon it was. objected 
or the defendant that the record produced contains a recovery of 
vs J., part for damages, and the reſidue for cofts; and the record 
alleged is a recovery for damages only. But the objection was 
over-ruled and judgment given for the plaintiff. The declaration 
being in the ſettled conſtant form of the court (C. B.) Turton v. 


| Rifbton, Trin. 24 G. 2. Barnes, 274. It was ſaid the form of the 


K. B. was different. 801 f | 
10. In an action of debt upon a judgment of nonſuit in an In anſwer to 
inferior court, the declaration ſtated that the plaintiff at the court Wa fut ob- 


of record, c. held, Fc. within the town. and borough of, Je. 2 5 | 


and within the juriſdiction of the ſaid court; on, &c. before M the counſel 


the ſteward, according to the cuſtom of the ſaid town from time, N 


Ec. by the conſideration of the ſaid court, recovered againſt the n action 


ſaid defendant ſo much for his coſts and charges by him laid out brought by 
and expended in and about his defence in a certain plea of treſpaſs 9 oo 
on the caſe, on promiſes by * ſaid defendant, then 5 low, and 

h _ - menced | © 


116 Debt. 
had recover» menced againſt the ſaid plaintiff, adjudged to the plaintiff, and at 
ed there, the his requeſt, by the ſaid court; for — the ſaid defendant did 


| had ſome © the defendant was convicted prout patet, &c. and averment that 

— woe: the judgment was in force, and the plaintiff had obtained no exe- 
haps 2 cution per quod actio accrevit, Cc. 3 upon a general demurrer it 
been in- was objected, iſt, that the declaration was bad in ſubſtance, for that 
cumbent it did not appear that the plaint in the court below was levied for 
0 hare à cauſe of action ariſing within its juriſdiction: 2d, that it ought, 
meun that to have ſet out the plaint and the ſubſequent proceedings thereon. 
every ep he But the plaintiff had judgment, and the court ſaid that the 
taken in the declaration was a ver ons one, both in form and ſubſtance: 
inferior the nonſuit is laid to be given and recorded at a court held within 
youre was its proper juriſdiction, and that is ſuſſicient; and the proceſs of 
gular, and the plaintiff below may be illegal from beginning to end for aught 
_ _ we know, and the declaration would have been good upon a 
ton aroſe ſpecial demurrer. Murray v. Wilſen, Hil. 25 G. 2. 1 Will. 316. 
within its juriſdition, But ſurely it cannot be neceſſarꝝ ſor the deſendant below to ſhew that the plain- 
tiff there proceeded legally; and the caſey of Drury v. Finch, Hob. 219, and Palm. 147+ 36. 2 Noll. 


ſaid, that formerly in actions of this nature the ſuperior courts required greater exaftneſs, and parti- 
- enlarly in ſetting forth the whole proceſs of the ſuit in the court below, from the pledges to proſecute to 
the final judgment; but of later years a greater latitude and more general way of pleading proceedings 
hath been allowed. Aftiently if a man pleaded a judgment fecovered in a court in Weftminſter-hall, he 


ment of the proceedings; and laſtly they allowed a recuperavit only. to be well enough, becauſe all 


ceedings in the ſuperior courts were preſumed to be regular till the contrary was ſhewn ; but this conciſe 
way of pleading was along time denied in reſpect to inferior courts becauſe they were tied to ſtricter forms, 
and therefore were forced to ſet out the whale proceſs. However at length à zaliter proce was al- 
lowed to inferior courts provided ſtill they were courts of record; and now this ſhort me is at laſt al- 
» lowed in pleading a juſtification under a recovery in an hundred court, becauſe the whole proceſs muſt be 
given in evidence, ſo that ſuch a formal nicety and tedious prolixity are not now required, the learned 
| judges in latter days being rather aſtuti to do juſtice than to find out little ſlips in pleadings,” And the 

caſes Doe v. Parminſter, 2 Lev. 31. Partrick v. Johnſon, 3 Lev. 403. Lane v. Robinſon, 2 Mod. 102. 
 - and Higginſon v. Mariin, 2 Mod. 195. were cited. | Fray 


(which are no ſpecialties) there is no occaſion to ſet forth the whole 
award; the plaintiff needs not ſhew any thing more than what is 
neceſſary to ſupport that particular claim, and to entitle him to the 
thing ; and if the defendant will impeach the award for any thing, 
that is to come on his part. (Vide Regiſter TIF.) But there is a 
diſtinction between debt on the award itfelf and debt upon the 
arbitration bond. Perry v. Nicholſon, Eafter, 30 G. 2. Burr. 281. 
12. Declaration in debt for an annuity for the term of plain- 
tiff's life, ſtated the plaintiff ſeiſed of the ſame in her demeſne 


| mere perſonal thing, and not a rent iſſuing out of land; but it 

' was anſwered by the court, that it was mere matter of form, and 

| that upon a general demurrer it was helped by the ſtatute of 
4& 5 Ann. Hope v. Coleman, Hil. 4 G. 3. 2 Will. 221. 

8. C. cited 13. In an action of debt, by an informer againſt a ſheriff's 

Nga. officer on the ſtat, 28 Eliæ. the declaration ſtated a judgment and 

J. ia 2. f. fa. on that judgment. The F. fa. was given in evidence but 

| me 7 _— 


' might have not further proſecute his ſuit, but became nonſuit therein, whereof | 


Rep. 213. Hob. 284. Sty. 149. Cro. Car, 175. were cited, In anſwer to the ſecond objection it was - 


re, 


ſet forth the whole record verbatim; afterwards they came to ah a taliter proeeeſum fuit and an abridg- 


11. It has been fettled that in actions of debt upon awards. 


as of freehold ; and it was ſaid to be ill, it being a grant of a. 


©. aa 


d 

= 
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not the judgment. The court gave no opinion whether it was Briſtow v. 
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neceſſary for the plaintiff to ſtate the judgment; but they held, . 
that though it might be unneceſſary to aver the judgment, yet „* 
having been averred it ought to be proved. The diſtinction is mould ſeem 
between immaterial (a) and impertinent averments; the former -— thengh 
mult be proved, becauſe relative to the point in queſtion. Savage 
qui tam v. Smith, Trin. 16 G. 3. Blackft, Rep. 1101 | — _ 
| | RP the F. %. 
as between the parties to that ſuit, yet not ſo againſt a ſtranger. Lord Raym. 733. And in this action 
(Savage v. Smith) both plaintiff and defendant were ſtrangers to the judgment between the parties on 
hich the fier? facias mentioned in the Hecla- ation iſſued, per De Grey, C. J. Black. 1104. 

(4) Material is the word in Mr. Juſtice Black ſtone's report of this caſe, but it is ſuppoſed to be an 
error of the preſs and that it ught to be immaterial, that being the word uſed by Lord Mansfieid in cit- 
ing this caſe, and which word is agreeable to the context in the report itſelf. Yide Dougl. 668. n. (1.) 

as. ; * | 


14. The declaration ſtated a leaſe for three years; but on evi- 
dence it appeared that the leaſe for three years was void under 
the ſtatute of frauds, and that the defendant was tenant/only from 
year to year. This was ſufficient for the purpoſe of the action, 
which was for double rent under the ſtat. 11 6. 2. c. 19. /. 18.; 
but a leaſe for three years having been laid, and not proved, the 


plaintiff was nonſuited. Shute v. Hornſey, Eaft. 19 G. 3 cited 


per Lord Mansfield, C. J. Doug!. 668. : | 

'*18. In debt, the firſt count in the declaration ſtated, that the 
defendant on, Sc. at Weftminfler in the county of Middleſex, was 
indebted to the plaintiff in the ſum of '27. 125. 6d. for divers 
. and merchandiſes by the plaintiff before that time 

old and delivered to the defendant at his ſpecial inſtance and re- 

queſt. There were other counts for work and labour, money 

paid, c. and had and received in the ſame form. The defend- \ 
ant demurred, and aſſigned for cauſe, that the ſuppoſed contracts 
on which the debt demanded was alleged to have ariſen, were not 
ſufficiently or in any manner ſtated or ſet forth in the declaration; 
but the court held, that the words /d and delivered imply a con- 
tract, for there cannot be a ſale ynleſs two parties agree. This 
would be ſufficient on a mutuatus, or for money lent. Emery v. 
Fell, Trin. 27 G. 3. 2 Term Rep. B. R. 28, © | 

16. To the declaration (pl. 15,) another cauſe of demurrer 

was, that it was not ſtated when or where the contracts or cauſes . * 
of action were made or aroſe, and that it did not appear that they 
were made in the county where the venue was laid. But the court 
ſaid, that the venue could not be laid in a plainer manner, and 
that if it were neceſſary to prove that the contract was made at 
Weftminfler, it might be done under the deſcription in the declara- 
tion; but Buller, J. ſaid, it was not neceflary, and it might be proved 
any where. Emery v. Fell, ibid. | | _ 

17. The declaration. ſtated, that in Trinity term. 1787 the 
plaintiff recovered by a judgment in B. R. 421. 15. for his coſts 
in the defence of an action brought by the defendant againſt. the 

laintiff in that court, Plea nut tie! record. The record being 
Srought into court and read, it apjtared that the judgment was 


recovered in Eofer term 1788. This it was urged was a 


3 


an. | Debt. 5 


35 record. It alſo appeared, that the judgment in queſtion was 


. recovered in an action brought by the defendant againſt the plain- 


tiff and V. A., whereas the declaration ſtated it to be only againſt 

the plaintiff. This it was contended was a fatal variance. On 

both grounds, but chiefly on the laſt, the declaration was held ill, 

but leave was given to amend. Rafal! v. Stratton, Trin. 28 G. 3. 
1 H. Black}. 49. 


Vide ants, 18. In debt on a ſimple contract, the declaration, after reciting | 


lever (A) that the defendant was ſummoned to anſwer the plaintiff in a plea 
rl. that he render to him 500 J., contained five counts, but the ſums 
ſpecified in the ſeveral counts, as part and parcel of the debt de- 


manded; when added together amounted to but 450/., it concluded 


in the uſual form, that the defendant had not rendered the 500 f. 


aligned was, the difference between the ſums ſpecified in the 
counts and that demanded, and that it did not appear by the de- 
elaration that the plaintiff had any pretence or ground in law 
whereby to demand the ſaid ſum of 5007. After argument on 
both ſides, the court were clearly of opinion that the demurrer 
co uld not be maintained, becauſe the plaintiff might in an action 

of debt on a ſimple contract prove and recover a leſs ſum than he 

2 in the writ. M. Quillin v. Cox, Trin. 29 G. 3. 1 H. 

- Black}h. 249. =: | £4 | 

fn a fubſe- . 19. The plaintiff declared in debt for uſe and occupation gene- 

2 7 caſein rally. The defendant demurred, and aſſigned for cauſe, that the 
Jemurres to count did not ſet forth any dmiſe of the premiſes, nor for what 
a Gmilar term they were demiſed, nor what rent was payable, nor for what 
ot time the defendant held and occupied the premiſes, nor when the 
the defeng.. Tum of 57. thereby lyppoleg to be due became due, nor for what 


ant that the ſpace of time. But after argument the court (of C. B.) gave 


— — judgment for the plaintiff. Stroud v. Rogers, Hil." 32 C. 3. 


mite, the 6 Lerm Rep. B. K. 63. n. (b.) dhe 

entrance of the lefiee, and when the rent became due, ſhould have been ſtated ; but Lord Kenyon faid 
the contrary had lately been determined in C. B. in the caſe of Stround and Rogers, and the plaintiff 
had judgment. Will ins v. Wingate, Mich. 35G. 3. 6 Term Rep B. R. 62. Fide Clifes Ent. 237. 
Com. Dig. Pleader (2 W. 14.) Gilb. on the action of debt, 404. 407. and at. 11 G. 2. C 19. f. 14. 


* 
- 


zienz. (P. a) Pleadings Nil Deber, or Nil Detinet, Rec. 


0 I N a gui tam action the defendant pleaded ai debet, and upon 
the trial offered in evidence under that plea, a recovery againſt 

him for the ſame forfeiture by another perſon : but Eyre, C. ]. 
refuſed the evidence, and ſaid the defendant ought to have pleaded 
it, for then the plaintiff would have been at liberty to have replied 


#1l tiel record, or per fraudem, which. he could not be prepared to 


fy upon this iſſue. Bredan gui tam v. Harman, Eaſt. 12 G. 1. 
Ser. 701. | . e 

2. Debt upon a charter- party. Defendant pleaded ni debet, and 

the plaintiff demurred, ſpecially ſhe wing the inconſiſtency of it, 

and on joinder judgment was for the plaintiff; upon which error 


demanded. To this there was a ſpecial demurrer, and the cauſe 


* 
rer r Py =—_ i 


opinion that this plea of payment at the day was to be taken as 
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was brought, and it was for the plaintiff in error that the 

plea was well enough, and that a diſtinction hab been taken where 

the plea goes to matter in Pais as well as to the deed itſelf, for i 

that caſe nil debet has been held to be a good plea to a deed, 

6 Mad. 127. 1 Saund. 38. and 21 H. 7. 14. were cited as authori- 

ties. But the court held, that it was a plea to the deed itſelf, and 
Cn pak. Robinſon v. Bealby, Trin. 7 & 8G. 2. Cunning» 

» 75» 

3. Debt upon a bond, plea ni debet, general demurrer thereto, Ni! d is 
Et per cur,—lt is naught upon a general demurrer, though perhaps Jo ple= ton 
it might be helped after verdict. Judgment pro guer. Anonymous, nen . 

| | Bond, Mich. 


C. B. Mitch. 21 G. 2. 2 Wiſſ 10, | * Bog 
933 | | Forteſs, 263. 6 . Ball, letter . . 
(E. a) Pleadings in general. -  TVinez376a 


| 1. A Defendant cannot plead a tender and refuſal of principal Yd: ta. 


| and intereſt at a ſubſequent day in bar, for that is not 4* 22 
within the equity of the ſtatute ; for ſuch a conſtruction would be 
prejudicial, as it would empower the obligor to compel the obligee 
at any time without notice to take his money. Underhill v. 

Matt 15 Zaft. 1 G. 1. Bull. Ni. Pri. 171. 5 0 

2. To a ci. fa. upon a bond to export goods to parts beyond 
the ſea, and not to reland them, and to produce a certificate of 
ſuch exportation, the defendant pleaded the ſtatute of equity, and 
that the goods were put on board and not re- landed, but that cer- 
tain perſons by force in the night-time carried them away. Upon 
demurrer the plea was held itl, the ſtatute extending only to two 


| Caſes, viz. taking by enemies, and loſs by ſea, Attorney General 


v. Paul and others, Hil. 1718, Bunb. 37. Fe ps 

3. If a corrupt agreement be pleaded to debt on bond, the 
plaintiff has liberty either to reply that the bond was given upon 
another account, and traverſe the corrupt agreement with an 
abſque hoc, or to deny the corrupt agreement directly, and conclude 


to the country: Fen v. Allan, Mich. 5 G. 1. cited per Deniſon, J. 
in Robinſon v. Rayley, Burr. 320. and vide Baynham v. Mathews, 


2 Str. 871. Fl 

4. To a bond of 30 years ſtanding, the defendant pleaded folvit 
ad diem, and relied upon the preſumption, The plaintiff in anſwer - 
could only prove payment of intereſt two years after the time men- 
tioned in the condition, but gave no evidence of any receipt or de- 
mand for .28 years paſt. 'The Chief Juſtice (Raymond) was of 


% 


ſtrictly in this caſe, which went only upon the preſumption, as in 

any other caſe, and the plaintiff having falſified the plea, by ſhew- 

ing a payment of intereſt two years after, it was not enough to ſa 

the other 28 years were ſufficient to let in the preſumption, becauſe 

to take advantage of that, the * have pleaded _ 
4 at BR; 
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the ſtatute 4 Ann. c. 16. .. 12. for amendment of the law, that be 
paid the money after the day, in which caſe it would have been 
with him x the evidence that was given. Moreland v. Burnett, 
Mich. 12 G. t. Str. 652. Al. | 
: 5. Upon a payment after the day, and before bringing the 
action, it was pleaded to be a payment of the principal and all the 
intereſt then due. On evidence it appeared a groſs. ſum was paid, 
.., which upon computation did not amount to the full intereſt, but 
; it was fworn the plaintiff accepted it in full, Objection was taken, 
+4. + that the payment ought to be proved as pleaded; but Kaymond, 
Ce. J. thought it well enough, and the plaintiff had a verdict, which 
upon a motion for a new trial the court refuſed to ſet aſide. 
Price v. Brown, Hil. 12G. 1. Str. 691. % 
6. An action was brought on an aſſignment of a bail bond; the 
| defendant pleads the ſtatute H.6. and ſays it was a bond made for 
"ws. Eaſe and favour, and ſo void. The plaintiff demurred ; and per 
cur.—Tt is no good plea, for ſinee the ſtatute the plaintiff ſets out 
the proceſs abs the bond, and that the bond was to appear only at 
the return of the: writ; and the defendant affirming it was a bond 
for eaſe and favour, ought to have traverſed the condition ſet out 
by the plaintiff. . And here are two afhrmatives, which cannot 
make an iſſue. Peedle aſſignee Vie v. Chriſtmas, Eaft. 12 G. 1. 
 Forteſeue, 36886. V 
J. Tf an accountant obtains his quietus, it is pleadable to every 
thing prior to it, though he continue an accountant, and becomg 
indebted to the crown afterwards. Rex v. Wilkinſon, Laſt. 
1732, Bunb. 315. ; 105 
8. c. ad 8. The condition of a bond was, that if the obligor paid ſo 
S. P. much on or before the 5th December next enſuing, &c. then, Oc. 


| 4 The defendant pleaded payment on the day mentioned in the con- 


bond, con- dition. Replication, that it was not paid on that day, and the 
ditoned for jury found that the defendant did not pay the money an the 5th 


eee December, as mentioned in the replication. Error being brought, 


- before ſuch it was inſiſted that this was an immaterial iſſue, for the plaintiff 


a day. * onght to have replied, that the money was not paid on the 5th De- 
ended pey- crmber or any time before, aceofding to the form and effect of the 
ment ata condition of the bond. And of that opinion was the court, and 
day . reverſed the judgment given below, and granted a repleader. 
hs f 24 de- Tryen v. Carter, Trin. 7 8 G. 2. Cunningham, 71,096!" > 
cified for payment of it. The plaintiff demurted to the plea as offering an immaterial iſſue z but the 
court ſaid, that the proper method, where the money is made payable at or before ſuch a day, was to 


plead, if the fu was fo, that it was paid cn fuch a precedent day ; and then it the plaintiff diſputes the 


reality of any payment at all, he may repiy that it was not paid at the particular day mantioned in the 
nor at any time before or after that day, and this will bring the point to the proper atd material 
e, whether it has ever been paid at all or not. And a diſtinction was agreed to, which it was ſaid had 
formerly been taken by Lord Hardwicke, that wherever a defendant piesds a performarte of the condi- 
tion, the plaintiff muſt afſign an abſblute breach, though this be not neceſſary where he pleads a collateral 
matter (as a-releaſe). Fletcher v. Hennington, Eaſt. 33 G. 3. Burr, 944. ide S. C. and 8. P. 
Black. 210. S. P. Anonymous. 2 Wilf. 173. Vide poft, pl. 15. 5 


Tf A and B. | 9. In an action of debt on bond, whereby the defendant's teſta- 


2 1 45, tor together with one H. were jointly and feverally bound to the 
a plain- 


Debt. 121 


intilf's teſtator. The defendant pleads, that S. his teſtator in is ſued ana 

is lifetime together with the ſaid H. paid off the bond. Repli- pleads pay- 
cation,” that g. and H. did not pay it modo et formd as pleaded. de idee 
Upon iſſue being joined, a verdict was given for the plaintiff; and be that the 
it appeared in evidence that a ſmall part of the bond was paid by 33 
8. in his lifetime, and the reſt by H. after the death of 8. Upon Pha . 
2 motion for a new trial the queſtion was, Whether the evidence dence of B.'s 
maintained the ifſue ? viz. whether there was evidence of the pay- P. Agreed 
ment of the whole ſum by S. in his lifetime and H.? And per Lord Hafen v. 
Hardwicke, C. J.— The defendant might have pleaded two ways, Stalwood, 
either according to the truth of the fact, that S. paid part in his e 
lifetime and H. the remainder after S.s death, and ſo that the 18 
whole money was paid before the action brought; or elſe, accord- 
ing to the operation of law, that H. paid the whole : but he has 
taken another method, and I muſt confeſs I think the words in his 
lifetime are of no great conſequence. But ſuppoſing theſe words 
not in the plea, the payment is ſtill pleaded as an entire fat, when 

it comes out not to be ſo, for the laſt payment was for H. and for 

the executor of S., and therefore I think the plea ſhou}d not have 
auy ſtrained conſtruction. And per Page, J. —Can any one, ſay 
that payment aſter S.'s death was payment by H. and S. For 

ou ought to prove the payment, as you plead it. Or ſuppoſe H. 
had paid the whole after S.'s death, would that have maintained 

the plea? And yet this is the ſame caſe. A new trial was refuſed. 
The fact of the caſe was, that H. entered into the bond only as 
ſecurity for S., but took no- counter-bond, ſo that the action was 

brought only to enable 7,”'s executors to recover over. If it had 
been only a queſtion between the plaintiff and defendant, whether 

the money was paid or not, Lord Hardwicke ſaid he ſhould have 
been for extending the words of the plea as far as poſſible. Hud- 
fon, executor of Grove, v. Staſuoad & al. executors of Stalunad, Trin. 

8 G. 2. Rep. temp. Hard. 133. 8 

10. In an action of debt upon a bond the defendant pleads that V Style 

after the making of the bond the defendant's teſtator by her laſt 5 Tanz- 
will and teſtament ſealed with her ſeal, did releaſe the ſaid bond. pi ae 
The plaintiff demurred and had judgment. Parſons v. Coward, Harriſon, 
Hil. 10 G. 2. Rep. temp. Hardw. 357. 

t. Debt on bond againſt defendants as adminiſtrators, to 
which they plead, that there is a cuſtom in London that if one citi- / 
zen of London become indebted to another citizen of London upon 
a ſimple contract, and remains ſo indebted at the time of his 
death, an action of debt will lie thereupon in the ſheriff's court 
againſt his adminiſtrator as upon a concęſſit ſaluere, and, they aver 
that one of the defendants and the inteſtate were citizens of Lon- 
dn, and the inteſtate was indebted within, the city, and then they 
plead ſeveral judgments recovered in the ſheriff's court of London 
for the ſaid debts. It was objeQed, that it was not ſhewn in the 
plea that the contract was made within the city, it being only that 
the inteſtate was indebted to the party within the city; ſo that for 
aught it appears the contract might have been made elſewhere. 

| And 
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And this was held to be a ſtrong exception. Scudamore v. Hearne | 
Ur., Hil. 12 G. 2. Andr. 340. N 
12. Debt on obligation, plea per duritiam. Replication, that 
the defendant was at liberty, and made the bond of his own free 
will, and that he made it not for fear of impriſonment. Verdict 
for the plaintif. Upon error it was objected, that the replication 
vas bad, becauſe it was rather per minas than per dureſr. On the 
other hand it was ſaid, that an iſſue now may be of an affirmative, 
and ſeveral inſtances were cited. But it was ſaid, ſuppoſing the 
replication informal, yet it is good after a verdict, and helped by 
tze ſtatute 4 & 5 Ann. and ſo it was adjudged per tat. cur., and 
\, _ Judgment affirmed, Tomlin v. Burlace, Hil. 16 G. 2. 1 Will. 6. 
13- The condition of the bond was to proſecute a writ of error 
with effect, and to pay the damages and coſts within a certain 
- time, if judgment be affirmed. The defendant pleaded, that he 
had cuted the writ of error with effect, but to diſcharge him- 
ſelf went on and ſaid, that the judgment was not yet affirmed. 
Plaintiff replied the record of the court, that at the court of 
huſtings holden according to the cuſtom of the city, there was a 
judgment'that the plaintiff in error ſhould take nothing by his 
writ, and that the defendant ſhould go without day patet per 
recordum. It was objected, that it did not appear before whom 
the court of huſtings was holden; and ſecondly, that it did not 
appear whether at the time of the holding of the court of huſtings 
the ſaid writ of error was returnable, As to the firſt objection, the 
court ſaid, it could not be made a queſtion in an action of debt 
on bond, for if it was improperly holden, error muſt be brought 
in that cauſe; but it was well enough, being alleged to be holden 
according to the cuſtom of the city. As to the ſecond objection, 
it would be very ſtrange for the court to preſume that writ 
was not returnable. CZowfeld v. Satchwell, Hil. 19 G. 2. 
1 Wilſ, 123. 9 
14. The plaintiff declared, upon an agreement entered into by 
the defendant, by which he was on the penalty of 1004. to find a 
- chariot for the plaintiff, and keep it in repair for the term of five 
years; and the breach aſſigned was, that the chariot found by the 
- defendant did, during the term of fiye years, break down for want 
of being kept in repair. The defendant pleaded, that he did at 
all times ſince the agreement was entered into repair the chariot, 
when notice was given to him that it wanted repair, and that he is 
ready to repair it during the reſidue of the ſaid term of ſive years, 
whenever notice ſhall be given to him that it wants repair. De- 
murrer inde, and judgment for the plaintiff, for it was not incum- 
bent on him to give notice when the chariot wanted repair. 
| Schourberg v. Naſh, Hil. 27 G. 2. Sayer, 113. 
The od 15. Debt on bond with condition for the payment of a certain 
oo, omg) ſum of money on a certain day. Plea, payment before the day. 
payment be- Replication, that defendant' did not, pay before the day and d- 
fore the day hoc pomit fe ſuper patriam. Demurrer inde and joinder. It was 


| — ä — ng a an” 


| | TR 123 
it good by tendering an iſſue; and that if the iNue was immaterial, bond, bes 
there ought to be a repleader. But the court held, that though been 2 
the replication be bad, yet whenever the caſe is upon a demurrer ng OY 

the court looks for the firit fault, which was in the plea here, fe Buller, . 

and ſo judgment was for the plaintiff. Anonymous, Hil. 3 G. 3. in hoody Fo 

601. before the be given in the plea of ed Wi » 

Pardon a lk 1 C. . Bull n ee eye e he oe 


16. Debt for an annuity granted to the plaintiff by a deed poll, 
und which was in conſideration of faithful ſeryices. © Oyer of the 
deed, whereby the defendant covenanted to pay the 'annuity on 
certain days and at a certain place, (if the fame ſhould be per- 
ſonally demanded by the plaintiff,) plea proteſting that the de- 
fendant was always ready to pay, but for plea ſays, that the 
defendant did not perſonally demand, c. Demurrer and 
joinder. Per tot. cur, —The grant is ſubſtantive and fo is the 
covenant, and the demand in this action is not traverſable, what- 
ever it might have been if an action had been brought upon the 
covenant z but we think it would not be traverſable in that caſe, 
as it is contained in a parentheſis in the deed. Hope v. Colman, 
Hl. 4 G. 3. 2 Wi. 221. b 
17. The condition of a bond was ſimply for the payment of : 
ſum of money; the defendant in his plea ſtated a wicked 45 
unlawful agreement to ſtifle a proſecution for perjury, in conſe- 
ence of which the bond was given. Upon a demurrer, one of g 
the points made was ſuppoſing the bond void, whether the facts diſ- 
cloſed in the plea to ſhew it void can by law be averred and 
ſpecially pleaded? And it was objected that the defendant had 
no remedy at law, but muſt go and ſeek it in a court of equity, 
Wilmot, L, in giving the opinion of the court obſerved, that they 
were upon a mere point by common law, which muſt have been - 
, 2queſtion of law long before the courts of equity exerciſed that 
juriſdiction, which they were then ſeen to exerciſe. It was ob- 
jected as a maxim, that the law will not endure a fact in paris de- 
hors .a ſpecialty to be averred againſt it, and that a deed cannot 
be defeated by any thing leſs than a deed, and a record by a 
record; and chat there is no conſideration for a bond it is a 
gift. He anſwered that the condition there was for the payment 
of a ſum of money; but that payment to be made was founded 7 
upon a vitious conſideration, which is not inconſiſtent with the 
condition of the bond, but ftrikes at the contract itſelf in ſuch a 
manner, which ſhews that in truth the bond never had any legal 
entity; and if it never had any being at all, then the rule or 
maxim that a deed muſt be defeated by a deed of equal ſtrength, 
doth not apply to this caſe. The law will legitimate the ſhewing 
it void ab initis, and this can only be done by pleading ; nothing is 
due under ſuch a contract; then the law gives no action; the 
debitum never exiſted, as much as if it had been ſaid it ſhall be 
void, becauſe there is no debt; but if the wicked contract be not 
| pleadable, 


». > =, 
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+ © - pleadable, it will be good at law, be ſanctiſied thereby, and have 
the ſame legal ee as a good and an honeſt contract. All 
the caſes upon acts of parliament, with reſpect to making bonds, 
ec. void, do warrant the receiving ſuch a plea and averment; 
there is no direction in ſuch acts of parliament given for the form 

and manner of pleading in thoſe caſes. Infancy, coverture, du- 

reſs, e. apply directly to this caſe ; the plea ſhews a fact which 
if true, the bond never had any exiſtence at all; as to a bond 
being a gift, that is to be repelled by ſhewing it to be given upon 
a bad conſideration ; you may thereby repel the preſumption of 
donation. And he ſaid that a fimoniacal contract pleaded to a bond 
- would at this day be a good plea. Collins v. Blantern, Eaft.- 
16. 3. 2 Will. 341. J enn 0 
18. Upon a motion to plead to debt on bond, iſt, non eff factum: 
zd, an inſolvent debtor's act; 3d, /olvit pa diem ; the rule was 


. 


made abſolute as to the laſt two, but diſcharged as to the firſt, as 


being contradictory as to the others. Fox v. Chandler, Tria. 
13 G. 3. Blackf. o “0!. | 
19. To debt on bond conditioned for payment at a certain day, 

the plea was, that it was given as an indemnity to the plaintiff's. 
teſtator againſt another bond, and nom dammficatus ; and upon de- 
murrer the plea was held to be bad, for parol evidence cannot be 


, 


 Meaſe, Loft. 14G. 3. Cowp. 47. ? in 
20. In debt on bond, the court would not ſuffer nan eff factum, 
and ſlvit ad diem to be pleaded together, they being inconſiſtent 
pleas. - Arnold v. Baar, Eoft. 15 G. 4, Blaciit. 993- 
21. On a plea of non eff factum, it was attempted at the aſkzes 
to ſhew that the condition of the bond was void. Rut a verdict 
was given for the plaintiff, ſubject to the opinion of the court, and 


- It was afterwards determined, unleſs oyer be prayed of the condi- 


tion no matter of law can ariſe, On the iſſue of nn ef falum 


only queſtions of fact can be tried. Coltan v. Goodridge, Trin. 
16 G. 3. Blachſt. Rep. 1 108. A, 


VidePerkins 22. Debt on bond, Plea, that the debt was contraQed and 


0 1 due before ſuch a day mentioned in the act for the relief of inſol- 

'Blackft.Rep. vent debtors, W@c. (16 G. 3. c. 38.) Then ſtated the arreſt of 
_ 2306. the defendant, his commitment, an diſcharge under the act. The 
| wit...” Teplication made profert of the condition of the bond, which was 
Doug. 519. for the payment of an annuity by quarterly payments: it then ſet 
which were forth, that after the day in the plea mentioned, and before the ex+ 
— 9 hibiting of the bill, to wit, on ſuch a day, ſo much for one quar- 
and wherein ter, and ſo other quarterly payments on ſuch and ſuch other days 
it was deter- became due, and the defendant had not paid them, but the whole 
3 wg remained due, by reaſon-whereof the writing obligatory became 
of a bond for forfeited, and the debt and action accrued after the ſaid day in the 

ſecuring an | ſaid plea mentioned, and concluded with a verification. Rejoin- 
ins den der, that before the ſaid day in the plea mentioned, to wit, on ſuch 


once forſeit= à day, one quarter of the annuity became due, and was not — 
| * - 


0 


32 to abate, or extend a bond, or deed. Meaſe, executrix, v. 


* 4 
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52.9 gr 


oo n mentioned was not paid to the plaintiff modo et forms. 
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; then nor ſince, whereby the bond became forfcited, and the debt ed before a 

by virtue thereof became accrued to the ſaid plaintiff before ———— 
ſaid: day in the plea mentioned. Sur - rejoinder, that true it is that che annuity 
one quarter became due before the ſaid day mentioned in the plea, may beprov- 


but that the plaintiff aſterwards, at the inſtance and requeſt of the * under tb 


defendant, agreed to give him day of payment until a future day, —— — 


to wit, till ſuch a day, ſubſequent to the ſaid day in the plea men- rtificate is a 
tioned, which. was accordingly duly paid; and that at the time SIS 
when the plaintiff ſo gave day of payment, he did at the inſtance yaymeay, 


and requeſt of the defendant waive and relinquiſh any forfeiture of nowith- 


the bond which had accrued or might accrue to him by reaſon of 2 Lay ey 
the non-payment, according t9 the condition, and acquitted and have been 
diſcharged the defendant from ſuch forfeiture, and all and every paidafrerthe 


debt aud debts due thereby. And the plaintiff further ſays, that —— 


the defendant by reaſon, of the premiſes was acquitted and dif- the bank. 
charged from ſuch forfeiture and debts. Revutter, by which ruptey. 
roteſting that the ſur-rejoinder was not ſufficient in law, and dg, Lora 
_ proteſting: alſo that the defendant never requeſted the plaintiff to Mansfeld 
give ſuch, day of payment) defendant ſays, that the ſum in the ſur- ne — 
l tween infol- - 
pon this iſſue was joined, and the plaintiſf had a verdict. It was — 


afterwards moved to arreſt the judgment on the ground that the ** een 
bond being once forfeited the debt became abſolute, and could not gt , 
be again made contingent by any waiver. of the forfeiture on the more on this 
condition of payment at a future day; at leaſt it continued abſolute rar. reg | 
till the compliance with the condition, which was not till after ele, * 
the inſolvency, therefore the fact of the compliance with the con- Bankrupt, 
dition after = inſolyency was immaterial, and the plaintiff ſhould ro _ 
have demurred to the replication inſtead of joining iſſue on the letter (. a). 
immaterial fact, and that therefore there ought to be a repleader. In an action 
But the rule was diſcharged, Buller, J. obſerving that the rule 52 32909 
was never to grant a repleader when the iſſue is found againſt the for fecuring 


party tendering it. The caſe came before the. court ſeveral times n daa 


aſterwards in different ſhapes, but the reſult was, that the court % 791. 


the three 


determined clearly that the party might waive the forfeiture, and gut instal- 


accept what he was equitably entitled to. Webſter v. Banniſter, rege 
5 n 

Eaft. 20 G. 3. Dougl. 399. paid nn 
they became due, judgment was entered upon the. bond for the 1009 J. and 3 J. for te coſts, and 
the defendant was charged in execution (previous to the day mentioned in the inſolvent act, 
34 G. 3. c. 69.) for the whole ſum, which prevented bis being diſcharged under that act. Upon 
Which the defendant obtained a rule calling on the plaintiff to ſhew cauſe why the Turn ſtanding in the 
marſhal's book, on the day mentioned in the act, and with which the d:fendant was charged in 
execution, ſhould not be reduced to 214 J. 14s. 6d, the ſum actually due, with a view of his taking 
the benefit of the act. After argument the rule was diſcharged. And per cur.— The defendant by 
paying the arrears now due may procure his diſcharge out of cuſtoly ; but, as the bond was forfeiced by 
the non-payment of the firſt inſtalment, the penalty of the bond is the debt in law, and the judgment 
muſt ſtand as a ſecurity for the growing arrears of the annuity. The defendant is not entitled to be 
diſcharged under the aft. Judd v. Evans, Trin. 35 G. 3. 6 Term Rep. B. R. 399. 


23. It ſeems doubtful whether /olvit poſt diem may be pleaded. vnd. 4 


to an action on an annuity bond. Lord Mansfield inclined to 5 den, 


think it might. Vide in the caſe of Wylke v. Wilkes, Micbz. 
21 G. 3. Dough 519. 4 ſeg. A. *% 
24. To 
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File Winch 24. To debt on bond the defendant pleaded that the bond was 


9 given for ſecuring 100 J. lent to the defendant by E. C., and was 
Rep. B. R. given by her direction to the plaintiff in truſt for her, and that 
8 . E. C. before the action brought was indebted to the defendant in 
_ (0mm more money than the amount of the bond. To this there was a 

debt on bond demurrer, which was withdrawn by the advice of the court. 


7 — Botteriiey v. Brooke, Mich. 22 G. 3. 1 Term Rep. B. R. 621. 

an | = 7 , 72 

that the bond was given to the plaintiff in truſt for 4. for a debt due from the defendant to , and 

. ———.— 9 1 — indebted to the defendant in — money. 
a demurrer court is to be a ' R v. Birch, Mich. 25 O. 3. gi 

1 Tem Rep, B. R. 622, 0 n 8 : p _ 


25. Debt on bond by the aſſignees of a bankrupt given by de- 
fendant to the bankrupt before his bankruptcy, dated 27th September 
1788, conditioned for the payment of an annuity of 100 1. by quar - 

terly payments, by the defendant to the bankrupt : the defendant 
pleaded, that at the time of commencing the action only four 
quarterly payments were due: that on the 29th September 1788, 
and before the action was brought, and alſo before the bankrupt- 
, the defendaut had lent 200 J. bearing intereſt to the bankrupt, 
and another on their promiſſory note, payable on demand: that 
the bankrupt before his bankruptcy agreed, and by a writing under 
his hand of the fame date authoriſed and empowered the defend- 
ant to retain out of the annuity as the ſame ſhould become due, 
the 200 J. and intereſt, which 200 J. and intereſt ſtill remains due 
in arrear and-unpaid, otherwiſe than by retaining the ſame out of 
the annuity ſo due, and that the arrears of that annuity are ſtiff 
inſufficient to ſatisfy the ſame. The plaintiffs replied the banks 
ruptey of the annuitant after the above authority given, and the 
aſſignment of his effects to the plaintiffs before either of the quar- 
terly payments of the annuity became due. The defendant de- 
murred to this replication, and had judgment, for the. condition 


of the bond had not been broken, ind conſequently no action 


could be maintained upon it. The plea was equivalent to a plea 
of folvit ad diem. And though it was ſaid that this cannot be ſo 
conſidered, becauſe the, aſſignees had a right to thoſe payments 


which became due after the bankruptcy, 1 was held that cre | 
an 


had only that property to which the bankrupt was entitled, 
that they muſt take it ſubject to his equity; and here thoſe pay- 
ments were anticipated. Sturdy and anether, afſignees, v. Arnaud, 
Zaſt, 3 G. 3. 3 Term Rep. 599. * hs 
26. In an action of debt on bond by the adminiſtrator of the 
payee againſt the executor of a joint and ſeveral obligation, the 
4 defendant after craving oyer of the bond and condition, (which, 


after reciting that B. the plaintiff's inteſtate had contracted with 


C. the defendant's teſtator and L. the other obligor in the bond, 
for the purchaſe of an annuity to B. during the life of L. for a ſum 


of money which had been paid by B. to C. and L., was for the 


ment of the annuity,) pleaded, that no ſuch memorial of the 

ond as is required to be enrolled in Chancery by the act 17 G. 3. 
Was enrolled before the commencement of dhe plaintiff 's ſuit. 
| Replication, 


DB WO meg gl. a i. 


Debt. * 
Replication, that before the commencement, r. a memorial 


the bond was enrolled, which contained the day of the month and 
year when the bond bore date, and the names of all the parties 
and witneſſes, and ſet forth the annual ſum to be paid, the name- 


of the perſon for whoſe life the annuity was granted, and the con- 
ſideration of granting the ſame according to the form of the ſta- 


tute, and concluded with a profert of the memorial and a verifi- 


cation. defendant rejoined, admitting the memorial to have 
been enrolled, but alleged that it did not ſet forth the confider- 
ation on which the annuity was granted, but on the contrary ſet 
forth a falſe conſideration for granting the ſame, in this, that the 
memorial ſet forth that the annuity was granted in conſideration 
of a ſum of mone paid to L. and C., when in truth B. did not 
ay to C. in his lifetime, nor did C. ever receive or take the ſaid 
105 of money ſpecified as the conſideration of the bond, or any 
part thereof, 
tions infiſted that the rejoinder alleged no matter inconſiſtent with 
the allegations in the memorial ſtated in the plaintifF's replication, 
or contradiftory to it: and 
Lord 8 
deration money was paid to C. and L., which the defendant has 
attempted to 27 is not true; but the reaſon ſhe has given why it 
is · not true does not ſupport the propoſition, becauſe though the 


money was not paid into the hands of C., it might have been paid 


to ſome third perſon under a joint authority from C. and L., or to 
L. for himſelf and C. This memorial therefore is conformable to 
the annuity act, for any thing that appears to the contrary upon 
the record. Praed v. the Ducheſs of Cumberland, Faft. 32 G. 3. 
4 Term Rep. B. R. 585. Affirmed in error in the Exchequer- 
chamber, 2 H. Blackft. 280. — | 

27. To debt on bond, conditioned to pay by inſtalments till the 


whole was paid, the defendant pleaded, 1ſt, non eff faftum; 2d, 


that the whole except 63/. had been paid, and that ſum had been 
tendered to the plaintiff before the day on which it became due. 
The court, ou motion, diſcharged the rule for pleading theſe 
matters, and obſerved, that the ſtatute (4 Aun. c. 16. / g.) had 
given them a diſcretion either to permit or to refuſe ſeveral mat- 
ters to be pleaded, and that they ought not to permit ſuch matters 
as the preſent to be pleaded, leſt there ſhould be an incongruity 
on the record; ſince if the defendant ſucceeded on the firſt plea, 
it would appear that there never exiſted ſuch a bond as that de- 
clared on, and yet that the defendant had admitted that ſomething 
was due on the very ſame bond. Fenking v. Edwards, Hil. 33 G. 3. 
5 Term Rep. B. R. 97. | 
28. To debt on bond given by the defendant to the plaintiff's 
wife, whilſt ſole, conditioned for the payment of a certain ſum of 
money on a day certain, with lawful intereſt, the defendant 
pleaded (int. al.) certain articles of agreement of the ſame date as 
the bond between the plaintiff's wife, two other ſiſters, and the 
defendant their brother, in which (after reciting that the three 


- kiſters 


* 


e plaintiff demurred, and amongſt other objec- 


that opinion was the court. And per 
J.—It appears by the memorial, that the conſi- 
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| fiſters had placed their fortunes in the brother's hands, for which 
he had given them ſeparate bonds; that the ſiſters had agreed to 
live together; that the defendant ſhould'pay intereſt for the whole 
to; any one, whoſereceipt ſhould be a diſcharge ; but that if one or 
two married, the intereſt of her or their portions ſhould be paid to 
the unniarried one; arid that if all ſhould marry, then the whole 
principal money ſhould be equally divided between the three 
ſiſters ). The parties covenanted with each ather for the perform- 
ance of the above agreement. The plea then ſtated, that the bond ö 
on which the aQtion was brought was one of the bonds mentioned T 
in the articles, and was given to the plaintiffs wife for her portion, | 
upon the terms and conditions in the agreement, and that one of 
tte ſiſters (naming her) was ſtill alive and unmarried. Upon a 


general demurrer it was holden that this plea could not be ſup- ] 
d, becauſe it did not allege performance of the covenant to } 
which the bond referred, namely, payment of the intereſt. , 

8 Baldus & us. v. Elers, Eaft. 33 G. 3. 5 Term Rep. B. R. 250. 
3 29. To an action of debt on bond executed by M. the late . 
3 huſband. of the plaintiff, the defendgnts (who were the heirs at ; 
| fla of M.) after craving oyer of the condition of the bond, ö 
(which was for the payment of 3000 J. by the heirs or executors . 
of the obligor to the plaintiff, her executors, Sci at the expiration 7 

of twelve calendar months after the death of the obligor,) pleaded, J 
that after the making of the writing obligatory, to wit, on ſuch a N 
day, the obligor intermarried with the plaintiff, who then and ++ 

| there became and continued covert of the obligor until his death. - 
' The phintiff replied, that the bond was made in contempftion of = © 
the marriage, and with an intent, that if the marriage ſhould take te 
effect, and the plaintiff ſarvive, ſhe ſhould have the benefit of it. a 
The defendants demurred generally, and in fupport of the de- * 
murter argued, that by the marriage the bond was extinguiſhed. N 

That the agreement mentioned in the replication was matter in pair, 7 
and could not be let in againſt an expreſs deed. That the replica- ; 7 
tion did not even {tate that there was an expreſs agreement, but G 


only that the bond was given in contemplation of marriage, and 
that no iſſue could be taken upon the contemplation with which 1 
the act was done. But the court were of opinion, that the facts (B 
diſcloſed by the replication ſupported the declaration, and were | 
perfectly conſiſtent with the bond, which it was held was not 
extinguiſhed by the marriage. Milbourn v. Ewart and others, 
Mich. 34 G. 3. 5 Term Rep. B. R. 3811. | 


* « .. — 
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_ treſpaſs in C. B. che plaintiff declared 
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A) Want of Form. And what is Form; and What i- 384 
Fs . r 8 dee r 


1 is Matter, 8 


JN the declaration in an action of debt for the praakey of 51, 
inflicted by a bye law, it was alleged, that the ſociety of inn- 
holders was incorporated by a charter of King Charles 3. that by 
the chatter a power was given of making bye laws, and of ioflit- 
ing penalties for the breach thereof; that a bye law was made, by 
which it was ordained, that every perſon. being a freeman of 
company who ſhall be elected upon the lirery, ſhall accept th 


| livery and cloathing, and upon ſo dging pay a fine of 1o/., or upon. 
f 


| te accept the livery and cloathing, ſhall forfeit the ſu ol 


5 l. to. the maſter and wardens, to be ſued for by the maſter, \ | 


dens, and ſociety in their names in any of the king's gqurts, Ih 
the defendant being a freeman of the company, Was elected upon 
the livery, and notice giyen him of his election. That he refuſed : 
to accept the livery and clothing, and had. not paid the pebalty. 
The defendant demurred, and the court were of. opinion that the 
declaration was bad, becauſe it did not allege that the company 
| innholders has a livery ; ſome companies in Londen have not, at 
the court cannot intend that this is one of the companies_whi 
have. And that want of ſuch an allegation was matter of Tub- 
ſtance, it being traverſable, and hat might have been put in 
iflue. The Mafter, &c. of the eh of R v. 
Gladbill, Eaſt. 29 G. 2. Sayer, 234. e 


(B) Good or not: Certainty. In what Caſes it muſt -. 
be formal and certain; and what ſhall be ſaid to 


1. IN battery, (in B. Ri) two counts; the firſt was good ; the S.P. Amyon 
I ſecond was with-a cumque etiam, and intire 1 Judg- zar 
ment was arreſted. Rudge v. Onon, Eaſt. 5 G. 1. Fortf. 376. St. 621. In 


cum, and it was moved in arreſt of jodement, but no rule 
was made, the court being of opinion that the cum in the count, if it ſtood alone, might be bad, yet the 
recital of the original, which gves before, helps it. Warren v. Lapdon, Eaft. 8 C. 2. Barnes, 


| Secus in B. R. Smith v. Reynolds, Trin. 10 & tx G. 2. Andr. 21. vide pl: 7. and margin, But e 


bill be filed right (the time of filing/which the court will-refuſe to inquire ipto) the, declaration may be 
amended in B. R. even after. verdict, and motion in arreſt of judgment. Wilder v. H „ Eaſt. 14 G. a. 
Str. 1:51, 8. P. Marſhall v. R. , Hil. 15 G. 2. Str. 1162. The d. in this point between the 
two courts was again recogniſes in the caſe'of Douglas v. Hall, in error; 18 * 1% C. 2. 1 WIH gg» 

Vor. III. KX ü | Barnes, 


- 


% 
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ſiſters had placed theit fortunes in the brother'hands; for which |, 
| he had given them ſeparate bonds; that the fiſters Had agreed to 
3 live together "that the defendant ſhould pay intereſt for the whole 
. to any one, whoſe receipt ſhould be a diſcharge; but that if one or © 
two married; the intereſt of her or their portions ſhould be paid to 
che unmarried one i and that if all ſhould marry, then the whole 
cipal money ſhould be equally divided between the three 
- -fiſters)- The parties covenanted with each ather for the perform- 
|  ance-of the above agreement. The plea then ſtated, that the bond 
on which the a&ion was brought was one of the honds mentioned 
in che articles, and was given to the plaintiff's wife for her portion, 
upon the terms and conditions in the agreement, and that one f 
the ſiſters (naming her) was ſtill alive and unmarried. Upon a 
general demurrer it was holden that this plea could not be ſup- 
ported, becauſe it did not allege performance of the covenant to 
which the bond referred, namely, payment of the intereſt. 
2 Dau e u. v. Elers, Eaft. 33 G. 3. 5 Term Rep. B. R. 250. 
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only that the bond was given in contemplation of marriage, ar 
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tme act was done. But the court were of opinion, that che facts ; (B 
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Ertinguiſhed by the marriage. Milbourn v. Carr and" others,” we” 
8 Mich. 34 G. 3. 5 Term Rep. B. R. 381. J nne * * * 4 Nis 

47 "EO Tek 93S £324 witco, © AD $9465 1 ro Tint WR ie - «4 
d TN LANES NG pb bt » SCE Eh HUGE fiat HFEART RE £7 i 0:1 XX! 

wh” , \ _- \ 1 £ a b * | 1 

{+ aw ky _ treſf 

Fe off Hy; 1 

7 £235 1 Fo 28 

ende * 7 2350 ; = 

4 . 0 ö 4 = 

JJV 5 et AOETTT Te Ye LADS 1 4B SY £5 VSPA 1 £ 4 4 it'> tub e 

: i : T0 


9 
- 


-< 


Myon w = 


* 


a 


agg 


> 
* 


= 
yo 
— 


a 
1 


— — 


rt 


SLY 


| * W * N 12 
I» 81 41 1 rr * 4 '7 7 I'S * '3 ds td POE *þ +, * * CE N. GL 75 9 


1 "Oy e 


* 
| 1 l hates We ns) oa Wa ng 4 2 27 ee Ho of N 1 


- * o 
W e fined r Mot ee Ting 19S a Bp Wr 


| Declaratt ** $452" 487 24 FE 4 * 43 


9 dn ae. 1 . e e t * 5 
. = , | | 
4 $& I ien r e win »; 3 Wi. hy "T's 
1 N, 1 - I 
0 . we * ih wack $%:z K a4 176 IMG G6! 2 5 Gin me 


N Y * 
4» t5 8 1 111 MA 61 ads 


go 100-4 96 fot 1 Matter. 75 oa 4 — — 
1 in an ackton of debt for he pen of M 
p inflicted by a bye law, 1 alleged, that e 0. 1 
2 208 e A charter of King 
e was gixcu of making bye laws, Jud c 
in —_—\ the 188 thereof; that a bye law T's. made, b 
which, it was ordained » (os every pe on W a freeman, ot. 
company who ſhall be elected upon, liverys; ſhall accept | 
rh and cloathing, and upon fo doing pay a fine of 10%, or Uf 
2 Ne ore t * livery and cloathing, hall forfeit the fun « 
| and war ens, to be ſued for by the maſter, 
ns, BYE 1 in 1 8 names in any of the king” 5 


| dant being a freeman of the, compan 2 

the livery, _ 2 1755 kim of his e at Ro 

Th accept the livery an thong and bad 5 

The defendant demurrey court were 0 
declaration. was bad, bod it did not all, ege that Penn cot [ 

Iders has 2 livery ; ome: companies in Lenden 4 not, 

the court cannot intend that this is one of the. companies. wt 

Fe And that 15 of. . an allegation. Was LEVER tl 


fable, an 


_— 5 1 1. 
* * un 8 * 9 ? * ** "| 


0 Gator "7 Gyr : Tn'what Caſes'it mouſe 7Viner 383: 
e formal and Sate! 935 AR, ſhall be fad to 


ee o. J 117 1. * " n 4H MIL N Fa 4 
% an i 22s 17101 700 Nas 3 4 $01 2 quay Dis ” 
de 75 (in B. R.) two 3 thn firſt was good 3- the S.P. Amyon 
ſecond was with a cumgue etiam, and intire es... Judg- yp a 
ment was arreſted. Rudge v. Onon, af. 5 G. 1. Fer. ., gw. 621. tn 


cum, and it was moved in ortuſt of jode ment, bot no rale 

at the, cum in the count, if it cod alone, r 
Ne, helps it. Warren v. Lapdon, Eaft. 8 Barnes, 

23 An. 10 & 1 G. 3. Aud. 21. "vide fE: 7. We nie Rut 

eee laration may be 


er. te * 2 W nav Rr red 


oo 


+ 2,ji& 


| (Wear of Form, And * is rern; ad what Jie NA. 


; b ing tra » | * ; 
& Tis Maher, fe, of the Shy e, ee 
Gudbill, Bo. SLE W 


between the 


\ 


N. 


130 | | 

| Barnes, 4 2 474 9 „ whke » 
Go”, M ar 3- 2 

„ and en the.caſe ls, that in the former what comes under 


| {retain of the aflny bat thre Ii th ber when tpn Ges a 
SECT ens dn $04: {77 


2. The plaintif declared, that 8 — Augyſt be cut down 


his graſs, and divided it into cocks, and gave notice to the defend- 
ant, who was rector, to come and tarfy away bis tithes, which he 


boch not done, per quod he loſt the ufe of that part which was 


under the cocks from the 20th Ag to 10th December followin 
1 objeed, that this was ill, becauſe the plaintiff dema 
_=_ the time of mowing, whereas ihe Sdfendant was hot oblig Io 
expry © I ene ens apc ine Hay. But it wag held well 


| J 
0 for the 2 the dam or the party ma 
. e 
for an in al, it was 
r, ſurrendered to him x: the pariſh bf B, whereas 
8 n 
= „ the ſurrender 


75. Ws: 1. 


. o \ = "of ; 

þ 177 þ i was feed grove in Ghdeos 

at ſeveral times; this, though. e objeQed to, was | 
N O. B. ſayiog, that it was no more than the commonteaſc 
; of an ine pre | 
where they may give evidence. of any goods-at any time fold. 

|; The, Attorney [General v. e Hil. 1 \ 2. Bund. 203. 

2 6. 15 Phe plainti@ declared in aſſumpſit on a promiſe made the 

. ac Men, the defendant pleaded, that after the promiſe, and 


123 bill ps vis. ad Abril, he tendered, &c. lies 


making of the promiſe, to wit, on the 12th Fe- 
p Ane | filed os bill, Sf. Demurrer inde, JN 

"Ea - own ſhewi be brought bir action before 

e of action accrued. per cur. In the caſe of a common 
EGS y. for form, and therefore the 

'- BK. lect ti 


* 
"of 


| 


the Jechiration 9d the plaintif, for 
— 


-- * « . 


8 


= 
. 


duni vendit. ct deliberat., c. 


the. day alleged in the 
o” Ala in te als of = nas | 


ut wg rw 2 eu gm owe le ab 


2 7 Tin. 26. Sky ; 

3 The ry Siri in C. B.) in treſpaſs for taking 200 
N e e ee the defendant pleaded nor cul., and 

. eraghtl& There wage verditead judgwent for the plaintilf 3 which 
mind be E . 


be FF CA 


£ . 
— 


re 


" 6-58 6-7 


1 r 
* 


= FF FF 
F7 


— 


* 


Pr 


AS 


- 2 ſet out; ad, that it was cured by the x E 


| fe bot he fn, by origins), a declatation without an averment is sed by. the wri 


_ plaintiff, , 


| inquiry 
damages, the defendant moved inarreft of judgment, and obtained es“ 


Declaration, 1. 
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* decharation, 
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EE! awarded a certiorari ad informend. conſcien, cur. * 
225 might do, N no diminution was 
e 18 G. 2 Re. Temp. Hard. 11 
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Sed. r$4. Cro. Jac: $36. 2 Salk. dens wu $- 25 were eee On the other fide, that is tha 
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v. was.cited. . But Lee, C re 
a d-c'aration by way of quad cum! is aided by the writ! * And in . 
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if, which was a time paſt, and to that only 4 "Y 
apply. Webb v. Turner, Trin. 11 G. 2. 30. 70 
9. Treſpaſs for breaking and entering the plaintiff 6 f 
taking and carrying away divert q ntities of china-ware, 


vaſe and ls matic 2 


| ware, and linen, without ſetting forth the particulars. "After = 


judgment by default, and writ of executed with 1 f. f. 


a rule to ſhew cauſe, objecting, that ap. 1 the writ be ſhort, — 
count ſhould explain the particulars of the goods, But Ir was —_ * 

anſwered, that in treſpaſs, or Tres there ſeems to be no occaſion rice 

for great certainty, becauſe damages are to be given. only for — 

what is proved, and this, recovery may be pleaded in bar to a new having 

aQion. Hobs v. Greene, J. 25 G. 2. Barnes, 296. © 


4 


. 


ra — 
plaintiff, the 


; D valeſe the lars are 
cified mars ra en Pai — 


v. 


dera demurrer inde; and it was bfeded 


2 
bee in from whence the jury are to, come. But © © 


the plaintiff had 6 id” have” 
N K 2 . 


— 


% | , 


— 7 7 ＋ the county in the warzin. 2 v. bn 


PO. 13 2 hat the dees dante on ſuch a a, 
. * on divers other days and times, from and between that day 
= * and the commencement of the plaint, made an affault, Sc. and 
ail x on denidrrerit was held ill; for an affault is one entire individual 
1 2 1 "ac, And bannt be committed at divers times. Beſides, it is 
2 $29 ee r the defeudant, upon ſuch à declaration, to know 
| c++ whether the plaintiff means to prove one aſſault only, or 58 
5 re 5 ALE he 1 be prepared to juſtify. Mitchell v. Neale 
8 Tin. 18 G. 3. Coup. 828. 
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++ 4: 4: ,enathing.clauſe;. therefore, where there is an exception in the 
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rare wy Wee] mot within it he muſt negative the exception z but if 
Abe „ A ſubſequent exemption, that is matter of deſence, and 
* 0 „0 —— party muſt ſhew it, to exempt himſelf from the penalty. 
vo” Spieres v. Parker, Hil. 26 G. Þ CR 1414. 
Ta this cſe 13 A declaration in ./ci. fa. by the aſſignees of a bankrupt, 
it was endea- after ſtating a judgment 8 
— leſendant, ſtated, that after the giving of the judgment the wg 
between a B. became a bankrupt within the true intent, Sc., and that all 


In ſci. fa. and banktu in due manner aſſigned to the plaintiffs according to 
— 5 py 1 4 the ſtatute, Oe. 610 this 3 was a ſpecial fea 
that ir was rr becauſe it did not ſtate the awarding of the commiſſion, 
ng the foveral proccedings- under it, in order to ſhew a title in 
intiffs.. But the court gare judgment for the plaintiffs. 
„ or and others, pra b. v. e Trin, 7 E. * 
Tenn Rep. B. R. 45 eee ee wo 
2 e court een of» diene 
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E Declaration. 2 Repugnancy « or Surpluſege, | 


. 1 IE action gui tam was brought againſt the defendaitt'for 
- exceſſive gaming, upon the ſtat. 9 Ann. c. 14. and a ver- 
dict and judgwent having been obtained againſt. him, it was 
. © moved in arreſt of judgment, becauſe in the declaration the wordy 
+++ + Were, * by which an action hath accrued to the king, the poor 
45 C of the päriſh, and the informer,” which was falſe, and a miſe 
= =, "recital f the aQ; for thereby the aQipn is given to the informer | 
only. But the court held the words objected to, to be ay 
_ ſurpluſage ; for if it had been ſaid bop &« ger quod actis accrevit 
it would have been ſufficient. Pegs] lf it had been 
added “ to Fobn u Btiles,” 5 8 not 
claration,” becauſe the laſt words would have boen entirely 
nificant. Bike a enn , Wilfbire, "Mich; 71 Ga. G. 
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2. In debt on bond the plaintiff declared as adminiſtrator, with 
ny will annexed of C. Ve, and alleged that the two perſons 
pointed executors by her will were both dead. Tt was objected of —.— 7 
t it was not alleged that the ſurviving executor of C. W. died 
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3. Reg. Gen. Mich. 10 2. B. R. For ſettling and declaring. Pda Wallin. 
of this court touching declaring” by the bye in caſes) ;, by 
2 the . in any action or ſuit hath filed or ſhall file — 
M purſuant to the a& of parliament Repo temp. 
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to the like effect. wy 8 — 
eee The th eprom IDES — 4. 
ceſs, nate to Rules and Orders, 10 G.a: And vid Suljud v. Hug, Ki. 30.3. 


Burr. und q T B. K. 62 where ite d al, the practice 
i ecing by 8 ol BK N. is Ami L do dn in C. B. Vu r. r * 


Vi 
aQtian/ be a joint one, either TR dye -. 
do hu on, on 545 1 | 


4. Motion to ſtay proceedings on a declaration Salers RR the F p - 
vt for that after the debt and coſts in the firſt action were p M 12 
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of patliament for ſeveral terms ; whereupon the plaintiff declared 
of Michaelmas term generally, and conſequently the declaration 
was conſidered as of the firſt day of the term. 
ant's appearance the plaintiff had been outlawed upon 
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Detlaration. 


fore the defend- 
an inform- 1 


ation at the ſuit of the crown, and the defendant wanted to plead 


this outlawry 
ſidered as of the firſt day of the term, he would be too late to 


ſuch adil plea ; whereupon 
that the plainlif might be * 


in abatement; but if the declaration was to be con- 
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it was moved for the defendant 25 
to intitle his declaration of | _ 


t the morrow of St. Martin in Michaelmas term. according to 
the truth of the caſe, becauſe the defendant not being in court he 


could not be declared a 
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ſei. fa. was returnable © from the day of St. Martin in 2 
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Eſquire, v. the. Earl of Halifax, Mich. 3 G. 3. 
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and the promiſes and breach were ſtated to have been made on a 
day which happened to be the Grit. day of that term. The de- 
fendant demurred, but the demurrer was over-ruled, becauſe by 
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clare till the fitting of the court; ſo that the promiſes and the 


breach might well have taken place before 


declaration. 
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 livered nunc pro tune. As to the practice of declaring by the bye, 
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on 2 different ground :'a declaration by the bye is not though be- 
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upon the ſame day. — — 
that when the defendant was once in r 
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tion afreſh, or that he ſhould give a freſh rule to plead. "Bat 
eourt were of opinion that the judgment was reins ant Haw 
J. faid, that thẽ defendant had: eight days after the debvety 
of the declaration de bene 22 whenever it may —_ delivered 1 
| ſooner or later); but here longer time; than he was entitled 
3 os to. Shadwell v. Angel; Mich". _ 2. Burr. 58. 
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e the drk, ſecond, or third return of any term, the declaration may 
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.be defendant was ſerved with proces (ou of the G, B) 
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or the four days of grace are allowed to the defendant 


to mike-an end of the cauſe, And if the plaintiff's practice were 


to be countenanced, an attorney might ge fav ervice of the ; 
proceſs till the night before the return, and charge the defendant | Ml 
with the-coſts of the deelaration as well as of the proceſs. Golding 
v. 8 Hil. 11 G. 3. Blackf. Rep. 749. * | 
- 6, On an application in the Treaſury-chamber (of the C. B.) tt was held, 
for an imparlance, it appeared that the proceſs was returnable on m town 
the 18th November 1778, being the third return of the termz- on defendat 
the 23d of November the plaintiff filed a declaration de bene gſe, may deliver 


n in four days. On the 26th, November Mi dectars- | 


an appearance, and afterwards applied for , on be 
an impatlance, alleging that as the declaration was de bene effe he retorn eg 
— 6 eight days notice to plead: but the imparlance 2700 7 toy 
was refuſed, for a defendant is not entitled to eight days* time, noticew 


— unleſy where the declaration is filed de n dign day plead in four , 


of the returns vis. 18th Neuember : if it be filed after the eſſoigu . - a 


day and on or before the appearance day, viz. 21ſt November, the from the day 
defendant is entitled to four days, to be computed from the ap- «f »ppear- 


day: if it be delivered after the ce day, as in pron (rp | 
reſent caſe, the defendant is entitled to four days after the charge the 
« Anon. Mich. 19 G. 3. Blackft." Rep. 12333. 2 


| the detliracen till the appearance day. In country cauſes the delivery of a declaration de bene ofſe on the 


day; with actice to plead in eight da, s from, that time, is heid, by the practice of the court, to * 
een is the ſame in the King's Bench. Laing v./Brimfiead, Trin. zn G.  _ © 
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__ refuſed to ſet aſide the proceedings, notwithſtanding it was 
that the declaration was left in the office in all probabil 


1 Term Re. B. K. 191. (4 b 
15 9. Where proceſs is returnable the laſt return-of a term, 4 de. 
Ty, | claration de bene ofſe may be filed, with notice to plead within the 
-,..-. four firſt days of the next term. mT * 1 
* 


IIA : ' 4 da.” dB * ap: 2 


"Wn: Fo 5. 1 ue el. 
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4. Ha en of treſpaſs n defendants, (whoſe ooo 
names were inſerted in two A 12 plaintiff not declarin 
within the limited time, the defendants ſigned feven diſtinct 2 
ments of nonpros againſt him, which the court ſet aſide as irregu- 
lar, for there ought. to have been but one judgment for all the the — => 
| defendants jointly. Price, * v. Foulkes and others, Raft. 9 G. 3. Ee 
* _— ov” KY joartly end by ces, 2 lk. 45 8 


5. There i Sur aefendants named i in the writ, who appeared Two f 
by different attornies ; one only figned a. judgment for want of _— 
declaring, and it was infiſted on the part of the plaintiff that the plaindff de- 
arion prima facie was a joint action, and therefore one defendant clared againit 
alone could not Ggn a judgment of nonpres. But it appearing that . , 
the plaintiff had taken out. a rule for time to declare in a cauſe gyveq pred julg.- 
againſt one of the defendants (he Who had ſigned the judgment) ment 
ſingly, though he had not d it, it was confidered'by the court [og nc vn 
2 t this was a ſufficient indication of the plaintiff's intention td roev. Cock, 

lare ſeverally. And whenever it can appear that the action is Hil48 C. 3. 
not a joint — judgment of vonpror may de figned by all or 2 B. e 
of the, defendants named in the writ. 1 v. IO rin. 80 if the 
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g. The plaintiff ſued out a bailable writ again againſt three, ou af Twodefend: 

p59 was arreſted and put in bail, and the plaintiff not havin — 1 

clared againſt him within two terms, he 18 ned judgment treſpaſs ſo- 
nonpror, the other two defendants not —— appeared to the vered in 
writ.” But the judgment was ſet aſide; the court being clearly of 5 af en 
opinion, that in a joint action the plaintiff could not any" —— 

or ſame of the defendants without the others. ell v. ment of zow= 
Wie end ters, But. 19 C. 3. Dough 169. Fates 

 eution thereon, which was ſet afide. Aad Buller, J. Gd, that by « judgment of nonpric. the plaintiff * 

| LG pts peep Pers Motion 33 0. 3. 169. (6-56), 


7. d war e on, the octave of Se. Hilary, to 
which the ;defendants appeared: On the laſt day of Eaſſer term 
the "xg obtained a rule for time to declare until the firſt.day 
of Trinity, and then à rule for further time until the laſt day of 
Trinity: but, not having declared in that term, the defendant 
in the vacation ſigned judgment of nonpros as of Lier term. 
It was moved to let alide this judgment, becauſe the defendants 
not given a = to declare. Rac the court held that this caſe * - | 
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the child to have the agreement entered into by the note eſtab» 
liſhed. © The mother put in a general demurrer, which was over- 
ruled, a promiſſory note by a woman to a truſtee. for, her child 
— being a nudum palm.” 2 Bro. Ch, cen, Seton v. gh | 

rin, 1789. q” err? $4! 

207 — — the tive for- ers was ont, | 
but \before pe fl eſs of contempt had iſſued. The Chancejlor, 
on motion the demurrer off the file, was of opinion, that 
the defendant, till affected by procefs of contempt, might demug | 
at any time, 3 Bro, Cb. . 374+ E India Compery « Hench= 
25 . . teſlimeny . rela ight of 

21. In 2 to te imony tive to i right 

(and way, the fan ao | 
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_ bruailtrupe dpi at law 
cer aud there filed his bil againſt him, and the aſſignees 
, en ab having ia tlleir hands à furplus beyond 
— ſalivfy the: dees undes the commiſſion, and prayed- a diſcovery 
dt that The affignecs-demurred both to: the diſcovery, and 
relief. Dernurrer altwwed; tho executor 
Seer, aud the” debror'ts che executor ovly. 
7 „ poll 1793, 2 Hof jun. 95. S. C. 
26. Demurrer to a bill for dower over-ruled, though the bill 


che anſwer, there was 
nething | 
aach, Ami 1993+ 2 Vn. va. 8. C. FI 


fecurity delivered 


ment wi tenan 
a e is title, for the deſendants have no tiale themſelves 
to the 


Toa bill ftating = 
"vdetnuerer; 


inſt her ore 
what would 


being only liable to the 
4 Bra. Cb. Rep. 


ts te pins ſucceeding at law, the 


Kite wo — me 
Cgurt beit of 6phnieny thut us the title to dower was admitted 
tobe done, but to aſſign it, 


g is 


try a low. '4S Cb. Rep. 294. Mandy v. 
Dechatret to 2 crols belt, praying to have an vſurious 
up; allowed; e bill not offering to pay the 


really due. 4 Bev. 


& * 4, 1 3 5 


deeds, and the court will not confine plaintiſſe (o ſtate 
the deeds mige a rd; and over-ruled 2 genera] 
ons of the defendants. 1 Yeſ- jun, a. Ford 
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not 8 * Foy 


that in or about 
ſoan after plaintiff took er 155 25 only. 
tated, 2 in or about the year 1970, 5 aw (amy ors 
6«, before the bill filed,” Gr. this is. a ſpeaking demurrer, there: is 
argument in the body of it, uin. in or about * year ; 2 - - 

„ which 1 is twenty years 7 the bill filed, and 

2 J jun, 83. uchanan, March 1795 e 
Ry. 354-8:C. 2 8. P. ot of 
30. Kill Gated, dit che defendant bad pirated, copied,, 
publiſhed certain prints, and engravings, which were the 
of the plaintiffs, and prayed an account, and delivery of the copigs 
ynſold, .and an injunction: but by the bile appawnds that the 
plaintiffs were jointly intereſted in one only the ſaid works 4 
that plaintiff was alone intereſted; in two other of the 
works; and that 7 64 ph plaintiff Clufe had no intereſt i in them. De⸗ 
murret, that the demands of the plaintiffs being jun and ſeveral 
ought not to be joined. in the ſame bill; allowed. 2 V jun. 32g. 


* 


\i 


Har . 
3 Wha the pili ec br cg 4-0 
neral relief, or | 
relief pt rent ele to 8 2 diſcovery, as in: „ 


junction, will not vitiate the bill, yon A demurrer upon tha 
oo Eton 2 V%. jun. 314. Dee: 2794 | 
y 

32. Plaintif baving brought an action agent the defendant to 
recover payments made for inſuring lottery tickets, prayed a it 
des yg and an account: but offered. to. allow payments made by 
the deſendant, as the defendant could not have that wee 
kw.z on which secount s demurrer, which had filed: b 
leſendaut, was n 2 en ak v. 
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7Viner $18. 82. : a 


ws * $44. a Þ 


| Demurtet 
alligees Bad obtained the 


| original from the perſon with whom it 
_— ted for the benefit of all parties, and refuſed inſpection. 
The Vit prayed a and injunction. Demurrer by the 


bankrupt, chat be wah not conterned' ip” intereft, and that the 
diſcovery was matter of evidence between the plainrif and the 

. - ether difchdants, to which he might be examined” as a witneſs. 

E D erging colluſion, demurrer was over-ruled.” 2 Ve. 

Fits G42 * " King" v. Martin, Fuly 1195 

Judgment by default in an FIVE upon a Aivident 


=. 
; e Commiſſion” of bankruptcy, the aſſignees filed a bill for 


_ diſcovery," und to have the proof of the debt expunged. De 

1 er Oo the courſe cho, by pention.” 2 Vun. 666. 

a % v. 1 mw 

f „Il prayed "reps the endes: might ſtate the particulars 

AT * ; pedigree as heir, and of the births, baptiſms, marriages, 
__ det and" burials.” e allowed. ae. ty 


: _ 5, thewieh; Fuly 


1795. 

E (as bi ch of Ge bil 8s bad —— 
u in ob ed anſwer to the original bill) bad, in not expreffing 
parts / of the bill demurred to. 1 Anftruther, Fo 

ancis, : Eaft. 32 G. 3. my 
37. To a bill, ſtating, that the defendant hid undertaken to 
| . the plaintiff te the eps of a 'Nentenant and captain in 
army for 260 %, for Which the plaintiff gave him a bill of 
+ - exchange; chat plaintiff, ſoon after his 8 was illegally 
deprised of kig'commiſſions by the defendant; that taking money 


4 7 for commiſſions was contrary to the king's order; and that 


_ - defendaiitthad not returned the ſaid commiſſions to the war- office, 
23 obtained by purchaſe, according to the practice, where they 
may be ſold; * That the draft had been put in ſuit, and that the 
money Was in the ſheriff's hands in execution ; and praying an 
injunction and return of the money, and cancelling the draft. 
A general demurrer was filed, and over- ruled, for to a bill ſeeking 
_ _Felief; general demurrer to the diſcovery, as els” Win the = 


N -_ to "penalties, is bad. 1 ee yoo 
3 . 37 f. * ab 
We) To Bil. Wane of Parties. 
t | a tig * en 164 
_ „Wing there bas been a pole fon of s eee 
. derable length of time; a perſon, who claims a ſole right 
1 "wo * 1 to be quieted in the though he 
hjs eb rang ee is no objection upon 


r.... ðĩ⁊dv 


for upon am iſſue to try the general right, they may at law take 
. advantage of their ſeveral exeniptions; and diſtinct rights. And 
28 in this caſe there is one general right to be eſtabliſhed againſt 


all; the bill is proper. rag ns hoe nn 
2. Pur 


* 1 . 


* | - G1 


| . — Demunrer. | * 
mit WM 2, Part of fig exw appoint vo to be agents; A 6, 
ion, an acc reſt mp parties,” and a,demurrer for 
the panics dllowed, © aer * Leigh v. N. „7 . *. e 


V2 142 11202 


neſs. (6) To. Bills, Maxer at Law, and Want of Fant, ae 


Js JD EFENDANT « 83 to the plaintiff's bill to eſtab 
| 3 . to an oyſter fiſhery, and to be quisted in_pdfleili 
1 for of ity as. be e phe properly triable at law. 4 * ri 
De · | allowed; for where. the queſtion, i is between, two perſons 


666. m 1 . Ee go equity till the right, i is firſt 4 at av N 
"8 er 3 enbam v. Her bert, Dec, 1742, e where 
ulars a ar 

ages, 2 Sil 5h ER e er) 1 A eqns und er which 

| claime £ ecſhon 1 

5 Toy Pee 2 Wale 782 00 3 5 5 555 7 e the 
been ſettlement ks 5 eo hich. was pt ih | 
effing admitted t 1 505 910 z_ and. denied 

er, 5. chat the defendant y 7 15 1 plaintiff's citle ; 


the 8 db "the 72755 A | Ne prin 
en to uced trial. Thou 6s * ntilts hay 
— in Lavin to the diſcovery, and — a 1 5 5 fs =; 120 


ill ol remove a t . delle As * fich 3 T 
egally ain of he, — the anf ly 2 es th e 2 


ctendants had had leave, to amend. 55 2 Fel. jun. 459: 6? , Meijer \ | 
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7 vo te ar to, nf l be 6 zulad e zie 8 
al vo Tf (102 To Bill. Length of Time. 4. dem ach — | 
in 10 r SE IT OS x Wo 
Pe ON EMURRER to a bill of review ; becrufe no errors on che 

eeking face of the decree ; and that'beſide there was length of 


l ive which” would prevent opening the inrolment. Demurrer 
e , 
* kg as ſuch matter ought to be pleaded ; for there are 
25875 exceptions, which may ſave time, 28 infaney and coverture. 
355 110 Gregor v. Meleſworth, Der. 1750. 1 Bu. Furl. 
Saks Df 8. P. ite Ve, Rep, 287. Rodd v Av. : 
e Kale, 3 Ath, 225. as 
9 9 70 . Demutter to a bill,” charging Pad io the bene eres 
| of the value bf an eſtate to vendor, on the ground that thetranſac- het” 
'tion was twenty ſeyen years old, and had been confirmed by a ; 
deed twenty-three" years. fince, ' Demurrer 'over-ruled.' And | 
the court faid, that length of time was no reaſon for a dener; 
What i it Was only à conclufion” from facts, ſhewing * 7 «war | 
"and was not matter of law ; ; that he could not ullow # pa | 
por himſelf of an inference from facts on a demurrer- xy 


CS. —— 0 5 June 09% A Dean's Bron nd 
gk? 1 | ROY” * „ Free $841, 


Nene | n 


SQ. Hi 


| * ebe Ae axis enen, 


55 
2 5 . 


15 =. > ſhew he has 


_ ahſcopery tends cher an avoidance, 
: 4 1 


ge 


8 
2 


I 


- 
* 
- 
- 
. 
Den uri X 


> 


6k; M29. d d £111 


to fuck pare of the bit as — 


e 
zarrer over:talled ; the Forte: 5 | 
n th# event oft Toth i 


. 952 


v. Tae < * 7 


TEEN 
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farfeiture. This being a conditional limitation of an eſtate over, 
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nformation Ahe Attorney-General, pra that. thi 
Joy ms why ty 0, peg ig a ng, of. cer- 
5 whether it was, not by fraud, violence, contrivance, 
ns d Abd, whether they were not che property of the 
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fam whom they 
gy a wry Tt bdrg for. that he could not om 
theſe gogds came: into his ,pofichon,, becauſe, it Le 0 4 
him t0,a fine, eee z:or that if he ſhewed 
gaipediit in che H of trade, he 1 the penal 
ties in the acts of parliament eſtabliſhed for 21 
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- ſetting up a child, "whom the pretended | 
who kept ber, and was defirous of N 2 child by — ; 
22 Temurrer was, hat i might tend 21 f . 3 
bd ment, or fine, or the penal laws of 8 1 
0 over · ruled. The ſetting up of a baltard Thild iz. 5 Doo 
gor does not impede the na, of deſcent/ſo a 575 ) defcat. 772 
Ws. and i in this caſe is to the diſheriſon no 5; 1 2.7 7 
he | e N 3 
= pf es „ and a e Be, "hill 7795 64 
is 2 Fi. 286. Attorney-General v. Dupiefſis, F 
"cl 8. Bill againſt a F N ſor a 2 0 
Je at of 3 Demurrer, nog was 5 bound to abe 
| any aaſwer . which may be made of by ' 
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ae ment, by which he claimed, "that his hy 2. 3 5 
the ſet abs promiſes tother fe tle; ala he io Des — 
.,cer- ſentative, the plaintiff alleging, that if the ſettlement was * 4 


ances it would appear pear that ſhe was voly tenant for life. "Demurrer, for 
if the that the plaintiff does not claim under that ſettlement. one 
, and has made-q title in eontradiftion to that of che defeudunt, aheve= 
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ie kimount of the'cofts, but before report, the plaintiff died. On 
ütrer to fo. ach of the bill by his deviſce as prayed revivor, 
e'cowrt inclined to hold t the rule nat. to revive for voft only” not 


ration Tools elite to the time When the; amaunr was ſettled, 
4 to take 7 it out, of the rule: but the demurrer way over-ruled, 

i did bot appear. by the 'bill chat the decree "hall Veen 
e, 2 if. e Motgai v. 
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Ser G) At Law, In what! Caſes; and how Anderl 


2% 1. TEFENDANT 5 pleaded a ham ples, plaintiff demurred and 
ruled defendant to join in four days; and, before the ex- 
piration of the 5 be moved that defendant ſhould plead ſuch plea 


— * ve, way Id abide Add per eus: Ihe de fea dantſhalleither 
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Thi dittvGlen is between 8 real and fair anne, and a ham. one; the-former is an, iuable ple 
within the intent and meaning of a judge's order, requiring the p of an iſſuable plea ; the latter is 
only an evaſion of it; per cur. in Gray v. Aſhton, Mich. 6 6,3. 1788. Though-a frivolous 
demurrer is not within a judge's order for time 10 plead pleading ifſuably, yet where it is apparently 
meunt to try the merits of the cauſe it is a good iſſuable plea, viz. an iſſue in law, though not of fact. 
Per cur. in Wright v. Ruſſell, Mich. 14 C. 3. Blackſt 923. N 2 ou 38G. 3. 


7 Term Rep. B. R. 530. 


3. A demurrer cannot 1 9 904 after iſſue joined, therefore 8. c. Prad. 


| though one fact be ayerred by the plaintiff, and another denied nag. C- B. 


by the defendant, and ſo no proper iſſue joined, yet the defendant * 
mult wait to take advantage of it in arreſt of judgment, Calverae - 
A un. v. Pinturo, Mich. 13 G. 2. Barnes, 84, 

4. Where a particular defect or fault is pointed out by a ſpe. 
cial demurrer, the court will not conſider it as ſurpluſage. Bar- 
low'v. ara Trin. 18 & 19 G. 2. 1 Wilf. 98. 

3. Upon a ſpecial demurrer to an indictment, the court (X. B.) 
muſt Jook to : whole record to ſee whether they are (ER) 
in giving judgment on it; and therefore it is open to objections 
as well to the juriſdiction of thg court, where the indictment 


"-« 


is found, as to the ſubject of the inditment. - Rex v. * 
re 3. ee rey o 


"H 


(8) Where i it is a Confeſſion of Matters of Fat. . 7Yiner $25. 


I, FACTS which are ill pleaded are not admitted by a demurrer.” 

| Vide Str. 842. 
2. Information quo warranto againſt defendant for . 
an office, ſtated the office to be of public truſt, Defendant de- 
murred to the information, and objeQed that it was not ſuch a 
lic office for which a quo wvarranto would lie. Sed ; per Lord 
— C. J.— How can we allow of that exception now, 


/ fince the information lays it to be a public office of truſt, which 


3 confefſed by your demurrer ? Judgment for the king. ; 5 
Neale, Eaft. 8 G. 3. Rep. temp. Hardw. 106. „ 
3. To a declaration i in cbt for an amercement in a court Jeet ; 

containing three counts, the defendant demurred-generally ; but 

one of the counts (which was upon a mutuatus) being held to be 

good, and ſuch as could be joined with the other two, the court 
ve judgment for the plaintiff, The: Duke of Bedford v. Alcack, 
rin. 22 & 23 G. 2. 1 Wil. 248. 252. | 


( ) General Deen What is "Hei 1 it. 7Viner g. 
Duplicity, &c. 


{AF imbimterial, or unneceffary traverſe may be well 99 
on a general demurrer; but it is ill on a ſpecial demurrer. 
v. Satchwell, Eaft. 12 G. 1. Str. 694- 
| plaintiff cannot take advantage of duplicity in the de- | 
fendanr s rejoinder, upon demurrer, without _— ſhewn it for : 
Vol. III. N cauſe. | 


- 


ttemp. Hardw, 167. 1 
3. Plaintiff declared on a regognizance of bail without ſetting 


forth the condition. Defendant demurred generally, but the 


plaintiff had judgment; for the recognizance in the declaration 

does not appear to be conditional, but abſolute ; if conditional, 

the defendant might have pleaded-nul tie! record. Croſſe v. Porter, 
Mich. 11 G. 2. Barnes, 339. 


4. Debt on bond to indemnify plaintiff for beer he ſhould. de- | 
liver to 8. Plea, that defendant delivered no beer after the 


making of the writing obligatory. Replication, that he did deliver 


to ſuch a ſum, General demurrer and joinder. Judgment for 


' the plaintiff: for though the replication does not ſay © before 

ac filing of the bill,” yet this being matter of form only, it is 

well enough upon general demurrer, Thrale v. Vaughan, Hil. 
16 C. 2. Will. 5. f 


mb g. Trefpaſs againſt ſeveral defendants for taking and impound- 


lomew v. ing cattle; all the defendants plead the general iſſue, and there - 

And, 108. upon iſſue is joined : two of the defendants plead another plea 

| without ſaying by leave of the court. The plaintiff demurs;. for 
© that the plea is uncertain, informal, and double, but does not ſay 

What the duplicity is, and ſo judgment for.the defendant ;' for 
4 the duplicity ought to be pointed out by the demurrer. Ryley 
| v. Parkhurſt and others, Trin. 21 & 22 G. 2. 1 Will. 219. 


7Viner 528. RA (0) Perecaptory. | In what Caſes, 


1. ]N'the declaration inf an action on a bail-bond, the plaintiff 

I ſtated the iſſuing the bill of Middleſex againſt the principal; 

the defendant pleaded that ſuch a bill of Middleſex did not iſſue, 

to which the plaintiff. demurred; but the court were of opinion 

for the defendant : whereupon it was moved for leave to with- 

draw the demurrer and amend ; but the court would not even, 

grant a rule to ſhew'cauſe, . right, J. obſerving, that it was not 

| uſual to give leave to amend after a demurrer has been argued 
(inan se- and the opinion of the court known (a), but that it was certainly 
tion of debt improper” in an action againſt the bail. | Saxby v. Kirkies, Hil, 

\defendaar's - 27 G. 2. Say. 116. Fu * 7 

plea was held bad on demurrer ; but on the circumſtances of the caſe the court ſuſpended the ncing 
of judgment for a week, in order to give the defendant time to move for leave to amend. Rennell v. 
1 3 4 2 3 8 after 2 . — , a woe grad 
Page ml Dong. 629.517 R rt. 1 161 2 43 


oy 4 
4 


2. After demurrer to the defendant's plea had been argued, and 
the matter ſtood over for the judgment of the court, a rule was 
made to ſlie w cauſe why the plaintiff ſhould not have leave to 


withdraw his demurrer and to reply to the plea, and no cauſe, 4 


being ſhewn the rule was made abſolute.  Giddings v. Giddingi, 
Tein. 29:90 6.2 Rake, 
* Be Be | 3 In 


— 


AD 


r 


58. In treſpaſs the defendant took iſſue upon ſome of the plain» 


trial. Robinſon v. Rayley, Eaſi. 30 G. 2. Burr. 316. 


iff s replications, and demurred to others; upon the trial the 
iflues were found for the defendant, and as to the demurrers, con- 
tingent damages were given. Upon. arguing the demurrers the 
court were of opinion for the plaintiff, whereupon the defendant's 
counſel! moved for leave to withdraw the demurrers, and plead to 
iſſue: a rule to ſhew cauſe was ted, but the court were af- 


. terwards clearly of opinion that this could not be done after trial 


of the iſſues upon the facts, and they ſaid there never was an 
inſtance of the kind. Where the demurrer is firſt argued, before 
any trial of the iſſues, the court will give leave to amend; there 
the proceedings are ſuppoſed. to be in paper, but in this caſe the 
whole is plainly upon record. And Denniſon, J. remarked, that 
he did not know how the cauſe could be again carried down to 


) In what Caſes a Demurrer makes a Diſcon- 7Va=5- 


tinuance. 


; A Demurrer to a plea m abatement concluded with praying. Turner v. 


judgment of the action. It was moved to amend the Cordvel, 


| demurrer by making it pray re/pondeat oufter, which the other fide des by 
- conſented to; otherwiſe the court could not have given leave to Denniſon, J. 


amend, becauſe the demurrer, as it then ſtood, was a diſconti- ih Maynard 


nuance. Maynard v. Hopkins, Trin. 25 & 26 G. 2. Sayer, 46. 22 
ed Os | 32 : Anonymous, 1 Will. 302. 


IA. a) Demurrer to Part, and Plea to Part (a). 1 
5 | 1 mn 
I, THERE were four counts in the declaration. Defendant 


pleaded on ofumpſit to three, and demurred to the fourth. 
After judgment on the demurrer the plaintiff took out a writ of 


inquiry and executed it; this was moved to be ſet afide, there being 


no nolle proſequi on the roll; and it was inſiſted that the plaintiff 
ought to have taken a venire tam to try the iſſues quam to inquire 
of the damages upon the count demurred to. But the court 
permitted the judgment upon the inquiry to ſtand, for the de- 
murrer being firſt determined, the plaintiff cannot be forced to 
carry down the cauſe to ,nif privs, and he may enter the nolle 
proſequi (a) at the time he enters the final judgment. Fleming v. 
Langten, Mich. 9 G. 1. Str. 532. = 


(a) And 
upon this 


70 


* 


need be no amercement of the plaintiff ro falſo clawere. Davies v. Hoyle, Mich. 10 C. 2. Str. $74. 


2. The defendant pleaded non aſſumpſit to part, and in abate» 
ment to the reſidue ; upon the former no iſſue was joined, to the 
latter the plaintiff demurred. The defendant ſigned a nonpres, for 
want of a replication to the nen afſumpſt, and joined in te 

118 EY - , demurrer. 


280. 5 F K Demur ter. 
demurter. Aſter argument judgment was given for the plaintiff, 
ö and a reſpondeat outer ne 

( - #6de- the nonmpros on payment of the, coſts thereof; but the 
- \ - HQefendant was not allowed the coſts of the motion. Pace v 
Ellifon & ur. Hil. 6 G. 2. Rep. Ca. Pratt. C. B. 88. þ 

3. The proſecutor in an information in the nature of a 
warranto demurred to part of the defendant's plea, and rephed 
to. five other parts of it. But upon ſome doubt being made at 
the bar, and on the bench, whether ſuch a mode of pleading was 
warranted by the prerogative. of the crown, it was agreed to 
.— amend the pleadings, and demur generally to the whole; though 
te court rather inclined to think that the proſecutor might have 
© _ deriutfred to the whole plea, and alſo denied particular parts of 
it. Rex v. Ginever, Trin. 36 G. 3. 6 Term Rep. B. R. 733. (n. a.) 


7Viner 533. (B. a) Judgment on Demurrer on Plea to the Writ, 
1 or on Plea in Maintenance of the Writ. 
| [EE + | 
I UN demurrer to a replication, though the defendant's 


_ — plea be faulty, yet if it appears on the record that the 
„  AQtion is not maintainable, the demurrer is right, and the defend- 


ant muſt have judgment. Per Lee, C. J. in Booth v. Garnett, 


Mich. 11 G. 2. And. 31. 32 r 
2. Action for crim. con. Plea 1ſt, non cul. ; 2d, non cul. infra 
ſexe annos. Iſſue to the country on the iſt plea, and demurrer to 
the latter. On the trial there was a verdi& and damages for the 
plaintiff; but 'upon the argument of the demurrer the latter plea 
was holden good. Per tot. cur. There muſt be judgment of the 
-— _ - . demurret for the defendant, and the plaintiff muſt have no 
= © damages, nor mult coſts be paid on either fide upon account of 
the trial. Cote v. Sayer, Hil. 32 G. 2. 2. Will. 85. 
3. It ſeems that judgment on a demurrer to a plea in bar, the 
matter of which, even if well pleaded, would be no defence to 
the action, is to be conſidered as a judgment by default. Vide 
"Barney v. Tubb, Mich. 35 G. 3. 2. H. Blackfl. 352. 


if \2Viner 533 (C. a) Other Caſes reſpeCting Demurrers at Law. 


Practice. 


A 1. PHE defendant cannot wave a general demurrer, and inſtead 
. 2 6: | may ſtrike out a ſpecial demurrer, and return the book with the 
(oY But the general ifſue, or a general demurrer. Vide note (a) to rule Trin. 
SS G. a. B. .. ee i156 5 
£0 abide by his ſpecial demurter, in which caſe be mult eleft immediately, | 


| Therule in 2. The plaintiff's attorney ſhall deliver all the demurrer books 
Bench is, 


Beach is, ie dhe Lord Chick Juſtice and the reſt of the juſtices of the court 


pon motion the court ſer 


Z. Frs r 


thereof give a ſpecial plea, or ſpecial demurrer; but be 


6k m4 a@aww@ ao 


a 
a 


T - WP „oa 


err 


. 


ant ſhall not 


of Common Pleas, and the defendant's attorney ſhall the forthe plgia- 
phi attorney Yor two of the ſaid books two days at lee be- u or his 


1 


81 


— 


he day Set for arguing ſuch demurrer z and the defend- 2 
heard by his counſel when the cauſe comes on to demurrer- 
be argued, unleſs ſuch payment be made as aforeſaid. Reg Gen. pre 
C. B. Mich. 6 G. 2. 95 74 Juſtice, and t 
the Senior Juſtice; and for the defendant or his attatney to deliver the books to the e 
and if one party neglect, then the other party to deliver them at the coſts of the one negl- Qing 3 
the practice is to deliver them two days before the day of argument. Fide rules, Mich. 27 Car. 2. 
Faft- 2 Jac. 2. and notes. g . 210 f 


3. A demurrer muſt be entered on the roll of the term it is 
joined in, according to the rule that all iſſues ſhall be entered -f 
the ſame term wherein they are joined. Cortizos v. Munes, 
Trin. 6 & 7 G. 2. Barnes, 328. "RE ith 

4. Motion for leave to withdraw a demurrer to an information 
in. nature of a quo warranto againſt the defendant, and that the 
plaintiff might take judgment as for want of a plea. But the 
Chief Juſtice ſaid it could not be done but by conſent, for that 
none can withdraw a demurrer but the crown. Rex v. Tyrer, 
aft. 5 G. 2. Cunn. 31. X p - 


. Motion for leave to add the general iſſue to a plea of non 


aſſumpfit infra ſex annos refuſed, the application being made after 


a demurrer to the plea. Peirſon v. Tver, Hil. 8 G. 2. Rep. Caf. VA 


Pract. C. B. 114. % 
to. But where 
withdraw his demurrer, and to rejoin ifſuably to the plaintiff*s — 45 


e court, though contrary to the practice (a), conſi- 1 C. 4. : 
dering the circumſtances, granted the motion on -payment -of Rep. Caf, 


Mich. 
16 . 2. 


- 


"Barnes, 163. In one caſe It is ſaid to have been held otherwiſe. Durrant v. Lynes, Trin. 10& 11 G. 2. 


PraQ. Reg. C. P. 154. But vide Brumwell v. Garnett, one, &c, Tria, 18 & 19 G. 3. Barnes, 165. 


* 


8. The defendant demurted to the plaintiff's ſurrejoinder, and , Bland 
the plaintiff joined in demurrer. Afterwards the plaintiff made 2 


it a concilium, put it in the paper, and nobody appearing to ſup- B. K. 530. I'S 
port the demurrer, obtained jud ment. It was moved to ſet 7 a 


"I 


bo # \ 


es Denturrer. _ 

the judgment, becauſe the rule for the concilium had never been 
ſerved,” or any notice given of putting it in the paper. But the 
court ſaĩd it was the duty of the defendant to fearch. Forbes v. 
Lord Middleton, Mich. 19 G. 2. Str. 1242. en 
9. The defendants demurred to the replication to one of the 

75: ples and iſſues were taken on the others; in ſuch caſe the plaintiff 
a right to argue the demurrer either before or after the trial; 
though it is better to argue it before the trial, becauſe it may 
put an end to the whole, and ſo be the means of ſaving expence. 

Per eur. in Duberly v. Page, ' Eaſt. 28 G. 3. 2 Term Rep. B. R. 
2. % \ 

oo In an action on the caſe for a nuiſance againſt two defend- 
ants, the declaration contained two counts, but in the ſecond 
only one of the defendants was named. The defendants de- 
murred, and the plaintiffs entered a nolle praſegui as to that count; 

but the court were of opinion this could not be done; however 

EY ob they gave the plaintiff leave to amend on payment of coſts, 

mond v. Dorant and another, Trin. 31 G. 3. 4 Term Rep. 

B. R. 360. © ' | GE 


| For more of Demurrer in general, ſee Amendment and Feofaile, 
Plaadinge, Pha and Demurrer, and other proper titles. 


. — _ —_— 


* a. * — 


TI 3 


(4)  Deodand, 


1. TH coroner's inqueſt found that A. B. fitting on his waggon 

p accidentally fell to the ground, and that the horſes draw- 
ing the waggon forward, one of the fore wheels cruſhed his head, 
of which he inſtantly died; and they concluded that the wheel, 
on which they ſet a ſmall value, only moved to his death. A 
motion was made on behalf of the lord of the franchiſe for 
quaſhing' this inquiſition, upon affidavits tending to ſhew that 


8 p. In Rex the cart and horſes were equally inſtrumental, which indeed the 


v. Drew, finding of the jury ſufficiently implied, But the court was very 


2 „ clear that neither this court nor the coroner can oblige the jury 
Sir. 267. to conclude otherwiſe than they have done, and would not ſuffer 


upon the the afhdavits for quaſhing the information to be read, Rex v. 


authority of Rolfe, Mich, & Hil, 5 G. 2. Foft. Crown Law, 266. 
2. But though when juries have taken upon them to uſe a 
judgment of diſcfetion not ſtrictly within their province, for 
_ reducing the quantum of the forfeiture, the court of K. B. has 
refuſed to interpoſe in favor of the crown ox lords of the franchiſe; 
it hath frequently interpoſed its authority as ſovereign coroner bi 


— 


this caſe; and alſo in that of ſuicide, in favor of the ſubjed, and 
the forfeiture, but will not do it in either cafe to his prejudice. 
Foft. Crown Law, 266. $54 | 2 
3. By a © preſentment or inquiſition found by the grand jury 
« of the county of York at the general ſeſſions for that county, 
te it was found that the mare of J. K. was the cauſe of the death 
« of one W.S., and was of value of to. The coroner 
had not taken an inquifition, and the lord of the manor finding 
himſelf likely to loſe his deodand, applied at the aſſizes, when 


cis preſentment or inquiſition was found. Being removed into 


B. R. by certiorari, and a motion made to quaſh it, upon the 
ground that the grand jury had no authority to take it under 
their general charge from the _—_ of aſſize; the rule was 
made abſolute, for being an o of entitling, it ought to be 
publicly, and openly found, Rex v. Killinghall, 1 Burr. 17. 

4. This forfeiture, which is not now applied to ſuperſtitious 


uſes, is part of the revenue of the crown, unleſs when lords of 


franchiſes are entitled to it by grant; for no man can preſcribe to 
it. Foft. Crown Law, 265. U A 


— 


— _— * * * a. VN A 7 - y * — N 


Departure. NY 3 | CA 3 
(A) In pleading (a). What is. 5 7Viner 538. 


(a) One reaſon why a departure in pleading is never allowed, is, becauſe records would by ſuch man- 
ner of pleading be ſpun out into endleſs projizity ; for if it were to be allowed, then he who has departed 
from and relinquiſhed his firſt plea or defence might reſort to a ſecond, third, or numberleſs defences. 


ifſue, nor could he who has a good one ever obtain juſtice. Yidea Will. 98. 


Departure in an imma erial point is only defect in form, and muſt be ſhewn 
Per Parker, C. J. in Cole v. Hawkins, Str. 21. 


Fa ACTION upon the, caſe upon ſeveral premiſes ; the de- 


fendant pleads infancy; the plaintiff replies it was for 
neceſſarjes, and the defendant rejoins; an account ſtated guodgue 


2 from the plea. Hillier v. Plympton, "Hil. 7 G. 1. 
. 422. N 

i 2: Debt on a recognizance of bail ; the defendant pleads no 
ca. /a. againſt the principal ; plaintiff ſets out one; and the de- 
fendant rejoins erronice emanavit : this is a departure, per cur. 
Faris. 333. ; e 


N 4 3. Debt 


* 4 
o 


 Pleading in this manner would b-game infinite; he who had a bad cauſe would never be brought to an. 
for cauſe of demumer. 


ſuperinde pred. quærent exoneravit the defendant. On demurrer 
judgment was given for the plaintiff, becauſe the rejoinder was a. 


i 


3. Debt brought by a ſheriF againſt his bailiff on 'a-bond given 
for the due performance of his duty, and amongſt otber things 
to pay to the ſheriff or under ſheriff 20 d., as a fee for every 
defendant's name in every warrant in meſne proceſs. The de- 
fendant pleads that he paid this 20 d. for every name in every 
Warrant on meſne proceſs. The plaintiff replies that a capias was 


taken ont againſt 7, S. and a warrant granted, and he did not 


r the ad. The defendant rejoins the ſtat. 23 H. 6. and 


murrer inde and joinder, and judgment for the plaintiff, becauſe 
the defendant in his rejoinder departed from his plea. Harding 


a OC 4 oy 
- 
£4 


+ 
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* 1 
- 
© 4a-- - ; 
2221 — — - 


. 


3 G. 1., that no ſheriff. ſhall let or ſet the office of ſheriff or 
under · ſheriff, 'or-bailiff to farm, c. Plaintiff demurs, and held 


er cur. to be a departure in the defendant to plead firſt he had 


paid the 20 d., and then rejoin he ought not to pay it; and to 
a plea at common law, and then rejoin a ſtatute. Ballantine 
vin, Mich. 4 G. 2. C. B. Farteſe. 368. 70 
4. Afſpmpbt was laid 26th March. Defendant pleads a tender 
before the action brought, to wit, the 2d April; plaintiff replies, 
that after the promiſe made in the declaration, and before the 
tender, be ſued. a /atitat the 12th February, in the ſame year, 
returnable, Ic. ab/que hoc, without this that defendant. made a 
tender before the 12th-February. Upon error brought the repli- 
cation was held well, and judgment for the plaintiff was atfirmed, 
| "Matthews, Mich. 4 G. 2. Cam. Scacc. Forteſe. 375. 


— * 


5. Debt on bond; oyer of the condition, which was for the 


performance of an award, and plea that the arbitrators made no 
award; replication, ſhewing an award and non- performance 
thereof by the defendant; rejoinder, that there were other cauſes 


between the parties depending, ſtating them, and that as the 


arbitrators had taken no notice thereof, it was no award. De- 


v. Holmes, Hil. 19 G. 2. 1 Wilf. 122. 


6. 8. fa. upon a recognizance of bail; the defendant pleads 

that the venue is in the county of Southampton and the bail was 

acknowleged in Middleſex, and that no ca. ſa. was taken out 

: againſt che principal; the - plaintiff replies a ca. ſa. iſſued, and 
t 


urned nen eſt inventus the defendant rejoins that the ca. ſa. 
did not lay four days in the ſheriff's office. De murter and judg- 
ment for the -plaintiff, this being clearly a departure. Elliatt v. 
Lane, Mich. 26 G. 2. 1 Will. 334. . 8 
7. Debt on bond conditioned that A. B. ſhall not run 
away during his apprenticeſhip ;! the defendant pleads that A. B. 
did not run away during his apprenticeſhip. Replication that 
A. B. 22 himſelf apprentice with the plaintiff, to ſerve from ſuch 
a day for the term of ſeven years, and breach aſſigned that he 


an away before the end of that term, The defendant rejoins, - 


that the agreement between the plaintiff, and defendant was, that 
A.,B.Ahould ſerue the plaintiff only for the term of five years, 
and concludes with an averment. I be plaintiff demurs, and 
aſſigns for cauſe, that the matter in the defendant's rejoinder is a 
departure from his plea, 'To this it was anſwered, and gee 
** ; = that 


2 
\ 


0 
* g Departure. 


that che defendant may introduce new matter in explanation, or 
fortification of his bar, and it will be no departure; now, here 
it does not appear by the condition ſet out, or by the plea, for how 


long the term was to be, ſo that the rejoinder is onlyjan explanation, 


or fortification of the bar and not a new matter of excuſe. Long 


| err Mich: 27 G. 2. 2 Vi. g. 
10 2 


declaration in treſpaſs for taking and impounding tbe 
plaintiff's mare, the defendant pleaded. a 1 that the 
mare was damage feaſant in a certain foreſt. The plaintiff re- 
plied à right of common, and that he put his mare into the foreſt 
to uſe his common there. The defendant rejoined, that the mare, 
at the time when, &c. was ſick and diſtempered with the mange, 
and being ſo ſick was wrongfully in the foreſt doing damage. It 
ſeems this rejoinder is a departure from the plea, and 9 
ant (after argument upon demurter) by conſent, withdrew all his 
pleadings, and amended by pleading a cuſtom to take and impound 
mangy cattle. Palmer v. Stone and another; Trin. 32 & 33 G. 2. 
9. To an information, in the nature of a que warrante,.calli 


on the defendant to ſhew by what authority he exerciſed the office - 


of a burgeſs of the borough of Næucaſfle-under Lyne, he pleaded - 


a cuſtom for the common council of the borough, or the major 
E of them, to admit and ſwear as a burgeſs, petſon or perſons 
a 


ving attained the age of twenty-one years, as the ſaid common 


council, or the major part of them, have thought or might think 
proper, at their diſcretion; and that every perſon ſo admitted and 


{worn hath always exerciſed the office z and then he deduced a 
title, under this cuſtom, to himſelf. The replication firſt denied 
the defendant's admiſſion, and alſo the cuſtom, as pleaded; and 
then ſtated a cuſtom that perſons duly qualified, according to the 
cuſtom of the borough, have been admitted and ſworn burgeſſes 
by right of ſervitude; and that no perſon hath been or ought to 
be admitted unleſs he hath ſerved an apprenticeſhip for ſeven 
rs, under a legal indenture, to ſome perſon reſiding in the 
borough: it then ſtated another cuſtom, that perſons were admitted = 
and ſworn according to the right and title by which they claim, and 
not otherwiſe; it then ſtated, that the defendant had claimed to be 
admitted in right of ſervitude, and was admitted in that right, not 
having ſerved an apprenticeſhip; and concluded with a traverſe, - 
. defendant was admitted as a perſon whom the common 
council thought proper, in their diſcretion, to admit. The de- 
fendant rejoined, ſtating indentures of apprenticeſhip, and the 


ſpecial circumſtances under which he ſerved. To this there was 


a ſpecial demurrer, becauſe it did not fortify the matter pleaded = 
by the defendant-in his bar, but alleged new matter, contrary to 
that the queſtion was, Whether the replication, to which the re- 
joinder was an anſwer, could be ſupported ? and they were of 
opinion that it-could not, for that the new matter alleged in it 
was not conſiſtent with the defendant's plea; that if the plea 
were 


* 


the plea, and was a departure therefrom, But the court ſaid "_ 


— 


% Departure. 
2 The de- were true (a), that which was ſtated in the replication was totally 
7 may bo immaterial; that perhaps the rejoinder was as bad; but that the 
Joined idee deſendant was led aftra by the miſpleading in the replication. 
on the two 04 1 Ny 7 1 8 pucat ; 
firſt ies Rex v. T. Knight, Mich. 32 G. 3. 4 Term Rep. B. R. 419. 
the replication and alſo taken iſſue on the traverſe; theſe iges had been tried and -found for the 


: 


1 


10. Replevin for taking goods and chattels, to wit, one lime- 
kiln, c. of the plaintiff; avowry for rent in arrear. Plea in bar, 
that the Time-kiln before, and at the ſaid time when, c. was 

_ affixed to the freehold of the ground in which, and, as ſuch, was 
exempt, by law, from any diſtreſs for the rent in the ayowry men- 


' _ tioned, andought not to have been diſtrained. General demurrer 7 
and judgment for the defendant, becauſe the plea is a departure 3 
from 'the declaration, which treated the lime-kiln as a chattel, der 
which might poſſibly have been true, becauſe it need not neceſ- - * 
farily have been affixed to the freehold; but as the plea in bar 4 
| Rated it to be affixed to the freehold, it was inconſiſtent with the 4 
 Geelaration, 'Niber en Hil. 32 G. 3.14 Term Rep. B. R. £04. 78 
. 5 f 0-1 on a geen ſeveral bond, the condition of which G 

of, was for the payment of an annuity by the obligors to the obligee. | 

COONS The defendant (the eee 6 one of the obligors) pleaded | — 
Pracd ad- that no ſuch memorial of the bond as- is required to be inrolled 
miniſtrator jn Chancery by the ſtatute 17 G. 3. was inrolled. Replication, 33 
inemor, i J a Kade . P ſhe 
2 H.Blackſt. that a memorial was inrolled which contained the day of the ** 
28. month and year when the bond bore date, and the names of all cafe 
-« me Sro the parties and witneſſes; and ſets forth the annual ſum to be = 
was clear paid, and the name of the perſon for whoſe life the annuity was 3 
| beyondall granted, and the conſideration for granting the ſame, according fan 
er to the form of the ſtatute, c. Rejoinder, true it is that the gula 
cipleof memorial of the bond in the replication mentioned was inrolled, diſel 
pleading, but the memorial did not truly ſet forth the conſideration.on Chay 
n which the annuity was granted, but on the contrary ſet forth a 5. 

wasade- falſe conſideration in this, that, c. To this the plaintiff de- un 

parture from myirred ſpecially, alleging it to be a departure from the plea, and 3 
hes fn had judgment. And Buller, J. remarked, that the whole queſ- 6. 
* effe@t fates, tion turned on the word “ ſuch,“ but that the plea was an iſſve pers 
wan ee jn fact and not in law; that they were not to require under the Defe 
W N allegation of © no ſuch memorial every thing that is required by mins 
replication the ac of parliament. If it were otherwiſe than an iſſue in fact, origi 
alleges me- jt would be ſending down an iſſue in law to be tried by a jury; * 
Mining the And it might as well be contended, that on the trial of an ifſue © nu/ libert 
- rquie « tiel record” the parties might, at niſi privs, ſhew errors on the re · not v 
— ch the cord. Praed, Adminiſirator, v. the Ducheſs of Cumberland, Execu- 3 At] 
and then ths 21%, aft. 32 G. 3. 4 Term Rep. B. R. 585. | 7. 
rejeinder intraduees 8 fegt which gocs to vitjate the deed, hut not che memorial. | * depoſ 
=» - | 45 59 * A filed t 
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Depoſitions. 


— — . — — 


* 


Y Depoſitions read; in what Caſes.  - 


1. DILL was brought againſt the huſband by the wife for main 


- JViaer 544» 


tenance, upon ſuggeſtion of cruel. uſage by the huſband; 


depolitions were offered on the huſband's part to ſhew high pro- 
yocation, ſuch as criminal converſation ; but as that was not ex- 
preſely charged by the anſwer, the court would not ſuffer the 


depoſitions to be read. 2 Atk. 96. Watkins v. Watkins, Der. | 


1740» 


Worthingtof, 1741. | i 
3. A charge in a bill, that the wife miſbehaved herſelf, or that 


e did not behave with that duty which became a virtuous woman, 


: 2. In this caſe the court ordered depoſitions to be welfare, for 
ſcandal and impettinence, to a Maſter. 2 Ark. 235. Cocks v. 


does not imply that ſhe is an adultereſs; and-a depoſition in that 


caſe, to prove her one, was not allowed to be read. 2 Ath. 333 
—338. Clarke V. Periam, July 1741. 
4. Though depoſitions taken de bene eſe be irregular, yet at the 


hearing of the cauſe it is too late to make the objection for irre- 


gularity; but in ſuch caſe the court ought to have been moved to 
diſcharge the order for publication. 2 Atk. 190. Dean and 


Chapter of Ely v. Warren, June 1741. 
5. In the court of Chancery, the depoſition of one defendant 
r We. only be read for another, but for the plaiatiff alſo, 
3 


. 401. Barret v. Gore and others, Dec. 1746. 


. 6. Plaintiff filed his bill for relief: witneſſes were examined, 


and a decree pronounced againſt the defendant in Dec. 1745. 
Defendant filed a croſs bill. Plaintiff, in the croſs cauſe, exa- 
mined other witneſſes for the ſame matters put in iſſue in the 
original cauſe : the depoſitions in the croſs cauſe were refuſed to 
be read, touching the matters in ifſue in the original cauſe; but 
liberty was given to read any of the depoſitions in the croſs cauſe 
not relating to the matters put in iſſue by the original cauſe. 
3 4th, got. Wilford v. Beaſeley, May 1747. 


7. The court will not make an order upon a Maſter to admit 
depoſitions taken in a former -cauſe, between the ſame parties, 


to be read. If the Maſter be miſtaken, there may be exceptions 
filed to his report. 3 Ath. 524. Anon. fone 1747. | 


8. The depoſition of the prochein amy of the plaintiff cannot be 
fead, he being liable to colts. 3 4th. 511. Head v. Head, May 1747. 


9. Depo- 
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7Viner 535. 93 
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Depoſitions. 


9. tions of one defendant. not allowed tb be read on 
behalf of another defendant, the defendant, whoſe depoſitions 
were offered, being concerned in intereſt, and as a decree might 
be againſt him. 2 Ve. 219. Dixon v. Parker, March 1750. 

10. Motion, that depoſitions in the croſs cauſe might be read 


on an account directed to be taken in the original cauſe, notwith- 
ſtanding the croſs bill was diſmiſſed; granted. 2 Veſ. 579. 
Tubrere v. Genau, Aug. 1764. | W 


11. Witneſſes examined de bene D in Sweden: | the council of 


Sweden refuſed to let a commiſſion be executed for examining 
tem in chief, the depoſitions de bene offe were read. Amb. 108. 
© Gaſſon v. Wordſworth, July 175 1. 


. * . 


7Yimer ) Depoſitions in Chancery read at Law; in what 


I HERE 4 perſon. has been examined in Chancery, his 88. 
poßtion may be read in a cauſe at law between the ſame 


parties, if it can be proved that the witneſs is dead, or by reaſon 
fickneſs, Cc. is not able to attend, or that he is out of the 


kingdom, or otherwiſe riot amenable to the proceſs of the court. 


1 Mth. 445. Fry v. Mond, Eafl. 1737. 


80 Depoſitions ſuppreſſed. 
1. A Commiſſion being granted to examine witneſſes at Algiers : 
"4 the plaintiff died, by which, in ſtrictneſs, the ſuit abated; 


but the witneſſes were examined there before notice of the plain- 


tiff's death. Upon motion to ſuppreſs the depoſitions, the exa- 


. mination was held regular; and the depoſitions were allowed to 
ſtand in toto, as well with regard to the witneſſes who were living, 


as to one of the witneſſes who was dead. 3 Wer. Rep. 
Thompſon's caſe, Trin. 17332 F 
2. Depoſition ſuppreſſed on motion, by reaſon that the whole 
was written down in the exact form of it by the attorney before 


it was taken. Amb. 252. Anon. 1754. 


3. Depoſitions ſupprefſed on motion, becauſe they had been 
taken before a Maſter upon the ſame matter, reſpecting which 


the witneſs had been examined in chief, without a ſpecial order 


for the re-examination. 1 Bro. 388, Sawyer v. Bowyer. 

J. Depoſitions of witneſſes de bene of taken ex parte, and with- 
out notice to the other fide, ſuppreſſed. 4 Bro. 540. Loveden 
v. Lord Milford, March 1794. N 


- 


For more of Depoſitions in general, fee Evidence, Examination, 
' Hearing, and other proper titles. R 


4280 
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a 


Canal 


_ - defendant after the paſſing of the act took the ſhilling, and 


= 's - 


91 


| (A) Who may make a Deputy. Ph | 7Viner 59h... 


1. PHE cerk of the papers in the King's Bench priſon cannot 
act by deputy, and he is bound to reſide within the priſon, 
and this by the common law, ſince it is incident to every public 
office that the party filling it ſhould be in a fituation to diſcharge 
the duties thereof; as alſo by 27 G. 2. c. 17. In the matter of 
Bryant, 4 Term Rep. B. R. 116. 5 Term Rep. B. R. 509. . 
2. A mandamus lies for the prineipal regiſter of the archbiſhop's 


court to admit and ſwear his deputy, notwithſtanding that it ies 4 
ſpiritual office> Rex v. Ward, 2 Str. 89 3. | 


3- But the deputy himſelf, being an officer at will, cannot have 


this writ 


4. In aſſumpfit for money had and received to plaintiff's uſe, it 
appeared that plaintiff was prothonotary to the palace court, and 
defendant his deputy, and it was agreed by articles between them 8 
(made prior to 12 2 1. c. 29.) what the defendant was to have, 
and that he ſhould account for the reſt. That act requires afhda» 
vits to be made to hold to bail, and empowers the officer or his 
deputy to adminiſter the oath, and take a ſhilling for it. The 


ſeveral accounts with the plaintiff, who never infiſted to He 


' theſe fees, until diſcovering that it was very advantageous he 
brought this action. It was held by Lord Hardwicke, that though 
or 


defendant did the buſineſs, he ought to account with plain 

the fees; for a deputy is entitled to no more than he ſtipulares for, 

and any addition to the duty of the office, after he has undertaken 

it, will not vary the contract, though it may be a reaſon for his 

coming to a new one (a). The plaintiff was nonſuited, having (4) $- 7. 
brought amt when he had a 'covenant under hand ang ſeal. . E. 


But having brought an action of covenant in C. B., Reeve, C. J. Bu I 55 
was of the ſame opinion, and plaintiff recovered ch 


7%%CͥͥE . Fore or mr 
ees; making deferidant a ble allowance for his trouble. 's 
Bulſtrode LO Gilburn, 2 Str. 1027. Pri. Ca. 45. y F 


, 


For more of Deputy in EST ſee tit. Clerk of the Pariſh, as 
Suppl. 2d vol. 144. Conſtable, ibid. 218. Offer, & e. and 
Privilege, pot. and other proper titles. e pr 6, 4 


- 
þ - 4 


Ae (A) Deſcent by the Cuſtom of Gavelkind or 
Gang Gage Boxough-Engliſnmn. 


1. PLAINTIFF contended the cuſtom of a manor to be, that 

the copyhold lands deſcended to the younger ſon; if no 

' ſon, to the youngelt brother; if no brother, to, the youngeſt ne- 

phew; if no nephew, to the youngeſt couſin of the tenant laſt 

ifed. The only evidence adduced in ſupport of this cuſtom was 

. a fingle admittance of a youngeſt nephew in 1757. Evidence 

was adduced on the other fide to prove, that the cuſtomary deſcent 

- extended no further than the youngeſt brother. Verdict for the 

- plaintiff, and the court refuſed to grant a new trial on application. 
Ove v. Mofon, C. B. 2 Wil. 63. . 

2. There is a cuſtom in the manor of B. that lands ſhall de- 

ſcend to the eldeſt daughter, where there is no ſon; and, where 

there is neither child nor brother, to the eldeſt ſiſter. Per cur. 

. The cuſtom ſhall not extend to a niece, although it affects the 

collateral line in the inſtance of fiſters, for cuſtoms departing from 

the common law are to be conſtrued ſtrictly. Denn v. Spray, 

1 Term Rep. 467. 9 N n y Hae | 


Deſcent or Purchaſe. © 


© See Suppl. tit. Copybolds (B. e) ante. | White v. Collins and Die 
4 v. Laming, ſtated in Suppl. tit. Deviſe (B. b) poſt, See alſo 
| Ce. c) in the ſame title, and Suppl. tit. Heir (W. a) poſt. 


DL (K) In what Caſes it ſhall deſcend to che Half - blood. 
3 What ſhall be a Seiſin to take away the Deſcent. | 
we UroN the marriage of baron and feme, the lands of the 


uſe of the heirs of the body of the feme to be begotten by the 
OS, baron; remainder to the uſe of the baron in fee. There was iſſue 
of the marriage one daughter only, A. Feme died, and the baron 
married a ſecond wife, and died, leaving ifſpe by her one daugh- 
ter only, J. Soon afterwards A. died, without having barred the 


eſtate 


e (1) In what Caſes a Man ſhall. be ſaid to be in by 


baron were limited to the uſe of the baron and feme for - 
their lives, and the life of the ſurvivor of them; remainder to the 


68 > && te df Sd find 
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eſtate tail, leaving iſſue a ſon, who died ſoon after the death of his 


mother, an infant, and without iſſue. The baron left beſides, at 
his death, a fiſter, who was heir at law to 4., and againſt this 


ſiſter B. the daugliter by the ſecond venter claimed the premiſes, 


7 


* 


as heir to the baron, or at leaſt a moiety thereof, on the ground 


that the reverſion in fee, upon the death of the baron, -deſfended 


in equal moieties on his two daughters A. and B. But the court 


of C. B. ſaid, that whoever claims as heir in fee by deſcent, muſt 
make himſelf heir to him who was laſt ſeiſed of the actual free- 


hold and inheritance, viz. to him who was laſt actually in poſſeſs - 


Hon of the lands in fee fimple, and the reverſion or remainder, . 
(which ever it was,) which was in the baron and his heirs on 
failure of iſſue male, was not ſuch a ſeiſin whereof there could be 
o poſſeſho fratris, &c., and thence inferring that B. was not heir 
to the perſon laſt actually ſeiſed of the fee, they gave judgment 


for the defendant. TFenkins v. Pritchard, 1 Wil/. 45. b. But ſee 


7 Vin. 581. pl. 6.8, 9. and Co. Litt. 14. ö. c. contra. _ | 

Father died ſeiſed in fee of four meſſuages, leaving two daugh- 
ters by his firſt wife, and his ſecond wife enſient of a ſon. The 
wife and daughters reſided in one of the houſes, and the wife re- 
ceived ſome rent for the others. Soon afterwards the ſon was 


born, and in his lifetime the mother received more rent: then the 
. ſon died, having lived a few weeks, and the mother received more 


rent after his death. Adjudged, that the poſthumous ſon was 
actually ſeiſed, ſo as to take the eſtate out of his ſiſters of the half 


blood, and carry it to his heir of the whole blood. Geodfitle v. 


Newman, 3 Wilſ. 5 16. 2 Blackſt. Rep. 938. 8. C. 


For more of Deſcent in general, ſee Copybold, — Gavel- | 


Lund, Heir, Uſes, and other proper titles. 


e e eras 5 
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(C—D) For whom, and againſt whom. zz 


IN detinue for indentures of bargain, and ſale and releaſe, and a 
memorandum in writing, the declaration alleged that F. being 
ſciſed for his own life of a certain frechold eſtate, conveyed by 
leaſe and releaſe to V. his heirs and aſſigns. That V. by a me- 
morandum in writing, and figned by him according to the form of 
the ſtatute, acknowledged the conſideration money in the above 
conveyance to be the proper money of 4. (the plaintiff's inteſtate), 
and that the name of V. was made uſe of in the conveyance in 
: 13 a 8 truſt 


{ata 


192 Detinte. | | 
. . truſt for A., his heirs, executors, adminiſtrators, and affigns, 
8 That V. delivered the deeds and memorandum to A., who th 
became poſſeſſed of them, and who afterwards died inteſtate; ou 
which adminiſtration was granted to the plaintyf, who thereby be- 
came lasyfully poſſeſſed of the deeds; and being fo poſſeſſed, loſt; 
and that they came irtto the poſſeſſion of the defendant, who is 
heir at law of A., and who detains them. The defendant de- 
murred, and had judgment. And per Lord Kenyon, C. J.—If an 
eſtate pur auter vie be limited to a man, his heirs and aſſigns, and 
if it be not deviſed, it goes to the heir under the ſtatute of frauds, , 
_ ay& is Hable to the fame debts as a fee fimple is. Where it is 
; granted to a perfon, his exceutors, adminiſtrators, and aſſigns, the 
executors take it, ſubject to the ſame debts as perſonalty of any 
other deſcription is; and by the ſtature 14 G. 2. it is diſtributable. 
The firſt limitation here is to the heirs, and in the ordinary courſe 
of this ſpecies of property it goes to the heir at law, becauſe it is 
a a real eſtate, He is entitled to it as a ſpecial occupant, and has 
conſequently a right to detain the poſſeſſion of the documents 
which belong to it. Atkinſon, adminiftratrix, v. Baker, Eaft. 
/ 31 C. 3. 4 Term Rep. B. R. 229. ; 


er G Gaunt, And in what Gaſes - Requſt muſt 
A | | 10. | 1 


Dm for two books of entries of admiffions and furren- 
8 ders in a copyhold manor, two-other books belonging to the 


ſaid manor, and divers court rolls and writings to the value of 


500. On the trial, a verdict was found for the plaintiff as to the 
two books of entries and admiſſion, value 100. each, with da- 
mages 20 J. and coſts 405., and as to the reſidue for the defend- 
_ ant. It was moved in arreſt of judgment, that the ſeveral things 
ſued for ought to be ſeverally valued in the declaration. But the 

court determined that the declaration was well enough, for the 
values of each ſeveral parcel might be as well ſevered in the ver- 
dict as in the declaration, Pawly v. Holly, Mich. 13 G. 3. 

Blackft. Rep. 853. | 7 ; | 

For more of Detinue in general, ſee Actions of Trover, Bail- 
ments, Debt, Faits, Inns and Innkeepers, Fuftification, Tre 
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(K 2) What is a Will; and though it be made in ea 
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the Form of a Deed. 


der to ſuch perſons, &c. as teſtator ſhould. by any deed or in- | 

ſtrument in writing, atteſted by two witneſſes; appoint. By an 
inſtrument of the following day, under hand and ſeal, atteſted 
5 two witneſſes, and ſtamped, teſtator appointed, after failure ß 
iſſue of the deviſee in the will, to other uſes. © This latter iuſtru- 


« 


ment, though in the form of a deed, yet being intended to operate 

only after the teſtator's death, was held teſtamentary, and. void as 
to the freehold for want of three witneſſes, though good as to 
the copyhold. Habergham v. Vincent, 2 Veſ. jun. 204. 4 Bro. 
Ca. Cb. 353. S. C. ; ; N * 


C. a) Statutes relating to Deviſes. 23 YC 
See Mortmain, 16 Vin. 41. Was, | N | 8 
See Co. Litt. 391. a. Butl. note 1. /e#. 3. on the act of 31 C. 3. 

c. 32. for the relief of Roman Catholics. 


See 25 G. 2. c. G. for avoiding doubts reſpecting the atteſt- 
ation of wills, ſtated in (N) 5 3- infra. 


Whether a deviſe for the payment of debts, out of the rents 


: 


1. T ESTA TOR deviſed his real eſtates in truſt for his ſon 7 2 


© and profits only, is within the ſtatute of fraudulent deviſes, 
Tee Charge, ante (G)]. ſect. 2. 1. 1. pl. 6,7. . 


* 
* 


— 


5 (I. 3) What might, or may be deviſed. — | — 


and that if he ſhould die without iſſue uner age, th 
ſhould go to C. his heirs and aſſigns. C. afterwards deviſed! all + 


Bit eflates whereof he 'was ſeiſed in poſſeſſion, remainder, or reverſion, 


and died in the lifetime of J., who afterwards died under 21, and 
without iſſue. Lord Nortbington ſaid, he never had a doubt fince 
he was 25 years old that thoſe contingent eſtates were deviſable, 
notwithſtanding ſome” old authorities to the contrary z and be 
thought the point was now ſettled, and ought not to be ſhaken. 
Moor v. Hawkins, cited in 1 H. Bact. Rep. 33, 34+ * 2 y 

Vol, II. 0 | * 2. In 


* 


P — 


EVISE of frecholds and copyholds to particular uſes, remains. "> | 


1 


2. In Rae v. Griffiths, 1 Blackf. Rep. 605. Lord Mangfield faid, 
that, in Selwyn v. Selwyn man iter he was prepared to have 


ſhewn, with the concurrence of his brethren, that, in all contingent, 
| 7 7 ſpringing, and executory uſes, where the perſon who is to take is 


: 


and cited 2 ib. 337. 8 | | 
57 Teſtator deviſed his dwelling-houſe, c. to T. L. until his 
(. Li's) youngeſt ſon F. or any other of his younger ſons ſhould 
attain the age of 213 and in caſe he ſhould have np younger ſon 


Mr. Fearne, 
Conte 


_ or any other of the youn ſons of T. L. ſhould attain 21, then 
had efta- he gave his ſaid dwelling- 


SBD. OS =» 1 


exccutory 4 Bit wor fly effate of what nature or kind ſoe ver, whether in 
- eſtes and NAS, AB wt oy og rr e . 
8 unto his wife in fee, and died, and afterwards T. L. died without | 
20 . .. futther iffue. After it had been reſolved that T. bad only a con- | 
tereſt; and tingent executory intereſt in the premiſes, the queſtion was, Whe- 5 
CR ther ſpch an intereſt was deviſable ? And it was determined in 
ſeendible ta C. B., upon the authority of the above-ſtated caſe, of Moore v. 
the heir of Hawking, that it was, Roe v. Jones, 1 H. Blackf. 30. And this 
3 judgment, upon error brought in B. R., was affirmed and 
before he Groſe, J. in delivering his opinion, after obſerving that the caſe of 
contingency | Biſhop v. Fuuntaln (ſtated in 16 Vin. 464. aL cok „N. 4.) was 
Shih be the chief foundation for the old opinion that Tuch con 
veſting or were not deviſable, denied the authority of that caſe. v. 
acquiſition Roe, 3 Term Rep. B. R. 88. | | | : 1 
i | h , where neither 

es 
object of the limitation, ney the perſon or perſons, to or amongſt whom the contingent or future intereſt 
is directed, is or are in any degree aſcertainable, before the y happens; a, in the caſe of a 
contingent or executory limitation to the right heirs of J. & (then living,) where the deſcriptiog of the 
B ͤ r A bo N 

that periel + 4 i ie be basel or e from any ene e befire it decames veſted. == vel 


. + Teſtator deviſed his real eſtate to his brother A. in truſt, 
- that the rents and profits ſhould be improved and laid out as after 
; irected with regard to his perſonalty ; and as ſoon as his nephew 
a B. or any other y ſon of 4. attain at, he gave his 
| real eſtate to him in fee z and he gave his perſonal eſtate to A. in 
truſt to improve it, until ſuch one of his ſons who ſhould be en · 
titled to his real ſhould attain that age 3 an ben to apply it and the 

produce in ng lands, and to ſettle them in the ſam manner a. 

biz real. E. died under 21, by which C became the only fon of 4; 

' -- C. attained 21, and died in A. 8 lifetime, Having deviſed, in com- 

F'y , 9 | prehenſive 


= 


< 
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prune re terms, all his worldly eſtate to his wife. The Court | 
ing clearly of opinion tad the rel veſted. in C. on 
his attaining'21, by executory deviſe, during his father's lifetime, 
fubje& to be diveſted by the birth of another ſon, the next queſtion 
was, Whether the rents of the real eſtate, which accrued: ſubſe- | 
quently to the making of C. 's will, paſſed by that will to his wife ? WD 
or whether, having been directed by the will of the firſt teſtator Fj 
to be laid out in land, they were to be conſidered as land, and ga 
ta the heix at law, as real eſtate acquired by C. after the date of the 
will? For the heir it was admitted that a poſſibility might in» 
deed be deviſable when there was a ſpecific fund, but here the 
rty was not in exiſtence, it was land # be purchaſed. | But 
| Lond hurlozy conſidered this as an equitable intereſt in C. the 
fon, to have 2 perſonal fund converted into land; he had an equi 
veſted in him before the will, by which he might diſpoſe ot the 
future intereſt ; and he compared it to the cafe of lands contracted 
for before the will, which will paſs by the deviſe, in reſpect of 
the antecedent right the teſtator has to have the contract carried 
into execution. Perry v. Philips, 1 Vg. jun. 251. AL 


_ 


*% 


(J. 4) Newly acquired Lands. Paſs in what Caſes, 25a. 
LANDS contraQted for will paſs by will, either where particu- 
 *— Krifed, or by general terms, Akon h not conveyed till aſter 
the will, or even during the teſtator's lifetime. Green v. Smith, 
1 Ath. 572. Potter v. Potter, 1 Vg 437. Gibſon v. Mountford, 


ih. 494. Guidet v. Guide, 3 Ath. 254. Whitaker v. Whitaker, 
4 Bro. Ch. Ca. 31. Raſbley v. Mafters, 1 Vef. jun. 201. | 


* 


= 1 6) Good, And what will amount to a Devile. $Vier Gy 
oy .. 1. Words of Recommendation, jr ke, Candy | | 
I 1. 'FESTATOR. gare to his wife E all his eſtate, leaſes, and 


intereſt in his houſe in Hatton Garden, and all the goods 


ſt, and furniture therein at his death, and all his plate, jewels, &c. ; 

"ha but defrad ber, at or. before her death, ta give the ſame. und and 
= a ſuch of his own relations $f foul think moſt deſerving, 
his . and approve of. It was beld on the death of E. that ſhe tooka 
in beneficial inter inthe property der the will during ker life - 
oo only; and the ſame, or the value thereof, was directed to be 
* divided amongſt the teſtator's next of kin at her death. Harding 
2 v. 751 1 *. 1%. Medlicat v. Bower, ws 207. 8. P. 

4 2. Teſtator, by is will. e the whole « his real eſtate to 
SI | his ſon in tail; and in caſe of his dying a minor, or without iſſue, 
Ye then he gave all his lands, 6M and. about 7. to five * 
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. 4. charitable uſer, &c.” and to 


„actual diſpoſition him 


Fernen v. ; 
4. Archbiſhop Port being entitled to the next preſentation 
do ſevetal church 3 called options, by his will 
_ difpoſed of the ſam in the following words 14 I give and be- 
-neverthelefs, 


L. chat, 


7 
Devile. 


(by name) for ſuch cbiritable uſer as he ſhould direkt by his codicit | 


or otherwiſe. And be directed his truſtees. to pay and deliver 
up the reſidue of his perſonal eſtate to his ſon at his age of 
twenty-one or marriage à but, in caſe he ſhould happen to die 
before ſuch age or marriage, then he willed the /ame to be diſpoſed 


of among wi and orphans of diſſenters, and to his poor relations, 
de ould think fit; and he made them his execiitors. 


By his codicil, reciting that he had, by his will, given to his 
truſtees his lands, c. in T., in caſe of his ſon's dying a minor 
or without ifſue, for ſuch uſes as he ſhould direct, &c.z he did 
thereby; purſuant thereto, direct in that caſe, that the ſaid lands 
ſhould, at the diſcretiou of his truſtees, be fold and diſpoſed of 
or kept in their hands, and that the purchaſe money, or the rents 


and proſits thereof ſhould be 1 to ſuch perſons, and for ſuch 


uſer as he ſbould any writing direct; and for want of ſuch direc- 


tion, then to fuch perſon, or. ſuch uſes or purpoſes,.and in ſuch manner 
and proportions as the ſaid truſtees, or the major part of them, or, in 
ce death, the ſurvivors or ſurvivor of them, or the heirs of ſuch 
furor, ſhould gudge fit and convenient. . The teſtator died, without 


any directions with reſpe& to the lands in T., and the 
ſon afterwards died, under age and without iſſue. The queſtion 


Vn, Who was entitled to. theſe laude? Lord C. Hardwiche— 


« In the firſt place, this is clearly no reſulting truſt for the heir 
« at law; for a Ae 4 of his eſtate, either hy an 
ſelf, or by 


46 of it, which equally diſinherits the heir. Secondly, It is as plain 
« that the truſtees have no hengſicia / intereſt; for ſeveral parts of 


the will and codicil ſpeak of their being truſtces and the giving 
- it tp ſie perſons, whom he names truſtees, to ſuch purpoſes 
ec as they or the major part of them ſhould 555 fit, news plainly, 


« by appointing a quorum out of them, that he meant no benefit 
« to them, but an authority only.” His Lordſhip, therefore, 
upon recurring to particular aſſages in the will, _ to ſuch 

7 Ko Uiſpoſition of the ue of his 
perſonal eſtate, and by comparing the will and the codicil toge- 
ther, was of opinion. that the teſtator meant to give the lands to 
Charitable uſes, and directed a ſcheme to be laid before the 
Maſter for that purpoſe, wherein particular regard was to be had 


. tothe teſtator's poor relations. Coole v. Duckenfield, 2 Att. 562. 7. 


See v. Biſhop of London, 1 Ark. 618. | 

3. Tenant for life, with a power of jointuring, which he had 

executed in part, by his codicil ' defired and earneſtly requeſied his 

ſon to make ap his wife's jointure a certain yearly ſum. Fhe 

codicil was held good execution of the power, the words © defir: 

* and * being fufficiently appropriate for that purpoſe. 
Fernon, A | : | 


„ 


mbl. 1. 


„ queatk to my eftecutors all my options; in truſt 


.* ' Ts 


empowering -others to diſpoſe 


r cs ie... i. 5 
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- 


« that, in diſpoſing of the ſaid options, regard be had, according 
. © to their diſcretion, to my eldeſt ſon P.; to my ſons-in-lawz to 
„ my preſent and former chaplains; and other domeſtics (par- 


4 ticularly to Dr. T. and Mr. H.); alſo to my worthy friends 


& and acquaintance, particularly to the Rev. Dr. R.“ And the 


teſtator appointed A., B., and C. his executors, one of whom (A.) 
died in the teſtator's lifetime. The treaſurerſhip of the cathedral 


church of C., one of the teltator's options, became vacant about 
_ three years after his death; and thereupon C. was preſented to it 


by his co-truſtee B., and inducted. Six years afterwards the 
precentorſhip of L., another of the ſaid options, became vacant, 


and e C., (then the ſurviving truſtee,) after endeavouring, 


without effect, to preſent himfelf to this beneſice, made a feigned 
offer of it to one J., a young clergyman, nephew of the 
teſtator's wife ; and, by collufion, obtained from him a certificate 


to the biſhop of the dioceſe, ſignifying that he declined the offer, 
and in lieu of it would prefer a vicarage of which C. was then 


the incumbent, and praying the biſhop to admit C. to the pre- 
centorſhip, inſtead of himſelf. After theſe and a variety of 


other artifices had been practiſed by C., the Rev. Dr. R., men- 


tioned in the will, filed his bill againſt C., praying that he might 


de preſented to the precentorſhip, the other objects of the teſtator's 


bounty having renounced all claim thereto. Lord Keeper Henley 
diſmiſſed the bill; but, on an appeal to the Houſe of Lords, the 
order of diſmiſſal was reverſed, and C. was ordered to preſent 
Dr. R. to the -benefice. Richardſon v. Chapman, 5 Bro. Parl. 
Ca. 400. 1 Burn's Hccl. Law, 225. 8. C. 


5. Teſtator deviſed his eſtates in the north riding of N orbbire 


to truſtees, in truſt for the ſeparate uſe of his daughter, Lady B., (a 
feme=covert,) during her life ; remainder in truſt for her ſecond and 
other ſons in tail male; remainder over; and he gave the undiſ- 


poſed reſidue of his perſonal eſtate to the ſame truſtees, in truſt 
to lay out the ſame in the purchaſe of lands, and to be conveyed 
to the ſame uſes as his eſtate in the north riding of Yorkfoire was 


deviſed. The teſtator alſo deviſed all his collieries and coal- mines, 
and his ſtock and veſſels in the coal-trade, and all his lands, Oc. 


in the counties of N. and D. unto the ſame. truſtees, upon truſt 


to convey and diſpoſe of the ſame as Lady B. ſhould by writing 
direct and appoint; and in default, c. upon truſt to carry. on the 


coal-trade, for which purpoſe he empowered. them to ſell. all or 


any of his lands in N. and D., and to apply the money ariſing 


thereby, and the rents and profits thereof in the meantime, in 
renewing the leaſes of the collieries, or in taking to farm other 
collieries, and otherwiſe for carrying on the coal- trade. And he 


declared that his truſtees ſhould apply the money ariſing from 


the collieries, and other his eſtates in N. and D. for the ſame 


purpoſes as the reſidue of his perſonal eſtate. And he alſo 


declared, that, although his meaning was to give bis faid daughter | 
«he abſolute diſpoſal of the ſaid collieries, & c. and of his lands in N. 


Bi ts prevent the expences and traulh that myſt attend the 


3 : management 28 
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me whole of this 
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— Tel, re eee 
Werum i be applied in ſuch manner as be had directed the ſante, 
" Uefault of her appointment. The queſtion was, Whether upon 
eviſe Lady B. had the abſolute power of dif- 


5 


pong of the collieries, r. for her own benefit: or, whether 


. | "Have the ſame ſold z- and that the money ariſing therefrom ſhould 


ment. And this decree was, upon an a to the Lords, 


"reliue of che intereſt and profits during his life ; and, after the 


bequeſt in the latter part of the will ſhould be deemed 
directory, and conſtrued as words of truſt ? Bord C. Henley was 
of opinion, that the teſtator meant only to give her a power to 


be applied in the purchaſe of lands, in the ſame manner as the 
dear profits of the premiſes, in caſe ſhe had made no appoint- 


confirmed. - Ear! of Bath v. Stuart, 5 Bro. Parl. Ca. 534. | 
6. In conſideration that 4.” (reſtator's wife) © has promiſed 
& to give what I ſhall give her to her and my children at her 


«death, I give her,” &c. Held that the children were entitled. 


- Clifton v. Lombe, Ambl. 5 19. 


* 


. Deviſe of copybold to his wife in fee; © not doubting but 


. that my wife will diſpoſe of the ſame to and amongſt my 
4 children, as ſhe ſhall pleaſe.” Held a truſt for the children, 
us the thould appoint. Maſſey v. Sherman, Ambl. 5 20. 


8. Teſtator having two ſons, and having engaged in the ſugar 


trade, deviſed his ſugar-houſes, &c. to his eldeſt ſon 3 neverthe- 


leſs, in caſe his eldeſt ſon ſhould die without a ſon or ſons of his 
body, then he recommended it to him to give and deviſe the ſaid 
ſugar-houſes, c. to his brother, the teſtator's ſecond ſon. He 


then deviſed his real eſtate to his eldeſt ſon and his iflue male, 


in ſtrict ſettlement. The eldeſt ſon died without ifſue male. 
The clauſe reſpecting the ſecond ſon was held to be merely 


recommendatory to the eldeſt, and not obligatory. Cunliffe v. 
Cunliffe, Ambl. 686. Free. Ch. 201. note, 8. C. But ſee Pierſen 


v. Garnett, pl. 10. inf. where the authority of this caſe is denied. 


9. I give and deviſe unto my wife H. all my real and per- 
4 fſonal eftate; I make no proviſion expreſsly for my daughter, 


ee knowing it is my wife's happineſs, as well as mine, to ſee her 
* eomfortably provided for; but, in caſe of death happening to my 
«ſaid tui e, in that caſe I requeſt my friends S. and H. to take care 


* 


and manage to the beft advantage for my daughter, all and what- 
d ever I may die poſſeſſed: of. It was contended that the whole 


property was veſted in the wife, the ſubſequent words being 
merely recommendatory; and that the words, „ in caſe of 
4 death,“ Cc. meant, in caſe of the wife's death in the liſetime 


of the teſtator; but Lord C. WMurlito Was of opinion that the 
meaning was, in the event of her death, Whenever it Jhould 


Buppen: and that, after the 'mother's death the daughter Was 


entitled to the property. Nowlan v. Nelligan, 1 B. o. Ca. Lb. 469. 


ro. Teſtator bequeathed: his perſonal property to S. &., in truſt, 
- aſter payment of ſeveral annuities, to permit P. P. to receive the 


deceaſe 


- 
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againſt them by the pleintiffa, th 
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with power to diſſolve or nominate any other perſon ; and he ga 


- 


Devie, 


Geceale of the annultants, be bequeathed the ſaid refidus to h B 


his-executors, adminiſtrators, and aſſigns; and added, and it 
« i my dying requeſt, 45 the ſaid P. P. that, if he ſhall die. without 
& leaving ifſue living at his death, that he do diſpoſe of what fortune 
6 be all receive under this my will, to and among ft the deſcendants 
, my late aunt A. C., E 
« think proper.” The queſtion was, Whether theſe words were 


_ recommendatory only, or whether they were imperative, and raiſed 
- truſt for the deſcendants of 4. C. The Maſter of the Rolls 


was of the latter opinion, the circumſtances by which all the caſes 


of this nature appeared to him to be governed, namely, of certainty 


of the property, and of the obje to whom it is given, here con- 
22 He rn ator 3 was in r yo 
„ (pl. 8. ſup.) But the ground on which he 
- 2 the Lords Commiſſioners, in deliver- 
their opinion, reſted Bland v. (pl. 16. in,.) and 
upon Pynſent v. Pynſent. is latter, he ſaid, was not found; 
but Bland v. Bland did not appear to him to reſemble Cunlife v. 
Cunliffe. His honor obſerved, that the other {ide had u the 
difficulty of carrying the words in queſtion into execution as a 


2 truſt, by reaſon of the numerous objects of it, many of. whom 


could not be known to the teſtatrix, and many might be born 
after her death; but that argument had no weight with hi 


becauſe, had an expreſs truſt been raiſed, it muſt have been 
. executed under every difficulty. And this decree was on an 
appeal to Lord C. Thurlw 3 his Lordſhip obſerving, 
© that if the word relations had been uſed, it would have been good; 
and the word deſcendants was ſtill more, limited. Pier/on v. 


Garnet, 2 Bro. Ca. Ch. 38. 226. Prec. Ch. 201. note, S. C. Malim 


v. Keightley, 2 Veſ. jun. 333. 529. S. P. 


11. Teſtator, having a mortgage debt of 400 J. on lands of 
H. X., the wife of G. X., deviſed lands called N. to G. X. and 
H. T. during their lives, remainder to the plaintiffs in fee. He 
then gave the mortgage debt of 400 J. to G. X. and H. X.; and, 
in conſequence 'of his having hues? the ſame, he defered that th 
ſurvivor of G. K. and H. K. would at his or their death give the 


| | mortgaged premiſes to the plaintiffs, in like manner as he had 


given them the lands called N. After the teſtator's death G. X. 
and H. his wife ſold the 22 premiſes; and on a bill filed 
yinſiſted that the gift of the 300l. 
was abſolute, and the ſubſequent clauſe merely recommendatory, 
But the 400 J. was decreed to be laid out in the purchaſe of ſtock 


for the benefit of the perſons entitled under this clauſes and 


Lerd C. Thuriw obſerved, that the caſe reſembled that of Ney v. 
Mordaunt, (ſtated in 8 Vin. Br. 332. pl. 16.) Lewis v. Kings 
2 Bro. I Coo. x, . 2 4 

12. Teſtator, in uance of a power in articles partner 
ſhip, appointed his —— to e on the trade in his toom, 


them his ſhare of the capital, and all 


eſtates 
O4 in 


* 


= | 


Da. 


—_ 

x in truſt to carry on the trade as long as they ſhould think fit; and =. 
after mig expiration of the p e to ſel the eſtates; and with | Gi 

the produce and profits of the trade, and all the reſt of his eſtate, ſuc 
to form a fund to accumulate for twelve years; then to go among Al 
the grand-children living. By codicil he defired, that if hi 4% 

excntors ſheuld continue trade, and his grandſons T. and J. ſhould * 
| 2 twenty-one, his executors would nominate each à partner LE 
for one quarter, at ſuch jime'as they ſhould think fit, with lega- 7: 
- _ cics of 4000 J. to each, at the ſame time, to ſink into the eſtate, _ Eu 
if they ſhould declive the partnerſhip, or die before twenty one; Gs 
and the executors to advance any farther ſum they might want to 7 
carry on trade. The reſt of his property he gave among all the the 
;  grand-children except T. and F. By another codicil be left t ſub 
entirely in diſcretion- of the executors to appoint J. to be a er or the 
pot; if they ſhould nat think proper, his legacy to be void. T and J. to | 
5 attained twenty-one, brought their bill to be admitted pre: 
partners, and for their legacies. One of the executors, who was by | 
' their father, was willing to admit J.; but the other two refuſed, it 
conceiving that the will was not compulſory upon them. Lord cla: 
Thurloaw thovght, if all the executors had united, without collu- ſh 
ſion, in declaring that J. was unfit to be admitted, they had a fent 
fight to exclude him, and then the 4000/., and all the reſt, muſt | lim 
ave been loſt; but, as they had not made any ſuch: declaration, . _ 
rela 


Either before J. attained twenty-one, or at that time, they were 
both intifled. Wainwright v. Waterman, 1 Veſt. jun. 411. 
13. Teſſtator deviſed all his real eſtate to his ſiſter for life; remain- 
der to her children as ſhe ſhould appoint ; and if no appointment, 
to all her children and their heirs, as tenants in common. 'The 
liter having two daughters, teſtator by a codicil, which he de- 
- 2 to be © a codicil to his laſt will and teſtament, (not then 

% at hand,)“ after giving one of the daughters an annuity, recom- 
G s to Hir. ter to ſettle and convey, or join with her huſ- 
band in ſettling and conveying all his eſtates and property, which 


XK, ceaſe, 


ſhe might derive from him, aſter his deceaſe, 1 the w/e of her two one 

daughters for life, in fuch ſhares, &c. as ſbe ſhould approve, with re- prov; 

mainder to their reſpefive iſſue, and croſs remaigders, and the uſual their 

powers and clauſes in firit ſettlement. The teſtator's fiſter died room 

fn bis lifetime, leaving thoſe two daughters, who were the teſ- preac 

tor's co-heirs, and both of whom had iflue. Lord Chancellor apoſt 

Loughborough was of opinion, that the directions in the codicil, | Whe 

concerning the ſettling of the real eſtate, were not meant to be ſonal 

tive on the ſiſter, ſo as to intitle her daughters to eſtates unde 

g r life only, with remainder to their iſſue in ſtrict ſettlement. . came 

He conſidered the mode as left to the diſcretion of the ſiſter, and ritab 

the having made no appointment, the daughters were intitled in but t 

fee under the will, Meggi/on v. Moore, 2 Ve. fun. 66. perſo 

18 14 Neviſc of lands to the Rey, A. B., preacher of the meeti 2 the c 

| houſe in L., to hold during his life only; on expreſs conditi boun 

* , that he ſhould, without delay, after the teſtator's deceaſe, ſettle reſpe 
eee thy fame to truſtees, t take place f bir (6. B's) ds ful 


. Debile. 


ſuch preaching ſhould be diſcontinued, then to a charity ſchool: 


Aſter ſeveral bequeſts came the following clauſe: And I further . 


1 expe? that he A. B.) will, with the help" of God, after 
« deceaſe without delay, ſertle and forward every thing in his 


power to promote and carry on the work of God at L. afore- 
6 ſaid, both in hit lifetime and after his duceaſe. And if it ſnall 
é ſo happen, that I have not left any of the aforeſaid legacies in 


cc 2a lawful manner, I give the ſame to A. B. and C. D. in truſt, 
* to be diſpoſed of by them, at their diſcretion, for ever.“ For 
the heir at law it was contended, that, not only the limitation 
ſubſequent to 4. B.'s life eſtate, but that eſtate alſo was void 
the ſtatute of mortmain, as a deviſe to a charitable uſe; the gift 
to him being not in his individual capacity but in his character of 
preacher, accompanied witty the ſubſequent expeFation expreſſed 
by the deviſor, which amounted to a truſt; and this conſtruction, 
it was argued,» was fortified" by the proviſo at the end of the firſt 
' clauſe, that, in caſe the preaching was diſcontinued, the profits 
ſhould he applied towards the ſchool. But the Court of B. R. (ab- 
ſente Afbhuxft,'J. and Buller, J.) held, that although the ſubſequent 
limitation was void,  A.'s life eſtate was good; and it was ſaid, 
that the deviſe over, in caſe the preaching ſhould be diſcontinued, 
related only to the limitation after A. s death. Doe v. Aldridge, 
4 Term Rep. B. R. 264. fx 5 n 

15. But, in a ſubſequent'caſe of a bequeſt of 6007. to be laid 
out in land, and the rents and profits to be applied to pay ſome 


ſmall annuities ; all the refidue to be paid in equal moieties; one. 


10 teſtatrix's friend A. for his life, and the other to her friend B. 
for his life; and, after the death of A., one-third of the intereſt or 
rents to be paid to the preacher, for the time being, in à chapel 
at C. belonging to A.; the other rwo-thirds to B. for life, he and 
fuch preacher exchanging upon the Lord's day alternately, the 


one at D. (a chapel founded by teſtatrix), and the other at C., 
provided that A. and B. ſhould officiate at D. as uſual; if not, 
their ſhares for ſuch time to go to the preachers appointed in their 
room; and after their deaths the rents to be paid for ever to the 
preachers at C. and D. There was a proviſo that, in caſe of B's 


apoſtacy, he ſhould have no claim. A queſtion was made, 
Whether the intereſts of A. and B. could be ſeparated, as per- 
ſonal bounties, from the general charitable truſts which were void 
under the mortmain act ? And this, Lord Commiſſioner Eyre ſaid, 
came to the queſtion, Whether, if a plain diſpoſition to a cha- 
fitable uſe was manifeſted by a will, and intended throughout; 
but that difpoſition was alſo manifeſted with a' certain degree of 
perſonal bounty and favor to particular objects, that would take 
the caſe out of the ſtatute? is Lordſhip thought, if the perſonal 
bounty could not be totally ſeparated from the general object, in 
reſpect of which they were to have that preference, it was not 
ſufficient; and accordingly the whole diſpoſition after the annui- 


— * 


for the ble and ſoppore'of the preaching of che word» of - - 
2 at the meeting-houſe of L. aforeſaid; for ever; and in caſe 


ties # 


201 


om Doe v. 


Where there is a choice, it muſt be in 


Deuiſe. 
ties was held 19 de void. This caſe was indeed diſtinguiſhed 
qr 4. = 14. ara: Gas er the 
whole, was not much relied on. Grieves v. I un. 548, 
bee dttarney«sGeneralw, Tyndal, Amb. 617. u <6 


| "In the following cor | e EH Ke. have been 


| rretionary only. © 
15. Teſtatrix gave fortune to A., and it be ſhould die 


without iſſue, chen ſhe recommended it to him to do on to 


ct her daughter, if he ſhould think her worthy of it; 
4 unforeſeen. accident ſhould make the whole acceptable or fer, 
« .yiceable to r ſhould think fit.“ 


This was held not to be an imperative bequeſt. Lemaitre v. Ban- 
_ niffer, cited 2 Bro. Ca. Ch. 40. Prec. Ch. 201, nate, 8. C. 


17. A. deviſed an eſtate to B., and requeſted that, 
in caſe he ſhould die without iſſue, he would diſpoſe of the eſtate 
or Jo much thereof as he ſhould die ferſed of, fo that the eſtate might 


be enjoyed by her daughter. This was held to be no truſt, but 


recommendatory; the words 5 ſo much as he ſhould die ſeiſed 


. of” er ee Bland v. Bland, 


cited à ro. Ca. Ch. 43+ Prac. Gh 201. note, 8. C. P 

v. Filliter, 3 Ve. jun wigs 8. P. The Maſter-of the Rolls 

the rule to be, that where the 33 there was 
no truſt; otherwiſe, if he could not. 

18. R. H. deviſed the manor of 8. to P., bis eldeſt ſon, and 
his iſſue male, in ſtrict ſettlement; remainder to J., his ſecond 
ſon, and his iſſue male in like manner; remainder to R., his 


third ſon, in like manner remainder over; and died. P. „being 


poſſeſſed of leaſehold eſtates in S., ſome for lives, and others for 
years, deviſed the leaſeholds for lives, to the uſes of his father's 
will. Then followed this clauſe; And all other my leaſchold 


4 eſtates in S. I give to my brother, J. H., for ever, hoping he 


« vill continue them in tbe family,” On the death of J. Hi., 


K. H., the third ſon, by his bill inſiſted that the deviſe of the 
-Jeaſeholds for years ſubjected theſe eſtates to the ſame uſes as 


thoſe declared by the father's will. But Lord C. Thurl-w faid, 


chat the word © hoping” e ee and not imperative; Rill, 
to 


whenever there were ann ſuch a word preciſe and direct 
objects, the law connected the whole together, and held it ſuffi- 
cient to raiſe a truſt; but then the objects muſt be diſtinct. 
power of the eee 
to diſpoſe of it either way. If he had fold the leaſeholds, the 

family could not have taken them from the vender; or if he bad 
given them to one part of -the family, the others could have no 
remedy. The words did not clearly demonſlirate an object. = 


diſmiſſed. Harland v. Trigg, 1 Bro. Ca. Ch. 142. 


19. And, as I have lately received the melancholy account 
« of the death of my dear ſon V. at Bengal, who left a widow 


- « and two ſmall children; and I am informed he died worth ten 


« times the fortune I ſhall leave behind me, hieb will be a hand- 


| « /awe proviſion; and, as I ſhall leave behind me, tare | 
9 | wy 


ve 


- 
— 
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EE. LE ABSEOT an 


10 1 give to 
children, again 


two grand- 


loving 5 M., by whoſe 
—— 5 vo og I hall die 
eee but that 


ſaid wife A.“ 
the wife's 


teſtator's perfonalty. 


| intention was clear, what was to be 

ſbould. think the words mot daubtin 
were controulable by the context. 
teſtator looked 
children as ſuſſicie 


en: all the reſidue o 
Bill by 


r maintenance for 
prudence and economy I have 
eſſed 
will diſpoſe of what ſball be left at her 


2 eſtate, &c. 


ſurviving grand 


ative, for an account of the 


Lord C. Thurlow admitted, that if the 
and to. whom, be 
hz but theſe 


o make the reſidue ſuch as {be choſe. "Bl diene 


- Hawhins, 1 Bro. Ca. Ch. 179. 
20. A feme- covert, — power to diſpoſe of 3001. South 


Wien 


the caſe before him the 
upon the proviſion made by the father of the grand- 
ntly ample, and meant his own e to 
at his wife's pleaſure, to uſe what the pleaſcd, and con 


5 
v. 


Jes annuities, by deed or will, made two teſtamentary papers 
an che ſame day; the one of them beginning; * This I de ſire 
laſt will and teſtament 
owe clothes, Sc. to her ſiſters and a niece, 


i ſum of 3 


may. be done as 


* huſband to give 
and the paper — on as follows. « I give to my huſband the 
ool. new joint ſtock annuities for his own uſe; and 


= 


ſhe then deſited 


« all that is remaining in the ſtocks, that he has no neceſſary uſe 


« for, 


to be e 

„ and M. Thi 
- other teſtamen 
follows: 


divided between my brother C. and my ſiſters 
is was written on unſtamped paper. The 
tary writing was on ſtamped paper, and was as 
This is my laſt will and teſtament, at my death for 


« my huſband to bewill to him the ſum of 300 J., which is now 
e in the joint ſtock annuities, for bis own uſe ; and, at his death, 
« the remaining part of what is left, that he does not want for bis 
40 R to be divided between my brother C. and 


e 


property, to raiſe a truſt for the brother and ſiſters. 


N ſiſters V. and B. to be equally divided between them.” It 


Id that the huſband was abſolutely entitled to the: annuitics, 
the words following the gift to him being too vague, as to the 


point in Sprange v. Barnard, 2 Bro. Ca. Ch. 585. 
21. &, — has not given to the perſon to whom the 
— of defare, &c. are addreſſed, any preceding inter 


ſberty, as where teſtator, after giving his wife ſeve 


Second 


in the pro- 
houſes, pro- 


ceeded thus: *I further empower my wife to give away at her 
death 1000 /. 100. of it to A., 1001. of it to B., the other 


quer, claiming che — which the wife was e 
leave her. Fot the plaintiff it was ſaid. tobe eſtabliſhed, that 
given to one, with any expreſſion 


ut 


* 800/. of it to be dipoled of by her 


and the 


where the abſolute intereſt is 


reſidue to 


that the deviſce ſhall diſpoſe of the whole or a 


ns: 8 Then he gave 


to a 


. perſon, that would raiſe e On the Tie, 
| e, 


The wife 
any diſpoſition. Bill by A., Ne 


mpowered to 


ular 


* 4 * 
* po 3 . 
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ade, the application of this doctrine to the principal caſe was 


denied, becauſe the wife had not only no abſolute intereſt in the 


100/., but none at all; ſo chat there was nothing to raife a truſt 
upon. The difpoſition was therefore a- mere naked authority. 
Lord Chief Baron Eyre, in ſtating the opinion of the court, ob- 
ſerved, that from ſome of the caſes cited on the point, this doc- 


_ + trine alſo aroſe, which was nearer the principal cafe, that a 


deviſe to one for life, with directions to diſpoſe of it to another, 
mall operate as an immediate deviſe, without any ſuch diſpoſition. 
The teſtator had empowered his wife to give 1000 J.: the word 
*. empowwer”” muſt be underſtood as imperative, to make it the 
teftator's own bequeſt. But, could it be conſidered from this 
word that he intended 4. and B. to have each 1001. at all 
events? As to the 800/. it ſurely could not be ſaid that he deviſed 
that ſum; becauſe no object was marked out by him. Unleſs 
the wife ſelected objects, that deviſe could not take effect. As 
to the perſons named, if they were to take at all events, why 
deviſe to them differently from his other legatees ? The plain 
import of the words, with the context, appeared to the court to 
be, that the teſtator gave the reſidue to C. and D., but aid, 
« my wife may diſpoſe of 1000 J. if the' pleaſes; if ſhe does, the 
* muſt give 100/. a- piece to A. and B., the reſt as ſhe pleaſes.“ 
Bin diſmiſſed. "Bull v. Fardy, 1 Ve. jun. 206. 


Lo . Words of Direction, Recital, & . 


* deviſe to my executors 1000/. to the uſe of my niece E. 
« and her daughter A., and the longer liver of them, to be paid 
« to their order dufing their lives, and then to the lawful iſſue of 
% A., if the ſhall have ſuch; if not, in truſt for R. wntil be ball 
c come of age.” K. died in the lifetime of A. The queſtion was, 
Whether R.'s repreſentative was entitled to the legacy? Lord 
WMurlow—By the words © till of age,” he meant to gise the 

fund to the child, and the truſt given till then is only to point out 
the mode. Athinſon'v. Paice, 1 Bro. Ca. Ch. 1. | 

2. Teftator bequeathed all his perſonal, except his plate, 
« which is hereinafter given to my daughter,“ to his wife, with 
limitations over after her deceaſe, He took no further notice of 


* 


- his plate. Lord Thurbw—* I cannot ſay the plate is diſpoſed 


« of; I ſee no manner of giving it to the daughter, nor any im- 
„ plication to ariſe for that purpoſe. Non'conftat whether it is 


4 to go over by executory deviſe, like the reſt of the property, or 


« to be to her abſolutely. I cannot ſay there is ſuch an executory 
« deviſe of it over, but if I give it to her, I muſt give it ahſolutely. 
«© Suppoſe the words had been. * which is hereinafter diſpoſed of 


« to any ſtranger, or to a ſchool, &. thoſe words, though uſed in 


« the preſent tenſe, cannot under that context be a diſpoſition: 
« therefore it muſt be confidered undiſpoſed of.” Frederic v. 
Hall, 1 V,. jun. 396. e Fo | | | 

 See(Laa) inf. ef 1. pl. 1, 2. (Cob) inf. poſe 


— 


” . : ; 


8 en con by 329 > 4g „ On IT e | 
: | (1,8), Good. A to Perſons, &c. not in Eſe; ot wirt. 
. r ori 
J- EE. ans 1 5 "= 2 Ney | 
| I. XR. Farne, in his Exec. Dev. p. 421. et ſeg. after notici | 2 
" 1 M the — former raken dee 2n 2 — a 
r . vile per uerba de reſenti, an executory deviſe per uerùa de ſu- 
1 7 perſons not in ef, as made in Goolrighe v. Corniſh, (8 2 
4 107- pl. 18, 19.) and in Lutterwoed v. Edge, (ib. 84. pl. 7 and 
ie 109- pl. 27, 28. and fide.note,) remarks, that in neither of theſe 
is caſes did the judgment turn upon that point. In the firſt. A. (B.) 
Fl died without iſſue, ſo that, whether the deviſe to his beirs male 
ed was originally void, was no direct point of their deciſion; and in 
fs the ſecond A, (B.) alſo died without iſſue, and the deviſe there- 
"" fore became void in event, whatever it was in its creation. Im _ ; 
hy the caſes of Moore v. Parker, (ſtated in 8 Vin. 260. pl. g.) and | 
in Goodman v. Goodright, (ſtated in (L. 4) infra,. ſect. 2. pl. 3.) the | 
to court indeed, he obſerves, ſeemed unwilling to admit the deviſes —* 
d, | to the iſue of the body of a wan by a future wife, and to the heirs 
he SS of the body of a woman by a future huſband to be good, or rather . 
1 inclined to avoid the queſtion, whether they were ſo or not. But 
N it is obvious, he ſays, that neither of theſe caſes decided the point a 
| in queſtion, as he had before obſerved. And indeed the de 
of the court reſpecting the validity of the limitations in thoſe 
8 caſes could not, he ſaid, be ſupported upon the diſtinction he was 
B. then ſpeaking of, becauſe a deviſe to the iſſue by a future wife or 
id huſband, as much implies the teſtator's knowledge that ſuch iſſue 
of does not yet exiſt, and is as ſtrongly expreſſive of a future time as 
all a caſe put and admitted by the court, (Salk. 226.) in Goodright v. 
as, | Gorns/b, of a deviſe to the heirs of J. S. after the death of J. S., 
Id which was there allowed to be good, becauſe a future time is 
he mentioned ; and the like obſervations, he added, might be extended 
but to the caſe of an infant en ventre ſa mere, ſince a deviſe to ſuch an 
infant neceſſarily implies a future diſpoſition, to take effect at its 
te, birth. And indeed Lee, C. J. in delivering the opinion of the ; 
ith court in Gaualiver v. Wirket, 1 Will. t05. admitted it to be now 
of ſettled, that a deviſe to a child en ventre ſa mere may be good ab 
ſed initio. And ſo in Chapman v. Bliſſet, (8 Vin. 112. pl. 36.) Lord 
im- Talbot thought it no objection to the limitation to the children 
is then unborn of the teſtator's grandſon C. taking effect by way of ' \ 
or executory deviſe, that it was per verba de preſenti, the intention 
ory appearing clearly future, Mr. Fearne then cites the following 
el 0 | e: . 8 | | 
2 2. Teſtator deviſed to his wife for three years, remainder to 
Ain his ſon for 99 years, if he ſhould ſo long live, remainder to the 
on: heirs of his ſon's body, and their heirs of their bodies. The cour: 
=mI held the deviſe to the heirs of the ſon's body good, as an execu- 


tory deviſe, being to take place in future, within the compats of a 
life in being. Doe v: Carleton, 1 Will. 225. 4 


sn 3. Again, 


: 
4 : 
wy 
* 
' * 


. lands to C. for the term of yo years from his (the teſtatot s) | 
_ * Teaſe, if he ſhould fo long live, The after the determination a Toa 
term, he deviſed the lands to the dhe of the body of the ſaid C., re- 
mainder over. Upon a queſtion referred to the judges of K. B., 


* 


* . 
* = - 
"i 1 „ 
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— 
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3. Again, Mr. Fearne cites a caſe, where à teſtator deviſed his 


Whether the heirs of the body of C. took any and what eſtate 


under the will? they certified their opinion, that the clear manife 


intent of the teſtator'was, to give an eftate tail to fuch perſon as 


1 he body of C. at his death, (the only determination 
y . 


of the go term in the teſtator's view,) # him, and to the heirs 
of the 3 with remainder over as in the will; which 
ntent e teſtator might by law take effect as an executory de- 
viſe, for the contingency muſt happen within the compaſs of a 
life in being; and the freehold in the meantime undiſpoſed of, 
deſcended upon the heir at law. The reaſons of this opinion, 
Mr. Fearne adds, ſeem to be clear and indiſputable, and he con- 
ceived would go a.great way towards deciding all doubts upon the 
aovementioned ſimilar point, in the caſes of Moor v. Parker, 

Rated in 8 Fin. 260. pl. g.) and Goodman v. Grodright,” (ſtated in 
1.5 inf. ſef. 2. pl. 3.) ſhould they ever be moved again. 

4. This inference at leaſt, Mr. Fearne concludes with faying, 
may be fairly drawn from the laft-cited authority, namely, that 
whatever force js to be allowed to the diſtinctioh between execu- 


| tory limitations per verba. de preſenti and per verba de 2 ie 
 circum- 


can only affect thoſe caſes where there is not the lea 


ſtance from which to collect the teſtator's contemplation or inten- 


tion of any thing elſe than an immediate deviſe, to take effect in 
preſent. = A 


5. So, where a deviſe was made to C. H. for 90 years, if he 


ſhould fo long live, and after the determination of that term, to 


the heirs of the body of C. H., remainder over. The court of B. R. 


held, that the deviſe 70 the heirs of the body of C. was good by way 
of executory deviſe, and that the freehold in the meantime (being 
unciſpoſed of,) deſcended upon the teſtatot's heir at law. Harri 
v. Barnes, 4 Burr, 2157. 1 Black}. Rep. 643- Amb. 666. 8. C. 
See Darbiſon v. Beaumond, 1 Bro. Par. Ca. 489. (And alſo ſtated 


in 8 Vin. 315. Pl. 5.) 
| (K) Deviſe againſt Law and Reaſon. 


DEVISE of teſtator's reſiduary eſtates and lands to truſtees, in 
truſt to preſerve contingent remainders, and as to certain 
parts in truſt for A., an infant and unmarried, for 99 years, if he 
ſhould fo long live; and after that term to his 1ſt, ad, 3d, and 4th 
ſons, and the iſſue male of their bodies lawfully begotten for the 


like term of gy years, as they ſhould be in ſeniority of birth; and 


in default of ſuch iſſue male in him or them, then to B. and the 


iſſue male of his body for the like term of 99 years; and in the 


ſame manner to C. and D. and their iſſue male for the like _ 


* 


— 
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wr 5% 2 © 0. 


Devile. 


und for want of iſſue male of D. to teſtator's right heirs. The 


ſubſtance of 
| the caſe was referred from Chancery, was, 

table eſtate for 99 years determinable with his life, and that upon 
his death his firſt ſon 


the opinion of the court of King's Bench, to whom 
t A. took an equi» 


would take a like eſtate, but that the ſubſe- 


quent limitations to his other ſons and to B. were void. Somer- 
Wr. Lethbridge, 6 Term Red. M R. 23. 


: 


- 


5 
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(L) Agrint Law. [Remainders of Terms of Years.} uns: 


"bor Ld IO 
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. e 4. n. 2. po, containing caſes of Extcutory De- 


See (F. e), infra: 


* 


ore there-are ſeveral cafes alſo which" occur upon teſta- 


\ z 
N. mentary diſpoſitions of eſtates 


autre vie, but iner not 
allotted any particular ſection for them under the head of 
they are all referred to the ſection of 4 late pur autre 


* v, (R. a. 3) in Suppl. tit. Efate,” poſt. 


See (N. c) infra.. 


(. 4) Executory Deviſe. Notes and Rules. 


Se. 1. Executory Deviſc, what is or is not. 


2. 4 


«x. AN deviſe is ſuch a limitation of à future eſtate or 
* A 00 interel in 


ds or chattels (though, in the caſe of 


« chattels per/onal, it is more properly an executo et,) as the 
& aw . the caſe of oil, though le rules 
ok limitation in conveyances at common law.” © Fearne's Ax. 
Dev. 3d edit. 298. Of executory deviſes, he afterwards obſerves, 
F 1% Hay (all of which are. ſtated in 8 Vin. 114. 
11.) 5 wat | ©, 


deviſed lands to truſtees, in truſt ſor B. for life, and after - - - 

his deceaſe for the firſt and other ſons of B. ſucceſlively in tail 
male, remainder to the future ſons of C. for life ſucceſſively, with 
divers meſne remainders, remainder over to D. B. died without 
Wue, in the lifetime of the teſtator, and afterwards the teſtator 

- tied, before 
queſtion was, 
become void, there being no preceding eſtate to ſupport them? 
For, if fo, then would the whole have been veſted ia poſſeſſion in 
D. And it was held, that, rather than fail, they ſhould enure by 


of the contingent remainders were veſted. The 
ther the mefne contingent remainders were not 


Way 


29 


" 
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(L. a) Condition, what; and what an Executory e 
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| — 8 | 2 | A; £ | | | | X 
e of 6xcchtory deviſes. Hophinr v. Hopkins, Ca: temp. Talb. 4 
8 But note, Co. Litt.” 15th edit. 271. ö. 8.0, Epe e. Sa. ; 

5 fleet; (N. e) infra, Kc. 2. pl. 6. S. f. 


3. Teſtator gave to W. H. all his eſtate until Z. H. ſhould at- 
tain his age of 22 years. He afterwards' ſays, 4 Hem, I give to 
E H. alt my meſſuages in H. and C. for ever, that is, if he bave 
« a fon or fons iu ball attain 21 bat if E. H. fhauld chance to die 
* & oithaut ſon or ſons to inherit, my will is, that the. ſon of V. H. 

<« ſhould inherit.” Lord Chancellor Thurlbu held that E. H., 

upon his attaining 22, took a veſted fee ſimple, with an executory 

deviſe over, in caſe he ſhould die without a fn, or ſuch fon ſhould | 
0e en 244+ Heath . Heath, 1 Bro: Co. Cho 147 nip. d, ( 
Ae nt 4. Teſtator deviſed to his ſon P. B., his heirs and aſſigus for 
Ta v. % Ver, a meſſuage, &c. But in caſe R. D. ſhould happen to die, 
5 mo leaving no iſſue behind him, then the teſtator's wife was to receive 


a b nun iflue of his body begotten, then his will was, that his ſaid lands 
« attend to ſhould be ſold, and equally divided between his fix daughters. 
<« hed” The teſtator died; then J. D. died; and afterwards P. J. died, 
« between without having ever had any iſſue. On a. caſe referred for the 
« the firſt opinion of the court of B. R. the queſtion was, What intereſt 
© man F. D. and the fix daughters reſpeQively took under the limitations 


3 in it? And the court certified, that they were of opinion that 
<< that caſe) P. D. took an eſtate in fee ſimple; but, as he died without iſſue 
| © being only Lung at the time of his death, they thought that the further diſpo- 

- «in tail; in ſition made by the teſtator in that event, was good by way of exe- 
Ade fett cutory deviſe. Porter u. Bradley, 3 Term Rep. B. R. 143. Roe v. 


ec caſe : 
« that of Fe!ls v. Brown) we have ſeen that the limitation over upon a dying without iſſue living A. 
4 was good as zn executory deviſe; for, the whole being firſt limited to a perſon is efſe, there was no 
« conſidering the ſubſequent limitation as a remainder, But, if the firſt limitation been lo tail 
« only, then the ſubſequent deviſe might have been confidered as a contingent remainder 15 an 
« that eſtate · tall and as limited d take effect only in caſe that eſtate · tail determined in the life of A. j 
« that ia, in caſe the ficſt de viſee in tail died without iſſue in A. lifetime,” As a deviſe of chat latter 
kind be then inftances Spalding v. Spa/ding, (Rated 8 Vin. 249. pl. 4.) and adds, that in this latter 
-caſe we may obſerve, that the deviſe over to M. (C.) which was limited upon an event collateral to, 
and independent of, the ing eſtate- tail, was not conſidered as enuring in defeaſance or 8 
of it, but as ſerving to introduce, on that event, a proper remainder expectant upon, and to await the 


* 


regular determination of, the preceding eſtate- tall. 


5. But where the deviſe was to B. for life, remainder to C. 

for 99 years, if he ſhould ſo long live, and after the, ſeveral 
deceaſes of B. and C., to the heirs of; the body of B., but not to 
| deſcend entirely to E. s eldeſt ſon; but that E. might appoint the 
ſame to all his EY at his death; and in default of 
appointment, then to his ſons as teriants in common in tail; 
remainder to his daughters in like manner; remainder over. 
B. ſurvived'the teſtator, but died in the lifetime of C. It * | 


a vie; Ts 


85 depending on the preceding eſtate of freehold in B., 
aud therefore failed by the death of A. in E.s lifetime, for want 
T of a continuing particular. eſtate of freehold to ſupport: it ; and 
) that this caſe differed from Hopkins v. Hophins, ſup. pl. 2+ (which 
e was cited in ſayor of the limitation) fince there B., the firſt taker, 
e died In the lifetime of the teſtator, aud then the freehold limited 
f to him nevet taking effect, the contingent limitation over, veſted 


by W executoty deviſe; but, as the preceding freehold, 'in - 


1 incipal caſe, had onoe veſted, the ſubſequent limitation, 
d which took effect upon it by way of contingent remainder could 
1 never afterwards enure as an executoty deviſe, Die v. Morgen, for, 


- 


3 Term Reps B. R. 753 


e, See the following caſes alſo, where the poſterior limitations 
ve were held to take effect by way of contingent remainder, and 
1d not as. executory deviſcs, or ſpringing uſes. Wealthy, v. Baſvilles 
D. f . (A. b). inf fer. 1. 72 I. Roe V. Scott, th. pl. 5. Tves Vs 4 | 
us B. ec. 2. pl. 1. Corwargine v. Cartuardine, Fearne's Ex. Dev. 
d 4th «dit, by Pow. p. 5. and Rated in Uſer, (N. a) .  Goodtitle - 
1 V Hiilington, Dougl. 253. and ſtated in Remainder, (M.) poſt. 
ds Dee v. Halmer, 3 Mill. 2. 141, 2 Blackt. Rep. 777. 8. C. 
G An 8 | wh n. 
8 See, 2: - Executory Deviſe: its Liniits. = 
py 1 a . \ N. Iz. Good. 1 
ne ; HAIGH XLN. 7 
ſue 1. Teſtator deviſed to his grandſon W., his heirs and aſſigne; 
po- au i W. ſhould die under age, then to his grandſon T.; and if 
* F. mould die under age, then to ſuch other ſon of his daughter 
Na M. S., by his ſon- in- law J. S., as ſhould attain his age of twenty- 
#3 one; hrs heirs und affigns ; remainder over. Teſtator died, leaving 
vg A. two grandſons, V. & T., who both died under age; and aſter- 
inp} wards A., another ſow of M. S. by T. S. was born. The court 
ng an of B. R.; to whom the caſe was referred, ſaid, they found no 
Fo caſe. but that of Tayſbr v. Biddal, (ſtated 8 Vin. Abr. 107. pl. 15.) 
— where an ezecutory deviſe of a freehold, ſuſpended till a ſn 
xal toy unborn ſhould attain twenty-one, had been held good. Let, on 
6 the authority of that, and its conformity to ſeveral late determi- 


nations, in caſes of terms for years; and, confidering that the 


the lam would-reftrain it, vis. during the infancy of the firſt taker, 
which could not reaſonably be ſaid to be a perpetuity, they beld 
the deviſe to £., the. after-born ſon, good, by way of executory 
deviſe. ' © Stephens v. Stephens, Ca. temp. Talb. 229. Bullock v. 
ones, 2 Ve. $21, Barker v. Sureteet, and Framing ham v. Brand, 
ſtated ſec. . infra, pl. 4 & f. 8. 7. 1 

2. Teſtator deviſed lands to his wife for life, and after her 
death to ſuch child as ſhe was then ſuppoſed to be enßent with, 
and to the heirs of ſuch child for ever, provided, that if ſuch child 
Vol. III. * | | a 


that the limitation to the iſſue of C. was a contingent re- | 


power of-alienation would not be thereby reſtrained. longer than. _ 


m ould happen to be born, ſhould die before the age of twenty- 
one years, leaving no ifſue of its body, the reverſion ſhould go 
over. The court held it to be a deviſe to the wife; remainder to 

the child in contingency in fee, with à deviſe over, which they 
held à good executory-deviſe, as it was to commence within 
twenty-one years after a life in being; and that if the contingency | 

- of a child never happened, then the laſt remainder was to take 

e&& upon the death of the wife. And the number of the con- 

tingencies'were not material, they ſaid, if they were all to happen 

_ within a life in being, or a. reaſonable time after. Gulliver v. 

Wicket, r Will. tos. 8. P. in Beachcreft v. Broome, 4 Term 

| Rep. B. R. 441. ane 7 a 8 #14 4 5 
Se 3. Teſtator, after certain intermediate deviſes which expired, 
TS. leaſchold lands to the child with whom his wife was then 
t, if a Ton, (as it afterwards proved) during his life, and 
after his deceaſe then to ſuch iſſue male, or the deſcendants of 
ſuch iffue male of ſuch child as at the time of his death ſhould be 
| his heir at law.; and; if at the time of the death of ſuch child 
\ — there ſhould be no ſuch iſſue male, nor any deſcendants of fuch 
rue male, then living, or in caſe ſuch child ſhould not be à ſon, 
then he bequeathed the ſame to 4. Teſtator died before the birth 
| of the ſon, who died without iſſue. Held, that the deviſe to 4. 

© _. took effect. Long v. Blackall, J Tum Rep. B. R. 100. | 


8 N. 2. To remote. | 
„n e 1. A. having the reverſon'of lands which, on the marriage of 


7 3 his ſon B. he had ſettled on himſelf for life; remainder to B. for 


« acile afier being on too remote a a . A Lady Laneſborough v. Fox, 
« iſſue * Ca. temp. Talb. 262. 4 Bro. Parl. 96. 8. C. 7 

che Body of B. and of heirs male of the body of F. Now there was no ſubſiſtint eſtate extending to 
«« the ifſue of B. (generally); the ſettlement being confined to his firſt and other ſons and their iſſue 
„ male; nor indeed was hig bay eftate-tail in A. himſelf, to extend to the heirs male of hisown body; 
44 therefore the eſtate deviſed by A. could not be conſidered as the deviſe of a reverfion depending ot 
«« expeRant on ſuch ng eſtates.” And though,” be ſaid, it ſhould be granted that, as 4 
4+ had but one ſon, and there was a limitation by the ſettlement to the firſt and other ſons in tail - male, 
* the deyiſc, for want of heirs male of his (A t) own body, might have been conſtrued as u deviſe of ” 
F 44 the reve fion expectant on failure of fons of his ſaid fon, and heirs male of their bodies; yet, a 
| « there was no pre- cxiſting eſtate extending to ifſue female of the body of B., and as ſuch a | 
«eſtate was not admitted to be raiſed by imp'ication, the deviſe to F. was not the deviſe of a reverſion, 
4c but was an etecutory Hmitatibn, unſupported by any preceding eſtate, and being not to take effect 
«« till after a genera) failure. of iſſue, was therefore too remote. See Doe v. Forerear, ſect. 4. pl. 3. 
infra, and Ker v. Park#, ſtated in 3 Vin. Abr. 260. pl. g. ; upon which laſt caſe Mr. Fearne, in 
pP. 325. obſerves, that the court did not appear to have delivereg any decifive opinion reſpeQing the 
validity of the limitation to the iſſve male of B. (G.) by a ſecond'Wife, as being an immediate deviſe to 
perſons not in . For, in Lord Raym:nd and Stu e, er CR ra aatas ATI 
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de r Fq, Abr. 135. yl. 23.) it is ſaid, judgment was given that O. did takke un eftate-tail; fo that 


2. Deviſe to A. J. for life, and aſter her death to . and his 
heirs for ever; and, in caſe of the death of J.' without any heir, then 
to.C., the half brother of J. This limitation to C. was held too 


remote and void, being a fee mounted upon a fee, Tilbury v. 
Barut, 3 Ath. 617. 1 Fe. 89. 8. C. 


- 


| Ps 
3. A., upon the marriage of her niece B., covenanted to ſettle Mr. Fang 
lands, 5 or after ſuch time as C., the huſband of her niece, be 
ſhould ſettle his eſtate to the ſame uſes,) to the uſe of. herſelf for bs 
liſe; remainder to truſtees for 200 years; remainder: to C. for that, in the 
life z remainder to truſtees to preſerve contingent uſes; remainder be of the 
to B. for life; remainder to the firſt and other ſons of C. upon aig a 
the body of B., in tail ſucceſſively; remainder to the firſt and gen by 
other daughters of C., upon the body of B., in tail ſucceſhivelyz 2 Nr. 


remainder to the right heirs of 4. Afterwards, and before any „red no de- 


ſettlement was made, A., by her will, reciting the articles, and cifive opi- , 
that ſhe had to ſettle the lands in manner aforeſaid, deviſed en u to 


| the ſaid-lands, and the abſolute inheritance thereof, to the uſe and , we Hk. 


behoof of the heirs of the body of the ſaid B. by any other huſband to ation to the 
want nh i ue to the uſe of her nephew L., 2 ä 
and the heirs of his body, with ſeveral remainders over; remainder any cther * 
to her own right heirs, A. died ſeiſed. C., and B., his wife, huſband, 
entered and ſuffered a common recovery, to certain uſes in ſtrict 22 
ſettlement. B. died without iſſue. Aſterwards C. died; and vife; but 
the queſtion was between the perſon claiming under the recovery, et k mutt 
and the daughter of L. The points, upon which this queſtion N 
depended, were, according to Sir James Burrow, fin, Whether joagment, - 
the will was to be taken as an execution of the articles? 2dh% when cm- 
If not, Whether the eſtate to the heirs of the body of B., by any R 
other huſband, ſhould be tacked to the eſtate given her 3 the Lord Mans- 
articles ? 3dly, Whether the deviſe to the heirs of the body of B., by f*4,thatths 
any other huſband, was not abſolutely void, being a deviſe in est; 
verbis de præſenti to a perſon not in et; and if ſo, whether L. avoid admit» 
did not take immediately, as much as if there had been no pre- — — 4 
ceding deviſe; or, at leaſt, whether the preceding deviſe to the N 


beirs of the body of B., by any other huſband, ought not to be for Lord 


laid out of the caſe, having become void in event, ſince the Nele 


event of her having iſſue by any ether huſband never happened? 3 
After full argument the court reſolved, that, if the will ſhould be « be deviſe 


taken as an execution of the articles, and as an actual deviſe of „ de the 


. = =” = - . . - 4 iſh * 
the particular eſtates, according to the limitations contained in wget 2 


the articles, then the ſubſequent limitation to the heirs of the ** cone buſ- 
body of B., by a ſecond huſband, would velt in her as an eſtate- , 3 
tail, (in remainder,) and gonſequently, the recovery, ſuffered by . 8 
ber and her huſband had barred the ſubſequent limitation to L. ; © toL.could 
but, that it was unneceſſary to enter into the queſtion, whether , 3 
the articles and will could be tacked together, becauſe, if a deviſe « condo. 

of the particular eſtates expreſſed in the articles could not be im- * gent te- 

HE | P "= N : * mainder.”” 
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contre ion, and ſuppgling the deviſe 14 ths beirs of tbe 
— 155 71 a ſecond huſband to be woid, the limitation to L. and 
2 of his body could not be a contingent remainder for want . 
have been 5 geſtate; and it unt foo emate ar an executory devife, 
0, mad 1 8 fill after an indefinite failure of ifſue of the 40 of BY 
apprehended too rempbe in its creation, the event could not wary the con- 
fruftion ſo that the death of B. without iſſue could make no 


_ ane difference i in the caſe. Therefore either way, L. could have no 


- ER title, unleſs it were conſidered as a preſent impudiate deviſe to him. 
E But the court held, that neither the 5 5 not the nature of the 

_ place; even 1 * would adm of that conſtruCtion, Goodman v. Good- 

N — rrebt, 2 Burr. 873. 1 Blackf. 188. 2 07 note J- 8. C. 

Nel bam v. Vincent, g Term Rep, J. R. 9 28 f. 

— 1 in 2 Ye. jun. 204. where it was finall 1 on 9 

Gcles; a3 it grounds. See alſo 8. O. Remainder al infra.” ' 

' woulda then either have taken effeR in after the death of C and of b. without ber feiving 


| fue by a ſecond buſhand 3 or. would then, if B. 
yemaincer upon the eſtate-tail then become veſted in ſuch iſſue. And he- refers to. the caſe of Gore v. 


Gore, (stated $ Na. Abe. ae e J, and that of Brownferd v. Edwargs, (Rated ſect. 4. — 1148 0 


1 Par ag gee err being ſo limited as to take _ 
lieu of . iſe, it that f or elſe as a remainder to depend upon it 
etfef, was 2 he further obſerves, that, beth in the caſe, and in Me v. 
arkr, ( . Abt. 260, pl. 9.) the court ſeemed hos ined entering inte the real merit 
of che diſti cin taken between an executory limitation to a not in offe, when trade per verba de 
1 e ee, ee e of 
ert, , been already obſerved in (I. 8), fapr 
| Note too, tha; according @ the erty eee . e Dope, of of the, before-tlated caſe of 
Cedar v. Geodright, the ground of the determination in it was rather different from that affigned by 
Sir Burrow ; by the fermer veporters it i ſtated, that the dccifion-went . 
ithe rn (which the cout it 


2 . 
. VT 55. 


mT kince the event 
EM and ee laid vat of the caſe, the firſt limitation io the will, on which the queſtion 
aroſe, was, in. in ſubſtance, + ſi milar to the arſt limitation in Goodman v. Goodright, it being a deviſe 
er ap ind. finite failure o iſſue male of perſons, who themſelves mo ne 9 by that will, but whoſe 
male would have been entitled to . in tail-male by IE the limkations of a prier 


w_—O— A, n a that 


7 Heul be bred'a clergyman and be in holy orders, and his heirs ; but 
| in caſe F. ſhovld have no fuch-ſon, then to M. P. died after the 

+  teſtatriz, ' — bs had any ſon. The queſtion was, 
Whether the gift to M. 8 place as an executory deviſc ; 


Be for, as à contingent zemaiyder it could not, for want of a particu- 
3 . bs eſtate to — 2 . / Againſt the deviſe to M. it was argued, 
e that the firſt deviſe was not within the limits within which an exc- 

| entory deviſe was good, M. a life or lives in being, or. 21 years 


©. _ aſter, becsoſe P. had no ſon born at the teſtatrix's death, and if 

de ever ſhould have had one, fuch for would not neceſſarily have 
deen jn erders within 21 years after his birth; for, by the canons, 
3 no perſon eould de admitted into deacpfue orders before 23 wit 


5 144 ry 2 1 deviſe 
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left any ſuch iſſue, hae veſted in intereſt, a 2 


of a future matriage being, in that caſe, corfidered as nor wit ike GC | 


e W Ang the 


Terz er 


35 


12 


F r 


8 . 


* 5 


ee? 


8. AN 


14 


2 


EEE SS &8 


ſon, if he had any, might take ordeta, 


ee MOSS OT err 


dune rent charge to . B. and to a term of years created fot raili 


Devils; 

deviſe ts MH. it was ſaid” as liable to the ſame objection, bi 48. 

unt of the remoteneſs of the eontingency; = fing there 

had been no previous deviſe, the deviſe to M. wot pon be 10 him, 

4 if P. ſhould have no ſon in orders ;” but d tinte was fixed we 

his taking orders ; and ſuch devife being void in its original _ 

ation, could not be made good by the 3 Sy 9 

P. having no fon; ee to Crdmah v. dee l 

And the court of C. B. cleatly held, that the fir 2 to 

ſon of C. was void, from the duesttain to the time hen ſuch | 
154 that the deviſe over ta 

M. as it depended on the ſame event, was alſo void, althogh P. 


never had any ſon; it having been decided in Chatham v. Tech, 


(F. e) fr. fekt. 2. pl. 4.) that no limitation could take eee 
after a prior deviſe, wliich was void from the conting e 
too remote. Fu v. Di, of Bath and Wells, 2 H. T 


358: | 
ts Devi, whet nat excetory by immediate. 5 


| pon his marriage with J. B. fertled lands in G., R., 
and A Late of himſelf for life, remaindet (ſubject to a join - 


portions for younger chilqreu) to the firſt and other ſons of 
_—_ ſueceſſively in tail male, remainder to the firſt and othet 

J. H. by any other wife ſucceſſively in tail male, remaihder 
to his own right hets. Afterwards J. F. hot having any flue, 
made his will, whereby, after reciting his ſettlement, che 1 4 


certain bequeſt to his wife, and upoy default C A 
F 8c own tody, he: deviſed alt is tte fo R., and 


to f. and B. and their heirs, in truſt in the firſt place, 40 pa . — 
ji debts and legacygs; and after payment thereof he Mae the 
ate in G. and S. to certain uſes iy tri ſettlement; hives. as 15 
his eftates in R., upem default of i/]i e of hit 
— ani legacies; he deviſed the ſame do R. C. for life, — 
Tbe teſtator died without iſſue. This caſe was derided iti 


| tho. ecurt of Chaneery in Ireiand, upon points foreign to the ſubject 


of the preſent action, and a decree: was there made in ſavour of the 
reſpondent in the appeal hereafter ſtated; from which the appellant 


therein appealed to the Houſe of Lords here, and firſt ſtarted and 


argued-the queſtion, Whether the deviſe to R. C. was not void, 
as being a futute diſpoſition not to take place till after an indefi- 
ni failare of the iflue, as well female 2s male, of the teſtator, and 
there being no pre-etiſting eſtate which extended to the ue fe. 
male? For/ the reſpondent it was arguedy that it was eee 
of the revenſin, and not a future executory deviſe. No eſtate in- 
deed; it was admitted, was limited to the iſſue by the vl; but it 
was plain, he meant 2 failure of iſſue living at the tins of bis death, 
The was determined the inſtant the will took place, 


vnn. at his death. The firſt truſt was to pay debts, legacies, and 
ma * liſters for 3 and he not have _ 
3 ten 


3 | .V 


' tended thoſe truſts ſhould take, place 100 or 200 years after his 


death. And the decree of the court of Chancery in Ireland, in 
fayour of which the counſel for the reſpondent contended, was 
armed. French v. Caddell, 6 Bro. P. C. 58. Willington v. 
Willington, 4 Burr. 2165.. 1 Blackft. Rep.645- Traſerd v. Boe- 
hem. 3 Al 405. 4. B. r. 2 


2. A. upon his intermarriage with B. had ſettled certain land, 


&c. in the counties of M. and G. upon himſelf for life, remainder 
to truſtees to preſerve, &c., remainder ( ſubject to a jointure rent 
2 to his wiſe) to his firſt aud other ſons by the ſaid B. ſucceſ- 

ely in tail male, reverſion to himſelf in fee, ſubject to the uſual 
truſt terms for ſecuring pin-money and railing. portions. Afﬀter- 
wards 4. having two ſons of that marriage, V. and E., made his 
will, and after giving certain ſpecific things to his ſaid wife and 
two ſons, and making a diſpoſition of certain other lands in the 
ſaid counties, which he had purchaſed fince his marriage, proceeded 
in the words following, viz. © And foraſmuch as it 33 
« intent, 2 22 that, in caſe my ſaid two ſons now living, 

«op ot on or /ons of mine 1 ll ten hereafter to be born, 
„ ſhould die without — male 1 — or of the body of 
e ſony: or one of them lawfully to be begotten, after their reſpec- 
ac tive deceaſe without ifſue male as aforeſaid, that then all and 
a ſingular my meſſuages, lands, c. in the ſeveral-counties of M. 
ec and G. not herein before deviſed, ſhall be deviſed and ſettled to 
<. and for the ſeveral uſes, &c. hereinafter mentioned, Cc. It is 
therefore my will, intent, and meaning, that in caſe my ſaid 
« ſons W. and E., or other ſon or ſons of mine hereafter to be 
. gern as aforeſaid, ſhall happen to die reſpectively without any 
e ifſue male of their bodies, or of the body of fome or one of them 

& as aſoreſaid ; and in ſuch caſe if it ſhall ſo happen, then I give 
* nnd deviſe the remainder of all and ſingular my meſſuages, 
« lands, &c. in the ſeveral counties of M. and G., and not herein 
« and hereby before deviſed, and the reverſion and reverſions, re- 
*.:mainder and remainders of the ſame premiſes, to my (aid) bro- 
« ther T. for and during the term of his natural life, without 
« impeachment of waſte, but ſubject nevertheleſs to the ſeveral 
4 proviſoes and payments mentioned and contained in my ſaid 
marriage ſettlement,” : &c. (which he had noticed in a former 
part of his will.) And then the teſtator limited the ſame lands 
to truſtees during the life of T., to preſerve contingent remainders, 
remainder to T. M. ſon of I during his life, remainder to truſtees 

to preſerve, &c., remainder to the and other ſons of 7. M., 
with divers remainders over; and he appointed his wife one of 


five guardians of ſuch of his children as ſhould. be under age at 


the time of his death, and one of the executors'of bis will. The 
teſtator died, leaving his ſaid wife B. and his ſaid two ſons and 
two daughters by her. One of tlie queſtions upon this will was, 
Whether the ſaid reduary deviſe over to T. and his ſons was not 
void, as being a future limitation, not t take effect till aſter the 
failure of iſſue of perſons who took no preceding 3 
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of all other ſons of 4. by any futur. wife? For this limitation to 
T. was not — 2 effect upon failure of iſſue male of 


the teſtator's ſons by his then wife, in which caſe it would hav# 
been good, as an immediat@ deviſe of the reverſion expectant on 


the eſtate in tail male, limited to ſuch ſons by the ſettlement4 but 


the words were general and comprehenſive, extending in point of 


expreſhon as" well 'to the ſons of the teſtator by any after 
talen wife, as by his then wife; and if ſo, this limitation could 
not be a deviſe of the ceverfion immediately expeQant. on the 
eſtates ſubſiſting or created by the ſettlement, but was a future de- 
viſe, without any preceding eſtate to ſupport it; and then, as it 
could not take effect as a remainder, it could be conſidered only 
as an executory deviſe; in which Wpht it muſt be void, for it was 
too remote, as being limited to veſt on a general failure of iſſue. 
be e of the deviſe it was contended, that the teſtator had 
not a ſuture marriage in view, or any children not ided for 
by his ſettlement ; that this appeared | Shan his giving ſpecific 
legacies to his wife, naming her one of his executors and one of 
the N of his children. Therefore the words, r any 
16 fon or ſons,” were to be underſtood as confined to ſons by 


his then wifez and under that conſtruction the limitation in quei- 
tion would be good as an immediate deviſe of the reverſion, ſubject 


to the eſtates created by the ſettlement. Or that, if theſe words 


did extend to children by a future marriage, ſtill the limitation in 


_ queſtion might be ſupported, by raiſing implied eſtates-tail to ſuch 
children. Upon a caſe ſtated: for the judges of B. R. upon this 


deviſe, they certified, © that they were of opinion that the event 
« of a ſecond marriage was not in the teſtator's contemplation, 


_ 4 but ſuppoſing that, ſrom the generality of the deſcription, the 


« words any after-born ſon, ſhould: be extended to the ſon of any 
« future marriage; they were of opinion, that from the mani 


« intent of the teſtator expreſsly declared in his will, ſuch ſon muſt. 


. © take an eſtate tail; conſequently they were of opinion, that 


= 
, 


- 
\ 


- 


* 


either way the deviſe to T. was good. The Lord Chancellor 
| decreed accordingly. He concurred entirely with the opinion 


certified by the judges, in regard to the event of a future marriage 
not being in the teſtator's contemplation, and conſequently that 


the words « or any other ſon or ſons,” were to be reſtrained to ſone 
of the firſt marriage. But, as to the raiſing of an eſtate tail ta any 
ſong of a future marriage by implication, he 
elined to the opinion, that he was bound by the deciſion of the 
- Houſe of Lords in the caſe of Langhorough v. Fox, /eft. a. pl-1. 
ſup. as a direct authority agaiuſt.the admitting of ſuch implication, 
Upon an appeal to the Houſe of Lords from this decree, it was 
affirmed; agreeably to the unanimous opinion of the judges, 


founded (as appeared, ſays Mr. Fearne, in his Ex. Dev. 3d edit. 
334+ by what was expreſſed by the Chief Juſtice of C. B. in deli» 
vering their opinion,) upon the very ſame. ground to which the 


Lord Chancellor ſeemed to think himſelf confined, viz. upon the 
preſumption, that the event of a future marriage was not in the 


teſtator s contemplation, and that therefore the wards, or if any 


expreſſed himſelf in- 


by 


2 1 
* * 
E : 


% 


other fan #3 fond; Rei muſt be underſtood of fans of the teſtator by 


His them wife. ' Janes v. Morgan, y Bro. Par. Ca. 130. Fear 


fin. Devi329% S. C. Lytton v. Lytton,. 4 Bro. Co. 44+ 8. P. 
See ton Mitte v. Hlummond, ſtated in 8 Fin. 110, pl. 32. and 


 .. third paint in Lang fan v, Blackmore, Amb. 289. As to queſtions 


' than two children at the time of his deceaſe ; but in 
2 a year for her life. Then the will goes on in the words 


4 


of-implication, ſee (N. a) (P. a) (C. b) infra... W 
. V. by his will gave to bis wife E an annuity of 100% 

for her life, upon condition that he did not leaue 2 child, or more 
uch caſe, only 


lowing: And whereas I am but lately married, ſo that it is 


1 vary uncertain-what-ehildren it may pleaſe God to bleſs me 
TR 


„ thetefote, under ſuch ancertainty, I do make the follow- 
„ing diſpofition of my fortune,” (which conſiſted partly of money, 


and partly of freehold; and copyhold tenements, which the teſtator | 


had previeufly deviſed in truſt to ſell,) i that is to (ay, in Caſe. I 


„ ſhould aue only one ſon, and no other child, then I do give 


4.ſuch only ſon abe whole of my fortune, of which I ſhall die 


e poſſeſſrd z and if 1 ſhould awe one ſon, and one daughter, 


then I give to ſuch ſon the ſum of 4000 J. and to ſuch daughter 


u the ſum of 20004,” The teſtator afterwards proceeded to make 
different diſpoſitions of his property, on the different events of his 
leaving two or more ſons, but no daughter; or no. fon, but one 


or more daughter or daughters, or two or more ſons and one or 
more daughter or daughters, The will then on with ſay» 


ing, ( And'in.caſe it ſhall happen that I fould die without iſſue, 
4 then I do give and bequeath the whole of my ſortune or tube 
6 ſtance equally to be divided between any ſecond or younger 


_ «. fons of my brother J. . and my ſiſter S. A.“ Jn a ſubſequent 

'clauſey/the teſtator committed the yuardianſhip of bis children 

unto his ſaid brother, 
uld 


his death, ar bis faid wife be agſians quith child at ihe time of 
his deceaſe. . Afterwards came a bequeſt introduced with the fol- 
towing words; Provided always, and my will and meaning is, 


that notwithſtanding any thing herein mentioned, in caſe 1 /ball 


manner therein mentioned. And the teſtator appointed bis ſaid 


brother, J. V., foe exegutor and refuluary legatre; and afterwards 
. iſſue. The caſe was argued, at different times, in 


fubdſequunt to the deviſe: tu the younger ſons 


ſtarted, and argurd this queſtion, Whether the executory deviſes, 
as well thoſe 


die without iſſue, and my ſiſter, 8. M, ſhall not have any ſecond 
er younger ſon,” &c.; then he diſpoſed of his property in tha 


the court of Chancery, on points foreign to the underſtated queſ- 
tionz and, in the year 179 was carried into the Houſe of Lords, 
by the name of Hicker and others, Appellants, v. Mitford, Re- 


ſpondent, on an appeal fram a deere nde, and afterwards, on 2 
re · hearing. affirmed: by Lad Thuz/ow. On this appeal Mr. Har- 
graue, as Junior caunſel for the appellant ( icler, who claimed . 


as the executrix of J. V., che reſi mary legatee of V. M.] firſt 


on the contingency of the teſtator. dying: uit hu 5 
N teſt ator's brother 
aud \(1dcry as fbr dai if, (under which the reſpandent 
WA. \ * © ; claimed), 


- 


5 
. 
1 * 


% 


claimed), were not too remote and void? The refulf, however, 
was againſt the appellants, the Lords affirming the decree com- 

ined of. - Argument before the Lords in Wicker v. Mitford, | 
Harg. Law Tractt, 513. See Mr. Dougl. notes on Doe v. Fonera . 


2 504. f 


8 4. Deviſe, where the Mamer of its taking Effect, (i. 6, 
2s a contingent Remainder, or executory Deviſe,) depends on ; 
© a future Event, ; 7 ; 


1. Every executory deviſe of a freehold is either the limitatiori 
« of an eſtate after the fee has been already diſpoſed of, or elſe 
« is a freehold ro commence in futuro, withaut any preceding 
5 ſreehold to ſupport it. In the firſt caſe it is evident; that every 
« limitation-ſubſequent to the firſt executory devife muſt be als 
n executory, becauſe it is alſo a limitation of an eſtate aſter the 
6 fee has been diſpoſed of. In the latter eaſe, the firſt: exe 
$ limĩtation being the firſt freehold-limited by the will, no free- 
« hold can veſt in poſſeſſion under that will, before the time ap- 
* pointed for ſuch. limitation to take effect; if it could, then  _ © -/ 
« would that ſuppoſed executory limitation be really not executory, 
e becauſe it would, in that caſe,” be ſupported by a preceding 
, velted- freehold. But, notwithſtanding the rule, that if one 
po u limitation be executory, every ſubſequent one mult be fo like. 
6, wiſez yet a preceding executory limitation may be uncertain | 
| n and contingent, where à ſubſequent limitation, though it be to by 
i take effect in future, may not be ' uncertain or conditional | 
« (orherwiſe than in reſpe& of the poſſibility of its expiration 
« before the former veſts or eh bur may be ſo limited as to 
, « take effect, either in default of the preceding limitation taking 
« effelt at all, or by way of remainder after it, if that ſhould 
take effect. In either of theſe caſes; we ſee, it muſt veſt at 
the time appointed for the preceding limitation to yeſt, for, _ 
« ſhould/the preceding limitation fail of taking effect, the ſubſe- 
„ quent one will then veſt in peſefio ; ſhould the preceding take 
u effect, the ſubſequent one will, at the fame inſtant, veſt in 
« enterefl, as 2” remainder upon the preceding one.“ Fearne's r. 
tx. Dev. 3d edit. 394. 6, 7. (See Hopkins v. Heptint, and Du v. FEY Ik" 
Morgan, ſee-ſups) Mr. Fearne then inſtances the two following | 


2. Deviſe to truſtees and their heirs, to receive the rents until! 
B. ſhould attain twenty-one, and if B. ſhould attain twenty-one _ 
or have ifſue, then to B. and the heirs of his body; but if B. - , 
' ſhould happen to die before twenty-one, and without iſſue, re- 
mainder over. B. attained his age of twenty-one, and afterwatds  " 
died without iſſue. Lord Harde, conſidering the word ant 
as afed for or, and the condition as disjunctive inſtead of copu- 
htive, decreed, that the remainder over ſhould take effect, upon 
the apparent intent of the teſtator; that it mould take place, 
eicher in default of B. s attaining twenty - one, or on his dug 
at hel 3 without 
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deen a re- 1 
minder, ſubjeQ to the preceding contingent remainder to the heirs male of the firſt fon 3 according to 


| without-ifſue: to give effect to which conſtruction he held, that 


— 


in the former event, the — over —— _ by way of 
executory. deviſe, and in latter event, contingent re. 
dion tg Brownſword v. Edwards, 2 Fe mg Swe 1 | 
3. Feme covert, purſuant to à power, left her .huſband the 
; Profits of certain eſtates for life, and after his death, her eſtates 
to her children, H ſbould leave any to ſurvive her ; but in caſe 
ſhe ſhould leave no ſuch child or children, nor the ifſue of ſuch 
child and children, and after the deceaſe of her huſband, ſhe 
1 gave the eſtates to 7. K., making him her ſole heir, in default « 
ifue left by her. Lord Hardwicke held, that the children t 
| eſtates tail, and not in fee, and that the deviſe to J. K. was a 
\ _ wefled\remainder, and not a limitation to take effect only in the 
| event of the teſtator's dying without /zaving any child, or the iſſue 
of any, living, at her deceaſe. He ſaid the teſtator only expreſſed 
the double contingency, which there is in the caſe of every limit- 


ation in remainder after an eſtate tail, via. there being no iſſue 


at all, or all ſuch iſſue dying without iſſue.  Southby v, Stonehouſe, 
| 2 Veſ. 610. See Dee v. Reaſon, (A. b) inf. ſec. 1. pl. 2. 
Mr. Dane, 3. So in a caſe where C. F., having ſettled land on his ſon T. 
in the fourth for life, retaining the reverſion in himſelf; by his will, reciting 
—.— that he had ſettled the land on his ſon for life, he, after his ſon's 
Remainders, deceaſe, gave the ſame land to the heirs male of his (ſaid ſon's) body; 
p- 449- — and in default of ſuch iſſue, to the teſtator's ſecond and other ſons 
eres Ot ſucceſſively, in tail male. The teſtator died, leaving T. and four 
von tothe other ſons. © T. afterwards died, without ever having had any 


heirs male of iſſue. It was reſolved, that the limitation to the heirs male of 7. 


e did not unite with the life-eſtate under the ſettlement; but that 
wiſe, and not ſuch heirs male would have taken by purchaſe. As to the limit- 


Dn Mion to the ſecond ſon, &c.. of C. F. there were two ways, in 


fe tacit form of law, the court ſaid, in which it might take effect: frf, If 
- mainder, the T. had died, leaving iſſue male, then the eſtate to the ſecond ſon 


ſubſequent - would have taken effect immediately, as à remainder expectant, 

the ſeeong Which might be barred by a recovery; ſecondly, Suppoſe the other 

ſon, &c. of alternative (which in fact . that T. had no ſon, then it 

the tetlater Was an executery deviſe to the ſecond ſon, if T., at his death, left 

. no iſſue male. And it was decreed accordingly, Dar v. Fon- 
ves, Y\ 

alſo have ereau, 2 Dough. 470. ef GA =, . 


mite rule, that no limitation can take place as an executory deviſe, where there is a preceding freehold 


where a 


capable of ſupporting a comingent remainder. T n 
Caſes, however, of the ſame nature with ihe three laſt preceding ones myſt be cargfylly diſtinguiſhed 
from the caſe of Collinſon v. Wright, (ſtated in g Vin. Abr. 249. pl. 3. ), aod 2 a caſe 


« For, ie 1 Teſtator deviſed land to his wife till his fon came to his 
« heſe two. ape of twenty-one, and then that the ſon ſhould have. the land to 
= im and his heirs; and if he died without iſſue before his ſaid age, 


Mer. Fearne,! 


in his Ex, then to his daughter and her heirs. This was held to be an ex- 
Des. 229. ecutory deviſe to the daughter, if the . and 


kene that in che mean time, the fee deſcended to the fon, and if ke 
, 22 . . p atta 


” 


( 


Device. 


2 he ſhould leave iſſue, gh he died before twenty-one, yet. 


«to 
. 44 in o 
daughter was not to have the lands, becauſe he was to die « for, fo 
without iſſue, and before twenty-one, to entitle her. 1 £g. «« nec 40. 


4 mit a re» 
60 


Abr. 188. pl. 8. N 8 
40 mainder after it, whereas in that of Brownſwe-d v. Edwards, the firſt deviſe was in tail, 
« circumſtance Lord Herdwicke laid fo ſtreſs as to ſay, that, in the laſt mentioned 


« made z for, whefe there was ſuch a contingent limitation, he did not know that the court had changed 


beirs of the bedy, to make it ſo throughout. —* 
The two following caſes are alſo-of a Gmilar nature with the laſt mentioned ones 2: 


F. Deviſe to A., his heirs and agu; but in caſe he dies before 
he attained the * of twenty-one years, or marriage, and without 
iſſue, then to B. A. attained twenty-one, but died afterwards 
without having ever been married. And it was held in-B. R. 
that the eſtate veſted abſolutely in A. on his attaining twenty-one; 
and the court ſaid they would read the deviſe as if it ran; % and; 


e dies before twenty-one, unmarried and without iſſue,” which he 


did not do, for one of the circumſtances failed. Barker v. Suretees, . 
2 Kr. 117. * | £5. =. 
6. Deviſe to R. F., his heirs and afſigns; and in caſe he hap- 


ed to die in his minority, er unmarried, er without iſſue, then 


to H. KR. F. attained twenty-one; but died unmatricd, and 
without iſſue. Lord Hardwicke held, that this was an execut 

deviſe to H., which could not take place, ſince both the words ot 
were to be taken in a copulative ſenſe; and, if this were to be 


© conſtrued otherwiſe, R. F. might have married, and died, leaving 


iffue, in his minority, which would be diſinherited, if the eſtate 


was not to veſt in him abſolutely on his marriage. PFirmingham © 


v. Brand, 1 Wilf. 140. 3 All. 390. 8. C. See ſecond point in 
Williams v. Chitty, 3 Vf. jun. 545. 


See Remainder, pot. (W) lese 
1 25 Se. 5. Notes and Rules, EL 
t. An executory deviſe in fee is deſcendable to the perſon whe 


is the heir at law of the deviſee at the time the contingency hap- 


_ An executory deviſe is deviſable. See (I. 3) ra. 


For other matters relating to Executory Deviſer, ſee from 
os Jy b) to (C. b), both incluſive,” and (M.'c) and (N. e) 


2+ infra ; tit. Remainder, (M) (W) pot. Uſer, &'s. - 


(00 What ſhall be ſaid to be deviſed by the Will. | 


8 (.. by (K. b), (0.5), (e, (Q,b.2), inf. - 


1 
0 4 
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àttained twenty-one, e e afterwards died without iſſue, © the dots 


which 
had the 
« mole y for, whe? ee wa fuck on the conftrution he gave could not, he believed, have been 


SY 


8 


" 
82 2 N . r . . 
g ; — | ” . *2 oy #0 : | ©... dee a TE | 4 — 
fb ee aut eee en eee ado ogy en een bene 
N. 2) Will good. In teſpec of the Manner of 
N. a) Will. good. In reſpe& of the Manner of 
making and executing the ſume. 92 
LS” 


ESTATOR, by bis will, which hefe but did not /zah nor 
fed freehold lands. About two years | 


Tx 
od, 


| | afterwards the teſtator wrote a memorandum upon the ſame ſheet 
| ok paper; diſpofing of ſome perſonal chattels oily, and thereby de-, 
> clared © this not to diſannul any of the former part made by me 
| . 2d ,n, 17527” This latter difpofirion he ſubſcribed in the 
© * preſence of three witneſſes; took the ſheet of paper in his hand, de- 
| Aire 2 to be his laſt will in their preſence, delivered it to them 
and defired them to atteſt and ſubſctibe it, in his and in each 
their preſence, which they did. The whole ſheet was taken as one 
entire will; and the latter act was held a-good ication of it, 
Within the ſtatute of frauds, ſo as to paſs the frecholds. Carle. 
4 ten v. Griffin, 1 Burr. 549. _ of RE 


(N. 7.) Signing, and Atteſtation. What is good. 
1. IN Warnſord'v© Wariford, 1772, 2 Str: 964.4 on an iſſus 
| | 2 of Chancery, Ch). Et ro that fealing 
2 will was 4 figning within the ſtatute of frauds.” But the reporter 
| doubt and, accordingly; in a fabſequent caſe, ' © I 
F —_— 1 by Lord Chief Baron 3 — Sree and 
Fo" Baron Smythe, (abſerite Legg), that what is alle orth, 
: Ear — an Charlton, is Lev. 1. That — i ſeal to a 
„„ will is a ſufficient ſigning within the ſtatute of frauds and per- 
* « juries,” is very ſtrange doctrine; for that if it was ſo, it would 

be very eaſy for one perſon to forge another mats will, by only 
forging the names of any two obſcure perſons dead; for he would 


\. 5 «4 N 
s % 


have no occaſion to ſorge the teſtators hand. And the Barons at thi 

5 ſaid, if the ſame thing ſhould come in queſtion again they ſhould to h; 
1 not hold, that ſealing a will only was à ſuſſieient ſigning within ſtreng 
: the ſtatute. Smith V. Emnans, 1751, 1 Will: 3 13. 8. P. in 1 Veſ. with | 

fun. 11-156. See alfo Bull. Ni. Pri. 464. - i466 ee, bis L 

3. Teſtatrix executed her will, firſt in the preſence of two Gray 


witnefſes;” afterwards ſhe ſaid, * his is thy will” in the preſence 
| - | of a third; and defired he would arreſt it ; but did not put her 
Tx ſcal to it, neither did ſhe ſay that the name was of her hand - 
_ writing. Lord Hardwicke inclined to think this was a void will, 
; 01 4 not exactly conformable to 29 Ch. 2.; but gave no abſo- 
lute opinion. Gryle v. Gryle, 2 Ath. 176., 1741. In 7 ſubſe · 
quent caſe, however, | 1 
4. Teſtator ſigned and executed his will in December, 735» 
In the preſence of two witneſſes, who atteſted the ſame in his 
. - preſences In 1939 he, wh his peu, weht over. his nam in the 
prteſeuce of a third witneſs, who ſubſcribed his name in * pre- 
3 8 f NY | nce, 


84 


2 


the act is 
« act reiterated The teſtator, in the ipal caſe; went over - 


Dvd: 3 ; 


ſence, and at his 
ſage gy 2 8. wal 


— 


« queſtion phat this was u dus 
This cafe d ends nne the 
« words of the ſtatute, fe Tequilites there ate, that t 


« witneſſes ſhould atteſt his Ggning; but it does uot direct 3 the 5 


« three witneſſes ſhould be all preſent at the fame time. There 
« has been no determination as to this point. In Coe v. 
« Farſent, (8 Vin, 124. N. 14.) © the teſtator's ignivg. was 
« held good, though it was not before three witneſſes at the fame 
«, time; and the court only doubted, whether the teſtatar's 


4 harely owning the ſubſeription to be his before one of the was 


te neſſes, was good; but there was no doubt as ta the 
& the will, from the execution at different times. Here — 
« the oath of three atteſting witneſſes; this is the 42 egree of 


« evidence required by the ſtatute; and the fame — 4 is giren 
« to three perſons at different times, ' ay at the ſame me.. We 


« cannot oy; the requiſites further than the act direQs; and 
nt as to this particular. The ſigning is the ſame 


« his pame again, and declared it to be his laſt will.. Judgment 
againſt, the heir. Janet v. Lale, 1742, 2 All. 176. note. + 


5g. So, where the heir at law, on a bill againſt him to eſtabliſh 


2 will, made a doubt whether, as all the witneſſes did not fee the 
teſtator ſigo, though, he ſaw all af them ſign, it was a good at- 
teſtation, Lord Hardwicke that, in the execution i a 


deed, an acknowledgment, by the party, of 15 Ggaature being his 
band - writing, was ſufficient, without the w actually ſeeing 
him. 6gnz and he thoughe ſuch an — nile would be 


ſufficient within the 5th /e#. of 29 Car. 2. c, 3. It had been 
decided, e teſtator's ſigning in the preſence of the witneſſes 
might be at different times. In Jones, v. Lale, (N. 4. ſup ) there 

was the circumſtance of the teſtator's having dipped a pen in ink, 


by: drawn, it over his name, and that, he ſaid, was inſiſted upan 


at the bar as a material circumſtance;. though it was then ſaid not 
to have been thought ſo. by the court, nor did he ſes how i 
ſtrengthened the guard upon the execution; but ſtill it 

with ide teſtators ſigning in their pre ſence at the ſame tima: asd 
bis Lordſhip was of opinion that the will was well executed. 


Grayſon. v. Athinſon,. 2 Vf. 468 At v. Smithy Him. 


and ſtated (R. 2) inf. pl. 1. 8. P. 
o 
made a will of lands, conſiſting of two /heets of paper, all- of bis 
own hand- writing, and figned, at the bottom of each page, He 
alſo made a codicil upon a ſingle ſheet. He called in a witneſs, 
ſbewed him both ſheets and his ſignatures, and told him *© that was 
& his will,“ He alſo ſhewed bim the codicil, and deſirxed him to atteſt 
both the will and the codięil, which he did in the preſence of the teſ- 


tator, and then went out of the room. Two other perſons came in 


immediately afterwards: the teſtator ſhewed them the codicil and 


the laſt ſheet of the will, and ſealed both before them, and de- 


lirered both ſeverally as his act and deed, They atteſled the ſame | 


\ 


— 


; * 8 3 
- 2 A . 


. rior the ef Pr th with wor wa 
N ＋ n 


it produced to them; nor was it upon | 
the will were found, with the err: in the teſtator's bureau, 
after his death, all wrapped up in one ſheet of paper; but the two 
theets of the will were net pinned together. The caſe was argued 
before the Judges in the Exchequer chamber, who were of opinion, 
that if the firſt ſheet was in the room at the time of the execution, 
and atteſted, it would be a will, and a due execution of the 


whole; but, if not, a doubt might then ariſe; but they thought 


the circumſtances ſufficient to preſume. that it was in the room: 


- however, as, upon a ſpecial verdickt, nothing could be preſumed, a 
new trial was ordered. Bond v. Seawell, 3 Burr. 1773. 


nz (N. 9) Atteſtation. Subſcribing in Teftator's Pre- 


; ſence; what is. 
1. T ESTAT ON will was prepared by his direction on five 
; - ſheets, and a ſcal was affixed to the laſt, and alſo a form 
of ateſtation written upon it. The will was then-read over to the 


teſtator, in the preſence of the three witneſſes, who afterwards 


ſubſcribed, (one of whom, B., was the perſon who prepared it,) 
and he ſet his mark to the two firſt ſheets in their preſence, and 


attempted to ſet it to the third; but being unable, from the 


weakneſs of his hand, he faid, “ I can't do it, but it it my will.” 
After this the three witneſſes went away, being deſired to come 
again. On the day following B., in the preſence of two other 
perſons, not the former witneſſes, faid'to the teſtator, will you 
gn your will He ſaid he would, and again attempted to fign 
the remaining ſheets, but was not able; then H. went away, and 


returned with the two former witneſſes, when the teſtator being 
ina fate of inſenſtility, B. proceeded to write the form of an 


atteſtation on the ſecond ſheet, and he and the two other witneſſes 
put their names to it in the room where the teſtator lay. He 


died two days afterwards. The will was held not duly exgcuted 


for paſſing lands, according to the ſtatute of frauds, which re- 
quires an atteſtation in the preſence of the deviſor; ſince, although 
he was corporeuliy preſent, he was abſent to all mental purpoſes, 
Right v. Price, Dougl. 241. 8 


2. Teſtatrix executed her will in her carriage, and the wit- 
neſſes carried it into a room to atteſt, through the window of 


which, it was ſworn by a perſon Who was in the carriage, the 
teſtatrix might ſee what paſſed, Immediately after the execution 
the witneſſes both took the will to her, and ſhe put it in ber 


pocket. Lord Chancellor Thurlow ſtrongly inclined to think the 
will properly atteſted, Caforv. Dade, 1 Bro, Ch. 99. 
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110 Atteſtation good. By what Number. By 7Viner 129. 
chree or leſs; though touching Land. | 


1. JN Cary v. Aſteu, Sir L. Kenyon, ſor Lord Chancellor, de- 
1 termined, that a mere draft of a will, the ſigning and 
publication of which were prevented by the ſudden death of the 
teſtatorz- yet being proved in the eccleſiaſtical court as a teſta- 
mentary paper, was ſufficient to paſs copyholds, which the 


teſtator had previouſly ſurrendered to the uſe of his will. 2 Bro. 


Ch. Ca. 58. Tuffnell v. Page, 2 Att. 58. See alſo the follo 


* caſes, where it was reſolved that the ſtatute of frauds did not 


extend to copyholds: Macey v. Skinner, 1 Atk. 389. Car v. 
Zlliſen, 3 ib. 73. Allen v. Poulton, 1 Veſ. 222. | Attorney-General 


v. Andrews, ib. 229. Rageri v. Gibſon, ib. 485. and fee Harg, | 


note, 1 Co Litt. 111. 5. | 


2. Lord Hardwicke held, that a deviſe of cuſtomary freeholds, 
where there is no cuſtom to. ſurrender to the uſe of a will, muſt 
be according to the ſtatute of frauds. Huffey v. Grills, Ambl. 299. 


(N. 23) Atteſtation. Good in reſpect of the Wit- 


neſſes. Perſons intereſted, © 


1. ONE of the witneſſes to a will of real eſtate had a legacy, 
a and his wife had an annuity for her ſeparate uſe, under 
the ſame will. A ſmall ſum was tendered him as a ſatisfaction 
for the legacy, and annuity, but refuſed.” Held, that he was not 
a credible "witneſs within the ſtatute, Haldfaſt v. Dawfing, 


2 Stra. 1253. , 


7Viner van: 


2. A deviſe of lands by will, dated ach May 1950, 'wat- 


atteſted by three witneſſes, S., B., and H. The will charged the 


teſtator's real and perſonal eſtate with all his juſt debts. ' But the 
+ perſonalty was more than ſufficient to pay his bond and ſimple 


contract debts; and ſuch of his real eſtates as were in mortgage | 


| were of value more than ſufficient to ſatisfy the reſpective incum- 


brances. B. and S. were attornies, and had been employed by. 
teſtator to ſolicit a private act for ſale of another perſon's eſtate, 


and had charged the zeftator debtor to them in their books; 


and 318 J. was due to them at the time of the atteſtation and 
death; but they afterwards, and before their examination, received 


of the truſtees of the ſaid act, (which contained a proviſion for 


the charges of paſſing it,) within about 16 J. of their demand, 
which would alſo have been paid, had it not been for a miſealcu- 


indebted to the teſtator 138 J. 145. 10 d., upon the balance of an 


account current for other buſineſs H. was the teſtator's apothe- 
cary, and there was due to him at the atteſtation and death 


13 8 tellator's 


lation. At the time of the atteſtation, theſe attornies were 


18 55. 5 d. on ſimple contract; which he received after the + 


: = 


de atteffation, credible witneſſes; und fo this is not a good" will 
bk lands within 49 Cas. 2. - But held, 
: »- was duly atteſted, Lord Mangfield, in delivering the 


— 


1 Sect. 1. That if an 


— 


1 death, but before bis, H. 7 l Objedkel, 
- that the ſubſcribing witneſſes to the will were not, at the - 2 


the court, entered very largely into the doctrine of 
4 ble,” annexed to the witnefſes 


crit of the witneſſea, theſe, however infamous, are never made 
an — of e provided _ —_ be nome in => 
rm; to Jer competency, 10 im in 
= 3 TW faid, — he had learnt 
at pf ps one court in v. Dowf 1. ay 
ne re gab xe — ab — 


p not upon the 
Aplimtereſted- at the. time er 5 upon the 
ET derer we, of the caſe. 


G. 2. c. G. ĩt is enacted: 
oo 01. ſhall atteſt the CS Aer 


« will ot codieil, which, IL be made aſter Ts 1750, ” 
« whom any beneficial deviſe, legacy, e _— int 


„affecting any real or perſonal. eſtate, except charg 23 "ol | 
uus oy » EXCEP d 


itaments for payment of any debts, ſhalt be 


4 iven or made, ſuch; deviſcz Ee. fall,. ſo far only as concerns 


« ſuch perſon atteſting the enecution of ſuch will. or codicil, or 
« any claiming! -ynader.him;. be utterly null and void: and fuch 
& perſon ſhall be admitted as a witneſs to the execution of fuch 


66 will, Er. rer * nournthBonng Teck 


9 deviſe, Sc.“ * 
Car. 2. Any creditor atteſting 2 will, whereby any lands, Ge, 


. E ſhall be charged with his debt, ſhall be admitted a witneſs to 


Examination, In 


e the execution of ſuch will, notwithſtanding ſuch charge.“ 
Sec. G. „ Proviſo, that the credit of every ſuch witneſs ſhall | 


2 determined en ye hen AW operon 


$65.7. #4 No-perſon,/ to-whom "ny beneficial eſtate. intereſt, 
« gift, &. ſhall be given, which is thereby made void, or who 
D. 8 oe tae z ſhall, after having been — 


« as a witneſs, detnand or po ee e FI 
* the ſame,” 
Sec. 10.4 This add ts extend to ſuch of the colonies in 
Nee 
FKK jreniedier the etomnan;pad che 
drach of the - teſtator, is competent, th h intereſted at his 
Rn TIO e 


420 . 
. * 


inion of 

— — 
be reprobated, 23 miſapplied in that inſtance, the epithet « | 
| by 29 Cœr. a. Since 
| if referred, in its natural and obvieus ſenſe; to the charocter and 


ndbam v. Warne. twat: . | 


b What AQ hall be ſaid a Revocation, AQ tons 2. - 
— 43H —_— but otherwiſe void. 7 | 14S; g 
©. 7 ESTATOR, by his will, 2 Rory — 


eſtate to his de: Afterwards, by deed poll;! he gave as % C _ 4M 
is wife all his ſubſtane@which he then had, or [thereafter mige T 
have.” Held that, although the deed could not operate as d grant 'Y -4 
to the wife, fince the law will not permit a man to make a grant | 
to his wife in his lifetime, (till it amounted to a —__ of tũje 
* as ta the perſonal eſtate. | Beard v. Beard, 13 Ack. T een. 
2. e H a man make a will, and afterwards execute a nden — 
t in fee, this is a gexocation, even if there were no livery on de | 
10 feoffment.; becauſe it imports an intention to revoke.” | 55 5 
Lord Hordwicke, f 7 3 At. 803. 8. P. in 2 Jö. 273 Fe . << "_—_ 
One, ſeiſed of a remainger in fee, ſubject to. the life este 2 
. 4 255 deyiſed it 1 bis will. After wards, the teſtator bein | 4 
much e the father contrived to © 4 A. conveyance „ 02” 
- the-remaindeg f a nominal conſideration of 1000 J., in which it IY " 
„ was xecited the fon was. indebted. to him, though no ſuch debt 
Vas really due. The ſon, after executing the Ficeds, expreſſed 
great concern at having been conſtrained to do ſo and, being in 
gebt, and his father refuhng to ſupport him, went to fea, in 
_ Bill by the deviſe, praying that the conveyance might be 
aide. for fraud, and deliyered up. The Maſter at the Rolls ex- 
| ſed himſelf ſatisfied that the deeds were fraudulently « elated; 1 
1 was of opinion that they amounted to a revocation'of the wilt, AX 
and diſmiſſed the bill. But Lord Chancellor Thurlozo, on appe 1 
reverſed the order of the diſmiſſal, | Hawes v. ISA, 3. Bre. 


— 3 
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* (. 9 | 

1 ; * Ser ding v. Miller, (R. 6) ift lea. . 2 | 
nall 6 . 28 7 þ 
ual b. 2 Will, cates by ome other WII. nn. | 
* I, Ne having a former will ſublſting, £5 BY | 

ned another inſtrument to be his will in the preſence, of three 

for wines, but did not fign it before em. The queſtions were; > OR. 
+ ſts within fo if "uy had been a firſt, will, 17 3 hays been a. 

. good within ſec. 5. of 29 Car. 2. c:;3.? And, 2dly, Whether it was 4 
| 25 A good revacat th within ſec. 6. es Lord Hardwicke, C. 8 8 1 (a) T1 | 
the by Strange, Maſter of the Rolls, Millet, Ch. J., and Parker, ems an WW 
his conceived N 0 bound by authorities (ſee N. - 7. Hab. ] to declare . 


the ſecond inſtrument, conſidered as an original wil), duly „ de, &. 
executed. Viewing it then a8 a revocation, the doubt vag, — con · 
whether the e in the 6H {Q, &« ſigned in the pr. prgſence of three « ya; +l 
* witneſſes,” referred to the words. 5 other writing only, or to /** unleſs the 
the preceding words, will and codicil,” fo. as to. attach that r 


ſorma nd. pe. © altered by 
r hs is. Lordihip hel a cen 


226. | Dette | 
* codicil in nn were of opinion, that the words c fgned,” &c. were 
22 referable to the words * other writing” o z fince; theſe were 
«« writing of the laſt antecedents, and it would be abſurd to conſtrue wills of 
« the % revocation more ſtrongly than wills of diſpoſition. This 6th 
5 one. ſection then took up the words will and codiciſ as it found 
« the pe- them; ſuch! as they were preſcribed, in the 5th ſection, (which 
1 3 was the only own, clauſe relating togwills of land,) without 
RE. ning any thing more. And the Tecond inſtrument was held 
4 nefſes, a good will, TE TI Oe former. b Pe 
« declaring 1754, 1 Ve fun. 11. 


« the ame.” 
5 2. The jury found that ster made his will, and deviſed to 
\ F. . f in fee; that he then made another will duly atteſted ; that 
the diſpoſition made thereby was different from 8 former will, 
but, in what particular, it was unknown: nor did they find what 
became of the latter will. The latter will was held a revocation of 
the 7 in C. B. Goodright v. Harwood, 3 Will. 497. 
2 Bach. Rep 937; S. C. But "this judgment was reverſed in 
L 2 Bach. 7 937: Coup. 87. S. C. And this reverſal 
was affirmed in Dom. Proc. 7 Bro. Par. Ca. 344. | 
3. Where inconſiſtent wills of different dates are made, the 
will which is proved to be /af confirmed will revoke the other, and 
'. take effect. Phipps v. Earl of Angleſey, 5 Bro. Par. Ca. 56. 
| 4. Sir George Lee, as judge of the prerogative court, gave ſen- 
tence, that the execution of a ſecond will was a revocation of the 
firſt, though the ſecond was afterwards cancelled, E parte 
Hellier, 3 Ath. 798. 

Lord - 5. Teſtator executed a will in 175), and che a ſecond 
— . — in this in 77 63, and by both of them deviſed the lands in queſtion'to 
a ih re. the defendant. The former was never cancelled ; the latter was 
ſpect tothe cancelled by the teſtator himſelf: and both were in his cuſtody at 
caſe Ex the time of his death. The firſt will was held to Rand good. 

en, Goodright v. Glazier, 4 Burr. 2513. 


' pL 4 
that 122 Athyns report ed only what ws gaſes in Chancery, and that there might have bees other clrevm- 


ſtances appearing to the ecclefiaftical court, which — ett tend he) 7 pm 


eftate. Govdright v. mc gre 2813. 


| $Vine n (R. 4) Revocition, by obliterating tearing, G. 4 


I. . PF ESTATOR having frequently before declared himſelf 
diſſatisfied with his will, flightly tore it, and threw it on 
the fire; but it fell off, and a byſtander took it up, and put it in 
her pocket. The teſtator frequently after ſaid it ſhould not be 
bis will, and bade her deſtroy it; which ſhe, at laſt, aſſured him 
ſhe had done, but never did. This was held a eee revocs- 
tion of the will. Bibb v. Thomas, 2 Black}. Rep. 1043. 
'2, Teſtator deviſed all his lands to truſtees, in truſt to ſell, 
and out of the monies ariſing thereby to pay an annuity to his 
- wife, legacies to his children, &c. Afedrwards; on a change in 
his family, by the birth of 175 1 he „ 3 


4 
1 


* 


23a To 


8 2 


Ts 


Deviſe. 85 | 227 


Tind, and altered the legacies.to his children, without republiſhing | AP 

his will, The deviſe to the truſtees was held nor to be revoked 3 a 
but the court declined ſaying whether the legacies interlined 27 

1350 were void, or not, as the fame were not. . become 

\ payable. Sutton Vo Sutton, Cowp, 912. £3 4 y5 40 4 


ve * 


IR. N Revocation by AQ of Ian, or or Alteration of WVine 141 


kids rt . Eftate in Deviſor. © "wy 
. i Where de Devil i of Lands ef Inbertanee. 


T* NANT for life, remainder to truſtees to preſerve, oy In N jun. 
remainder to his firſt and other ſons in tail 3 remainder to 430. Lord 
"himſelf in fee, being without any iſſue, deyiſed.the eſtates to his ah ob. 
wife for life, remainder over; and afterwards ſuffered A recovery ſerved, that 
to the uſe of himſelf in fee. The judges of C. B., on a caſe ſent Darly Ve 
out of Chancery for their opinion, held, that the deviſe was * 
revoked hy tlie recovery. And Lord Chancellor Camden decreed ftanced that, | 
. © On v. Darley, Ami. 653. 3 Will. G. 7 Bro. Ca. ne "oo 
rl. 177. S.C. — 
tte ex arbierio, © Ha TAL Ho revocation, The wife was the © 
odject of the will ; there was a marked exciufon of the heir: the recovery wit both unneceſſary and 
inefficient ; for the teſtator had the immediate remainder in fee, and ne ver had a ſon z ſo that there was 


nothing wanting which required a recovery. Againi the iflue it could not have availed. The truſtees 
I IR IN on age for it. But the rals of law, — was to 


9 et 

4 2. Teſtator made his will and afrerveards ſuffered three com- 
mon tecoveries, which were not perfected in his lifetime; the 
exemplification, rolls, writs, and proceedings not havin | 
carried to the proper office. It was decreed, that the will was 
revoked.; and, on an appeal to the way 99 6 the judges were aſked, 
« Whether'the ſteps towards ſuffering the recoveries, in the ſtate 
“ they remained at the death of thę teſtator, did, in point af 
« law, amount to a revocation of his will ?“ And they were of 
opinion that the exemplification of a recovery always ſuppoſed 
the ſame to be completed ; and fo long as it ſtood in "me, 2 
would be a revocation of the will. rv. Leigh, Cru t 
Recoveries, 283. 2 4th.324. 8. C. by the name of Bennet v. ride 

3 A jointenant deviſed his eſtatey and afterwards made parti- 
tion, Held, that nothing: paſſed by the will. Swift v. OY 
3 Burr. 1488. 1 Blachft. Rep. 476. Ambl. 617. S. C. 

4. Lands were limited, by a deed to lead the uſes of a re 


* 


to A. for life, remainder to B. in fee. B. then deviſed to 4. in 
fee, "Afterwards the recovery was ſuffered, and then H. died. 
Held, that the will was not revoked by the recovery; Gnce the 


whole was to be conſidered as one entire conveyance, which muſt =. 
relate to, and take effect from the date of the deed. Selwyn v. 
Sehoyn, 1 Burr. 1131. 1 Blackft. Rep. 222. 251. S. C. 

5. A copyholder in fee, in 1724, ſurrendered out of court to 


1 er l 0 n marria e W 4 In 1 17285 Wa e to 5 
MY pr 7 * 
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© £* 
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_ 
CES v7 + 


N _ Bibi 


e uſes o bis will. 8 be a 2 Vill, 13 15 15 th 
ſurrender of 1724 was preſented; and he Was. admit 

to it - Adjudged, that the. admittance 1 in 175: 1 was rio e tion 
of the will made in 1743, Hy. it had fg ee * Og time 
of the ſurrender, and was only a completion of v. Grif- 
1 others, ** Burr. 1952. 1 Blackft, Rep. 605. in C. 

A, and B. being ſed — in nee fee of 
gavelkind eſtate, as cuſtoma a 877 ur N bis "and iled 
moiety by his will. W of partition, and by 
a fineg between A. and 98 all 92 raxelkind eſtate which 1 
3 was allotted to im, to Ju uch uſes ar Be b by « 
n 1, and in default, e. to him io fer! Aſter m by 

libers jon, rd Chief Juſtice Lee. held this tranſaction to be a 
tetocation » wilt; and Lord Hargwwicke remarked on this 
. cafe, ball, þþ that it was not merely to effeuate a partition, byt. for 

ber p Pe vis." to veſt à power of enen, 4, 
. v. 


iclner, cited 34th. 1425450 Boos, + V. 

. 2, jun. 601. Nen viiShivley, ib. . 6940 note, voor, 
Ons entitled to af equitable eſtate in fee, undet a. 2 
his N ig ww + oh it. Afterwards he A Wwe 

ecoy t ich was to enure 10 44. 
yo pk 2 > 400 it default, , to him from 1 5 then 
eg int any appointment. "Hel „A Ieyocation. of the will, 
n 2&urit' of che power of appoiatment, which might Tar 


+ 


Ark 541. and 1 Viſſ 308. S. OM 0 1 


5 = oyer the whole fee. Paryont v. Freeman, Ambl; 116. 


/ 


In the laſt fb caſe Lord Hardwick laid it dov 
e one has an Equitable intereſt in an eſtate, and deviſes it, 


- wth 


Up fron takes a cx of 7350 „ 10 Fo hd EIN is 
. 80. 


ot 2 revocation. Montague Mn Breed 3 3.8. P. 
9. Teſtator, by will, 8 3 his 1 ſtate in A. to truſtees 
— certain purpoſes. ee a cod icil, Ys bat be 
Had firice contracted for the purchaſe of, lands in G,, he lire cted 
— "the purchaſe to be completed, and:the; premiſes, to: be conyeyed 
to ſame uſes as he had by his will declared concerning his eſtate 
in B. Afterwards the teſtator himſelf completed the purchaſe, 
And took -a conveyance to truſtees, in truſt for himſelf. and his 
Heirs, Bill by the younger children to have the truſts of the will 
and codicil executed as to the newly purchaſed: eſtate ; when the 
ueſtion was, Whether the ſubſequent cohveyance to the truſtecs 
. not a revocation ? Lord Batdurf decreed that, it Was not; 
3 much on the rarer of Lord e ſtated 


8. ſi 
1 „ mortg; and after- 
wards pay off the mortgagee, who conveys, the. te to a 


"truſtee for the mortgagor, ſuch conveyatice will — — as 2 
revocation of the will. Second point in Doe v. Patt, 2 Doug|. 
7 8. P. in 3 fil. 86 ũ6. 

13 'Devife of an eſtate to C. for liſe, and — in truſt. fo ſell, 


"tha divide the money arifing from the fale amongſt _—_ 
pe? ONS» 


$ 
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by deed_ or will appoint. . She made her will, whereby, after 


=_ 


Deviſer | 


| 0 ; The teltatrix afterwards ſold the eſtates / 
7 R wy 


ds fold t lee p 
t age of it, and Jaid out the r 


in NA of ſtock, . The Tegaters 0p 
had bnly done the aQ herſelf L Rich at 


ll ſhe intended her truſtee to do, and that they were entitled to 
e purchaſe money : but the ſale was held à revocation of the 
will; the court obſerving that there was an abſolute diſpoficion, 
the will, and, before that could take effect, another abſolute 


b 
Kr olition inconſiſtent with it was made by the teſtatrix herſelf. 


Arnald v. Arnald, 1 Bro. Ca, Ch. got. 


" 12. Lands were conveyed to ſuch uſes as a feme-covers ſhould 


reciting the power, ſhe diſpoſed of the lands conformably to it. 
Afterwards, becoming diſcovert, by a conveyance reciting the 


payers and made. conformably to it, ſhe directs the truſtees to 


onvey, and they conveyed the premiſes to her in fee. In ſupport 


of the deviſe was cited the rute, that if one having an equitable 
eſtate deviſe it, and afterwards take a conveyance of the legal 
eſtate, that will not evoke the will. But Lord Chancellor faid, 
the only queſtion was, Which of the two acts was an execution of 
the power? There was no doubt it was executed by the conveyance 


” 


"Wallis, 2 Bro. Ca. Ch. 319. 


reſpeCtively; and as to the ſame eſtates ſubject to ſuch dower, 


1 * 


to her own uſe. And an exception to the Maſter's report, that 
a good title could not be made, was over- ruled. Lawrence v. 


13. A. by articles, prior to his marriage with B., covenanted, 
within fix months aſter the marriage, to ſettle all his freehold and. 
copyhold eſtates in ſeveral counties, ſo as that he might be ſeiſed 
thereof for a legal eſtate in fee; to the intent that B., if ſhe ſur- 
vived him, might he entitled to dower and freebench' thereout 


and alſo certain other eſtates to A. for life; remainder to truſtees 
ſor 1000 years, for raiſing portions for younger children; remaitt- 
dex to the firſt and other ſons of A.; remainder to the right heirs 
of 4. And A. covenanted, in caſe the dower ſhould not amount 


to 2000 J. per annum, to make up the deficiency. A., by his 


will, confirmed the articles; and all his real eſtates ſettled or 
agreed to be ſettled before his marriage, he deviſed, on failure of 


iſſue male, as therein mentioned. By ſubſequent deeds, in con- 
fideration of the marriage and of B.'s. fortune, and for ſecuring 
to B. a rent-charge of 2000 /. for her jointure, in lieu of her 
dower and freebench under the articles, and for ſettling the eſtates 
hereinafter compriſed; A., in performance of thoſe covenants in 
"the articles which related to charging his eſtates with portions, 


{nd ſettling them on the iſſue male of the marriage, 1 all 


tended that the teſtatrix * 
he time of making the” 


% 


the eſtates compriſed in thoſe covenants to the ule of himlelf for 
life z remainder, as to the greater part thereof, to ſecure to B. 
during her life, if ſhe ſurvived A., a F of 2000 J. þ 


annum for her jointure, and in bar of all dower, 
the articles; remainder, as to all the eſtates, to the 0 


: 


* 


c. at law or by 


CL Se A a dart =>» 


fubſequent 


Debiſe. | 
\ibſequent fettlement was revoked by the will? Evidence was 
offered that dower was provided by the articles, inſtead of a 
l 8 + Jointure, on account of the ſtatute 11 & 12 V. 3. f. 4. 4. to 
3 prevent reputed papiſts from taking lands by purchaſe; and that 

= _. jointute was giyen by the ſettlement, becauſe the Teleration act 
18 G. 3. e. Gr. had taken place in the mean time; but the Lord 


cumſtance. For the deviſces it was ſaid, that the teſtator, having 

bound himſelf by the articles to convey his eſtate to particular 

purpoſes, the conveyance - after the will was no revocation 

equity, becauſe there che eſtate would be conſidered. as 

limited to the uſes to which it was bound. On the other fide 
was objected the variation from the articles in the ſettlement. 

Lord Ch. Loughborough premiſed his opinion with obſerving, that 

the rule that after purchaſed lands do not pafs by a deviſe, ariſes, 

not from the word © having” in the ſtatute of wills, but from 

3 the nature of a deviſe, which is not an indefinite diſpoſition 
WA” of what a man may be poſſeſſed of at his death, as is the caſe of 
perſonalty, but an appointment of the ſpecific eſtate in the nature 

of a conyeyance; and conſequently it is necelfary chat the deviſor 

muſt continue to have it at his death, when the deviſe is 2 

effeck. Any ſubſequent diſpoſition then will defeat the will; as 

it implies an alteration; and the rule, that the eſtate muſt paſs 
by the laſt conveyance, applies; but then it muſt be a conveyance 
of the whole eſtate; for if it be but of a part, it will affect the 
will no further than that part goes. His Lordſhip, after obſerving 
that equity, where the ſubject matter falls within its juriſdiction, 
follows the law in queſtions of revocation, proceeded to put the 
only inſtances of partial revocations which have hitherto occurred 
at law, viz. mortgages, conveyances for payment of debts, and 
1 but in the laſt inſtance, if the object of the deed went 
beyond a mere partition, even the merely conveying the eſtate to 
the party's appointment, as in Tickner v. Tickner, (pl. 6. ſup.) it 
would be an alteration of the whole eſtate. In all theſe inſtances 
the courts of equity conformed with the deciſions at law. There 
Was a ſingle inſtance which, at this time, could not come before 


afterwards the legal eſtate is taken in. Equity has ſaid, that does 
not revoke the will; and, in ſo determining, it has been charged 
with not attending to what the law would be: but his Lordſhip 
© obſerved that the very caſe had occurred at law in 1 Roll. Abr. 616. 
*. . Ceftui que uſe before the ſtatute having deyiſed, then the 
feoffees made a feoffment to the uſe of the deviſor, who died after 
the ſtatute; and held that the land paſſed by the deviſe, becauſe, 
after the feoffment, the deviſee had the ſame uſe as before. 
Again, recurring to queſtions of partial revocations he cher ved, 
that Lord Hardwicke (in a note which Lord Ch. read) did not 
reſt the point upon the conveyance being for a particular purpoſe 
only, if it were neceſſary to convey the fee to effectuate that 
_ purpoſez (as in arrow f. Hordeolle (U), nfs -p 5.) but upon 
22 "FE | N its 


Ch. teſected the evidence, ſaying he could not notice that cir- 


a court of law, viz. where an equitable eſtate is deviſed, and | 
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beende not. to; make any _ diſpoſal of the land, but 


merely to charge it, as in the caſe of a mortgage, which is a 
ſecurity for money only. In equity it had no further effect. 
Nothing real paſſed to the agee: no dower; no tenancy by 
the curteſy, Applying this to the caſe before him, Lord Lougb- 
borough obſerved, that the ſubſequent ſettlement. was faid to be 

r-a ſpecial purpoſe. To begin, it was a. conveyance of the 


. Whole fee: the object required it. But the particular purpoſe 

Was to execute the articles. The deed, however, could not ſtand 
with the articles; under the latter B. was to have dower, under 
the former a rent-charge. Without viewing the advantage, or 
diſadyantage of this variation, it was enough to ſay it was me 


the ſame. intereſt or eſtate. Ty it then as to the iſſue in tail, 
his Lordſhip pointed out ſeveral inſtances in which the deviation 
from the articles would. affect his intereſt. And he was of 


opinion that the will was revoked, Brydges v. Chandos, 2 Pef. » 
Jun. 417. Aﬀarmed in Dom. Proc. 20th Nov. 1795, 3 J, 


Jun. 685. 


14. By articles before marriage A. agreed to. convey his eſtates 
to the ole of himſelf. for life; e eee jointure 
- rent-charge to his intended wife) to truſtees for a term, to raiſe 
. portions; remainder to the iſſue ſucceſſively in tail. After the 
marriage A. deviſed his real eſtates, pan condition he ſhould have no 
| . e then, by deed, in purſuance of the articles, conveyed 


his eſtates to and upon certain uſes and truſts, being exactly the 
ſame as were expreſſed in the articles. A. died without iſſue. 
The Maſter of the Rolls premiſed his opinion, on a queſtion of 


_ revocation ariſing on this caſe, with obſerving, that in equity 
nothing paſſed by the will, but the reverſion in fee upon the 
eſtates created by the articles; and that the ſubſequent ſettlement, - 
which was an execution of them, did nothing more than give the 
legal in lieu of the equitable eſtate, of which A. was ſeiſed at the 


time of the will: Was that a revocation ? Lord a e his 


Honor remarked, in Brydges v. Chandos, expreſsly founded him- 
| >felf upon the difference between the ſettlement and the articles, 
which would have been unneceffary, if every act done and eſtate 
taken, though in conformity to the articles, were a revocation. 
His Honor noticed a diſtinction which had been made in the 
principal caſe, that, after the articles, the deviſor remained 
owner of the fee, which paſſed at law by the will. But the 
: queſtion, he ſaid, was, What paſſed in equity? The legal eſtate | 
was indeed deviſed, but only under a truſt for the purpoſes of the 
articles ; and though the deviſee would take the whole legal fee, 
yet, as to all the diſpoſitions, except the remainder in fee, he 
would be a truſtee; of that remainder in fee the deviſor was the 
owner in equity; he deviſed nothing elſe by the will; nor did his 


acquiring the legal intereſt make any difference. And he held the 


— 


ſettlement no revocation, Williams v. Owen, 2 Vef. jun. 595. - 


27th Func, 1795. 
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Tb ate . 15. In a ſubſequent caſe, however, A., by marriage #rticles, 

nts 14 agreed to ſettle his eſtates at Sw. and S. X. 2 as to ſecure to B., 

r of his intended wife, a jointyre rent of 14007. thereout, and to ſe- 
Cave v. Hel- cure: to her, out of is eſtate at It., an additional joĩnture rent of 

| 8 500 /, after his mother's death; alſo to ſecure certain portions out 
20s whence of the ſame eſtate for the younger children, and to ſettle it, ſub- 
the parties, ject thereto, upon his eldeſt ſon in tail male. A. then deviſed 
el theſe eſtates, in caſe he ſhould die without Teaving iſſue living 
r at his deceaſe, and ſubject to any jointure he might make upon 
O. B. which- the woman he might happen to marry, Afterwards, but before 
court gav* the marriage, by leaſe and-releaſe, reciting, that upon the mar- 
ſtated judg- Triage treaty A. agreed to charge certain eſtates in Sw. and S. X. 
judg Y A. ag 8882 
ment dan with an annuity of 1400 ,. to B. for life, after A. 's death, and 
ſpecial ver- certain parts of hits eſtates at Sr. with Goo]. to her for life, after 
after the the death of the ſurvivor of A. and his mother; and to ſettle the 
ſame had &. eſtate to the uſes thereinaſter expreſſed, he conveyed the St. 
| beenaffirm- eſtates to truſtces and their heirs, ſubje& to certain mortgage 
the cauſe . debts and his mother's jointure, to the uſe of himſelf and his heirs 
came on in till the marriage, and after, to the uſe of truſtees for 99 years 
ua eral for keeping down the intereſt of the mortgages, and ſubject 
equity re- thereto to A. for life; remainder to truſtees to preſerve, &c.; re- 
22 mainder, as to part, to the intent that B., if ſhe, ſurvived A. and 
for the will his mother, might receive thereout 600/. per annum for life; and 
contended, © As to the fame part to truſtees for 500 We for ſecuring the an- - 

Fee of nuity; and as to the reſidue to truſtees for 1000 years for railing 
let „, the ſtipulated portions; remainder, as to all, to the ſons of the 
Omen, that, marriage ſucceſſirely in tail male; remainder to A. in fee: with a 
as co the power to A. of jointuring any after-taken wife, By other inden- 
Sas. and & K. tures of leaſe and releaſe of equal date, with fimilar recitals as to 

(sich reſpect the eſtates of Sw. and &. K., A. conveyed theſe eſtates to the uſe 

| een, of himſelf and his heirs till: the marriage, and afterwards that B., 
did not vary if ſhe furvived, might have 1400/. per annum: then to the uſe of 
| fromthe r. truſtees for 500 years, for better ſecuring the ſame, and ſubject 
CN yew * thereto to A. and his heirs. The marriage took effect, and 4. 
tevoked in died without ifſue. Adjudged in C. B., on a ſpecial verdict, that 
equity, the the ſettlement operated 2s a revocation of the will as to all the 
| —_— eſtates; (diſſentiente Eyre, Ch, J., as to the Sw, and S. K. eſtates, 
the teftator the legal eflate of which, he thaught, was not altered or affected 
acquired un- by the ſettlement beyond the purpoſes of that inſtrument ; but 
Aae an that the teſtator died ſeiſed of the ſame uſe in them as he had 
= diſpoſed of when he made his will) (a). And the court of K. B., in error, 

, by whe vill, affirmed the judgment of C. B. Lord Ch. J. Kenyon, after a re- 
the zu view of all the caſes, ſtating it to be the clear and fixed Jaw, that, 
after the with the exceptions eſtabliſhed, alteration of the eſtate or 
ſettlement. conveyance to.uſes, after making the will, though the old uſe re- 


— main, is, in law, a revocation of the will. And his Lordſhip 


deed, (con- ſtated ſuch to have been the general 22 expreſſed by Lord 


tinued the Tardaulcte in deciding Sparrow v. Hardeaftle, (U) infra, Pl. 3. 
AE | (0) Seo dloiclabornte mrgument In 3 ef Jun, bd fic. 1 
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ſuppoſed, in the courſe of the argument, — the Nee 05 


t  Brydees v. Chandos, (pl. 13. fp.) don uitabl cs 
nbiphes, bi his Lordi added, that he k 9 


| "he prefer” Loh P as the ſertle= 
Chancellor meant by that decifion to confirm the dotft N meme was 
- Biitied, by Lord' Hardwick. Gratis, bet T Rep 27 _—_ 
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—— rſuance of that agreement, then the three ought to be conſidered as one inftrument. 
But Lord lor Lougbboraugb, without coofidering che authority of Milliam v. Own, which was 
decided on the ſole ground egy We lab yent marriage turned all the eſtates agreed upon by the articles 
_ uitable ears, 5 to which the legal efts were ſuperadded by the ſettlemept, ſaw no ground in 

cipsl caſe for not holding it © revocation in equity, for they did not marryon the articles. , The 
— 2 the ſettlement. There was no change in the eſtate, the marriage not baving 
taken. plact till when the articles could have no operation. Before the marrriage a ſettlement was made, 


which was un alteration of (ate from that Which ths ſtor” had 42 the Uine ti david. Decreed * 
PR - et b | 


15 
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b | See further (U) ab. 
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- 8480. 2. Where the Deviſe is of leaſehold Lands. 


{fla One entitled to aleaſchold eſtate deviſcd it, and ts 
purchaſed the reverſion in fee, Held a revocation of the . 
Galton v. Hancoct, 2 Att. 425. EZ 
2. Teſtator deviſed al} bir college leaſes ubich be then 1 | 
FN. College to E. He afterwards ſurrendered the college leaſes, ver, Sand. 
and accepted two new leaſes, and paid the fine for them; but the 8 
laſt leaſe was not ſealed with the college ſeal till after his death. 3 where it is 
Lord Hardwicke held, that the deviſe of the leaſe actually renewed fd, that 


circume 


was revoked by the renewal z obſerving that, where a teſtator eee HA 


_ expreſſes himſelf in the preſent tenſe, it muſt, relate to what is in want of the 


being at the time of making the will; but he was of a different <*"lege ſeal 


opinion as to the other leaſe. Abney v. Miller, 2 Ath. 59 3. NS: 
-pear by Reg- Lib. It is there added, that the defendants {who claimed under the will) alleged, they 


could find only one renewed leaſe. 
3. Teſtatrix deviſes © all my lands, tenements, and hereto 


4 *. at V. in Tortſbire, and all my tithes and eecleſiaſtical 
_ « ques payable out of V. aforeſaid, or any other town or places 


“ near the ſame.” After making her will, ſhe ſurrendered the 
leaſe of her tithes (which ſhe held under the ſee of 7 ork) and ac- 


eepted a new leaſe. Held, on the authority of Abney v. Miller, 


(/apra,) that the tithes did not paſs by the will. . v. 1200 

on, 2 Ve. 418. Second point in Attorney G | 
2 Zed 573. 1769. Howe v. Mederaft, 1 . 82. ; - 

1. S. P. ; 

4. Teſtator being feifed of à freehold farm called A., and po- 


ſelled of the manor of B. held by a prebendal leaſe for 21 Jeaſs, 


renewable every ſeven years, by bis will gave to his daughter an 


\ annuity charged upon A., and alſo upon all his {eaſ2hal4 g fie inB., < 


and * the ſame — to fath an annuity, to the ſame * by 


nn WOW in a certain prior ſettlement. He afterwards re- 
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need the leaſe. This was conſidered a revocation of the deviſe. 
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+.» the will, And in this caſe his lordſhip obſerved, that all the cafes 


* - ſeparate therefrom. 


» Ye Ye. Fernyhough, 2 Bro. Ca. Ch. 292. But a ſubſequent co- 
Jell was held te amount to a republication of the will, See, C. 


| (2), inks Þh 11. 1. ' Mt F1 l + | 
8 But, where a teſtator was entitled to the truſt only of a 

term, there it was held by Lord Hardwicke that a renewal of the 
. + leaſe in the name of his truſtee did not amount to a*revocation of 


of revocation. of deviſes of terms for years depended on the ſhort 


_ peruſing of the will, and that the teſtator certainly might, if he 
© choſe, ule words to paſs his future intereſt. Carte v. Carte, 


3 Ath, 174. Amb.28. 2 Veſ. 419. S. C. Stated alſo (Z) inf. pl. 3. 
6. “ As to all ond fingular my leaſehold eftate,” goods, chattels, 


* tc and perſonal eſtate whatſoever, I give to my daughter F., and if 
_  ©« ſhe dies without iſſue living, then over.” Teſtator, after making 


his will, renewed a leaſe with the dean and chapter of Vindſor. 
The daughter died without iffue;” Bill by her huſband, inſiſting 
that the repewal amounted to a revocation. Lord Hardwicke— 


There is no doubt but the leaſehold eſtate paſſed by the will. 


« The plaintiff goes on a miſtake, that there is a ſpecific legacy. 
4 It is nothing like it; for it is only an enumeration of the ſeveral 
4 particulars of his perſonal eſtate, but yet is a general deviſe of 


- « the whole. Suppoſe the teſtator had purchaſed a new Itaſe, 
«© would not that have paſſed? Why then ſhould not a new term 


«in a leaſe equally paſs?” Bill diſmiſſed. Sterling v. Lidyard, 


3 3 4th. 199. 


7. Tenant for life of a freehold eſtate, remainder to uſes which 


never took effect, remainder to himſelf in fee, deviſed theſe lands 


to certain uſes ; and the truſtees were directed to aſſign a leaſe- 
hold meſſuage, of which he was poſſeſſed, ſo that the ſame might 
go unto, and always during the remainder of the term be enjoyed 


dy, the owner and . of the freehold for the time being, and not be 
Te 


ſtator afterwards ſuffered a recovery of the 
free hold eſtate, to the uſe of himſelf in fee, and was held to have 


thereby revoked the deviſe of it. Lord Chancellor Camden was of 


opinion that the bequeſt of the leaſehold was alfo revoked ; and 
that the ſame fell into the reſidue of the perſonalty. But this 
. decree was reverſed on an appeal to the Houſe of Lords, and the 

leaſehold was adjudged to the deviſees. Darley v. Darley, Amb. 
653. 3 Will. 6. Darley v. Lang wort hy, 7 Bro. Ar. Ca. 177.8. C. 


1 


b. (T) What AQ fall be a Revocation, 
| - [Inconfiſtency in the Will, or deviſing the ſame Thing twice. 


1. T ESTATRIX gave her real and perſonal eſtate to two, with 


a few pecuniary legacies, which the charged her real eſtate 


Vith if ber perfonal fhould not be ſufficient, and by her mY 5 


* 
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three others, and particularly, ſhe gave 10 S. and made her 
erecutrix. Lord Hardwicke ſtated it as a general rule, that, if the 
ſame thing be given to two perſons, they ſhall take as joint-tenants, 
unleſs there be ſomething to indicate, and prove the intention of 

the teſtator to revake, and vary the deviſe. . Applying then this 
rule, he obſerved, that the teſtatrix, by giving legacies after the 
deviſe of. all the perſonal eſtate, had varied the will pro tanto. It 
had indeed been truly ſaid, that a man might give the whole in a 


former part, and revoke it afterwards; and ſtill the firſt legatee ö 


be entitled in part. But, in the pending caſe, if the whole per · 
ſonalty ſhould not be ſufficient to pay the legacies, they were 
charged upon the real, «upon a ſuppoſition: that the ather might not be 
Juſferent and thus a clear intention, in one euent, totally to revoke 

e gift of the perſonalty. Then comes the bequeſt of the reſidue. 
What then, added his lordſhip, is the conſtruction? Why, that 
the teſtatrix has altered her intention throughout. Decree for 


the three reſiduary legatees. Ulrich v. Litchfield; 2 Ath. 372+ 


2. Mr. Hargrave, in Co. Litt. 112.6. n. 1. after ſtatin; the old 


| opinions on the effect of two inconſiſtent deviſes ĩn the ſame will, 


proceeds to abſerve, that, in ſome of the old books, where it is 


admitted that both deviſes ſhall operate, it is faid generally that 


there ſhall be a joint-tenancy. But, according to the modern 
opinion, and (he adds) aas it ſeems the beſt, there will be a joint- 


. -tenancy ot a tenancy in common, according to the words uſed in 


limiting the two eſtates; by which, he preſumes, is meant, that 
if the two eſtates given by the will have the unity, or ſameneſs of 
antereſt, in point of quantity, eſſential to a joint-tenancy, the de- 


viſees ſhall be joint-tenants; but otherwiſe, ſhall be tenants in 
common. See 2 Ath. 374. 3 ib. 493- to 


bh 


, 


ſhall be revoked, and where but 4 Part. 


„ TSTATon deviſed to one in fee, and afterwards granted 


a leaſe for years to the deviſee, commencing in the teſta- 
.tor's lifetime. It was contended that this was a revocation of 
the fee; but Lord Hardwicke was of opinion. that the leaſe was 


merged in the inheritance, and not like the caſe of a term to com- 


- mence till after the-teſtator's death, which would be a joining to- 
ether of two inconſiſtent eſtates. Villiers v. Villiers, 2 Atk, 72. 


* 8 Vin. 153. pl. To x l 
2. Teſtator deviſed to A. all his income or dividend on his 


Saut b- Sea annuities, then ſtanding in his name in the books of that 


office. By a ſubſequent codicil he (gave to B. 20/. a- year, to be 


paid out of his South-Sea annuities then ſtanding in his name on 


the S. S. books, during her life, and after her deceaſe he gave the 
_ " ſai 200. a- year to C.'s children, Held, that the annuity given 
dy the codicil was not a total revocation of the bequeſt m_— | 
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n what Caſes the TE Eftate before deviied 8Viner 152. 
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| Lord Hardwickt obſerving, that it . 
c.uaſe of real eſtate, for there a term for years given to the ſame 
* perſon, to commence at the teſtatot 's death, was not conſiſtent 
with a ſee deviſed to him before; but, in the principàbeaſt, ſuch 
„ er | 


% 


4 
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due e. Evans, 2 Ath: 66. 

3. Deviſe of all teſtator's manors, meduages, eee 
- in truſt for his nephew, and his iſſue in ſtrict ſettlement. 'Teſta- 
tor 1 conveyed an adyowſon unto and to the uſe of two 


perſonb and their heirs, which conveyance,” by a deed of the day 


following, was declared to be in truſt to preſent to the advowſon, 
when vacant, ſome one ſon of 4. the then ineumbent; and if 
there ſheuld not be any ſon of A. capable of taking, then to pre- 


ſent ſuch clerk as the teſtator or hit beirs fhould nominate, and in 


default, c. ſuch clerk as the truſtees ſhould think meet, and then 
in truſt for the teſtator and his heirs, and on requeſt to convey 
the ſame to his or their uſe. After teſtator's death a vacancy 
happened, and one of A. s ſons was preſented. Bill by teſtator s 
heirs/atJaw-ſor'a conveyance. ' The queſtipn was, Whether the 
t was a revocation of the whole advowſon, or of the next 


preſentation only ? It was contended, in favour of the deviſe, that 
the teſtator having diſpoſed of partof the truſt only, the remainder | 


was a reſulting truſt, and ſo paſſed by the deviſe as part of the 
old eſtate. Again, it was ſaid, that this was a conveyance for a 
particular purpoſe, which was ended 3 and the oaſe was compared 
to that of mortgages, which are only partial revocations. But 
Lord Hardwicke obſerved, that mortgages and ſecurities were the 


only exceptions, and thar on the ground of their being pledges _ 


For money only, the thing conveyed being conſidered merely as 2 
perſonal intereſt, But, in the caſe — him, the legal eſtate 
Vas actually conveyed by the grant; and even the whole — was 
real in one eyent, for the heirs of the teſta 7 were to pr ſent, 
which made a total alteration, and in default of their 55 
- the truſtees; ſo that they too had the beneficial intereſt: not that 
the caſe, he added, wanted this circumſtance; it was a clear and 
legal revocation 3 and his lord cited Lord Lincels's- cafe, 


| n. 146. pl. 17.) as much ſtronger than the principal one. 


for the heir. Sparrow v. nn" "hes 3 At. 798. Amb. 
224. 1 Term Rep. B. R. 416, Cc. n. 8. 


4. One, entitled to the equity of redemption of an eſtate, Cub-, 
| je& to a mortgage in fee, deviſed it by his will. Afterwards the | 


mortgage debt was aſſigned, and the premiſes were conveyed by 
deed, in which the teſtator joined, and had a further ſum ad- 
2 him on the ſecurity. Held a revocation * Tito only. 
- Jackſon v. Parker, Ambl. 68 7. 
5. Teſtator after his will conveyed to.a.creditar, in truſt to 
rn, and all other creditors ſuch ſums as ſhould be 
due; and after payment, in truſt for the teſtator, his heirs and 


This Was contended to be different from a mortgage, be- 


a a mortgagee e a chattel intereſt; but Lord 5 0 
yy 


„dpx 


| . TA caſe of H. i b v. Wiilams, ſtated in 8 Vin. Abr. 158. 
, g. and fide note, is no more fully ſet forth in Cox's 


S S 88 S KLS ARA S& KSS RAS SN 


- 
- 
, 9 
f * , 
: Deviſe, - 


held olarly, that; being for the mere purpoſe of paying debts, it 


vas no more a teyocation than a mortgage in fee, and was ther. 
fore only a rerocation prob tanto. Dixon vs Giftorne; 1780, cited 
4 Vf: jun. Co. See too the ſecond point in Brydges v. mo 
ib. 417 afterwards: Temple v. Chandos, 3 ib. 685; where the bi 
of the heir at law was diſmiſſed as to fo much of certain eſtates 
conveyed after the will to truſtees in fee, to ſel} for; payment of 
debts, as remained unſold; when the truſts 'were complete. 
Lyle Yeuly M! A Nes if £3 EW N Une 
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. a) Revocation, by Satisfaction, Gift, &, 3Viner 18. 
A. +. Is; 16 frat . $44 . N ' — — 


1 L 


Nite, 1. + P. Nn. 681. 305 can. and 1 Bro. Ca, Ch 405: m. 
2. A. betjtteathed 300 J. to his daughter, provided ſhe married 


with the Cbnſent of her mother, otherwiſe only 200 J. He after: = | 


wards gabe 200 . in marriage with her. This was held a revo- 
Stion of the bequeſtg fo as to deprive her of the other 100. 


non in Colic, 1 Stra. 40% Scotton v. Scorton, ib. 235. 
IRS Can toner" cn 5rd ons ox ee 


J. A freeman of London, having a wife and fix children, by 
His will gave his wife her widow's chamber and the third of his 
eſtate; Which ſhe was entitled to by the euſtom of London; and to 
his x children one third, which they were entitled to by the euſtomʒ 
und as te the thitd he had a power to diſpoſe of, he directed a debt 
of 100 J. to be paid out of it, and the reſidue to be equally divided 
amongſt his wife and children. Afterwards he married A4, one 
of his daughters, and gave her 1000 /. Which, in the marriage 
articles; was called * her portion or fortune.” Lord Hardwicke 


adjudged that the 1000 J. portion was in ſatisfaction of A. - 


otphanage part; but there was no caſe, he ſaid, where the be- 
eſt 48 in the caſe before him, had been of a reſidue; (which 
was uncertain, and, at the time of the teſtator's death, might be 
more or leſs,) that a ſubſequent portion given had been held an 


ademption's and in that principal caſe there was ſomething to 


which the portion might be properly applied, as a ſatisfaQtion, 


»- 


viz. the r avs, part. And on this point he decreed forthe 
daughter. Farn ; 6440 

4.80, in'Warſen v. Lord Lincoln, Amb. 35. Lord Hardticle 
» was extremely doubtful whether a gift of the teſtator's perſonal 


m v. Phillips, 2 All. 215. 


eſtate amongſt his daughters was adeemed as to the ſhare of one 
of them with whom he afterwards gave a portion on her marriage; 
the daughter having, in this cafe, various other claims, which 
were held to be ſatisfied by the marriage portion. The teſtator, 
he obſerved, could ſcarcely mean this refidue as a portion;- it was 
always changing; might be ſomething, might be. nothing. See 
alſo 8. P. in Smith v. Strong, 4 Bro. Ca. Ch. 493., where Lord 
Loughborough repeated Lord Hardwicke's obſervation, that the un- 
bertainty of the relidue made the difference. ' Rf 


- 
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| Devile. 5 
5. S., by a codicil without any date, gave 1000 /. 4. piece to 


M. and R., (who were not related to him,) and if either died 
before their legacies were paid, the whole to the ſurvivor; and 


the legacies were directed to remain in the executor's hands till 
the legatees ſhould attain | twenty-one. S. afterwards entered 
into two bonds, one to M. and one to R., reciting that he was 
deſirous to provide for their maintenance. Each of the bonds 
were in the penalty of 4000 {., for ſecuring 2000 0., provided they 
married in his lifetime with his conſent, or in caſe they ſurvived 
him. As the ſums ſecured by the bonds were upon two con- 


tingeucies, neither of which might ever have ha d, the 


court would not conſider them as an ademption of 


| e legacies 
under the codicil. Spinks'v.i Robins, 2-Atk. 4915 4 1 .; 
6. Sir J. J., by his will, dated in 2738, bequeathed to E. P., 
bis grand- niece, whoſe father was then living, 1000 J. A gen- 
tleman ſoon after paid. his addreſſes to her, and applied to the 


teſtator for his approbation, who being ſatisfied with the match, 


ſaid he would give him 500%, which he drew a note for, payable 
at u future day; and alſo ſaid he would · leave his niece ſomething 


| by will, but he would not be put under any obligation of doing it. 
: _ J. died on the day the marriage took place. Lord Hard 
wie 


wicke decreed, that the legacy of 1000 /. was not adeemed by tha 
teſtator's gift of o. And his lordſhip obſerved, that he did not 
know any caſe where a collateral relation, (not putting himſelf in 
laco parentis,).it giving a general legacy, and afterwards advancing 


the ſame perſon in his life, it had been held to be an ademption. 


Shudah v. Fekyll, 2 Atk; 516. 


J. Teſtator directed his executors to place out at intereſt or 


government ſecurities, 1000 /, and the intereſt or dividends ta 
be applied for the maintenance, He. of S. his grandſon 3 and that 


they might apply all or any part of the 1000 J., and intereſt, in 


binding him apprentice; and ſo much thereof as ſhould not be ſo 


applied to be transferred to S. at twenty one. e teſtatot him · 


ſelf-afterwards put S. apprentice to an haberdaſher, and paid 


with him 126 /., and a year after made a codicil, by which he gave 


ſome legacies. It was held, that the gift of 1 26 J. for apprenticing 
S. was not a revocation; pro tanto of the 1000 {., ſince the latter 


ſum was given, not for that purpoſe only, but for other purpoſcs 


alſo; neither need it have been done out of the to J. but out 
of the intereſt. And caſes of ademption, it was ſaid, were con- 


fhed to thoſe inſtances where a teſtator gives a legacy for one 
particular purpoſe only, and after that applies a ſum of money to 


the ſame purpoſe, In the principal caſe too, the ſubſequent 
1 was a- confirmation of the legacy. Roome v. Roome, 
3 Atk. 181, 3 . | 

8. A father, by his will, gave his ſon 500 J., and afterwards 


took him into partnerſhip with him, when it was agreed that the 
| Rock ſhould be 3000/7., to be brought im equally, and they to be 
_ equally entitled to the profits. The father brought in the whole 
capital; and there was parol evidence of his having declared he 


meant 
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| Devile, 
meant to give his ſon half the ſtock. This advancement was held 
not to be a ſatisfaction of the 500 J. legacy, it not being dem 
r. Holmes v. Holmes, 1 Bro. Ca. Ch. 5 . pho 
9. Teſtator bequeathed 10, ooo J. to his ſuppoſed natural ſon 
he afterwards granted him a very beneficial leaſe of a farm, a 
purchaſed the crops, ſtock, c. for him, all of which together 
were valued at 4400 l. This, it was contended, was intended 
as 2 ſatisfaction for the legacy, being a proviſion by a parent for 


a child; but Lord Thurlow, after expreſſing his difapprobation 


of the extent to which the doctrine of ſatisfaction had been car- 
ried, would not admit the application of it in the caſe before 
him; eee that it would be preſuming that the teſtator 
had the idea of a portion in his mind, when he was giving a thing 
not ejuſdem generis, Grave v. Saliſbury, 1 Bro. Ca. Ch. 423. 

10. I bequeath the mort bond, 1365 J., now due to me 
« from A. B., to Miſs K. M. (his putative daughter) in order to 
« fit her out for India, or to diſpoſe of her in marriage.” X. M. 


married during the teſtator's life, and he gave her huſband a bond 


for 1000 /.,;as a —_— portion. He alſo gave them, after mar- 
riage, 6007. to buy furniture, Sc. and afterwards died. The 
huſband*s father, being admitted and examined as as witneſs ſaid, 


that the teſtator before the marriage told him, in a converſation 


on the ſubject, that he could give her only 10007. on her 


marriage, but there would be more hereafter, as his life was 


«2 bad one.” The queſtion was, Whether the money ad- 
vanced was an ademption of the legacy? Lord Mur obſerved, 
firſt, with reſpect to the 10004, that it was determined, that 


- where a legacy appears to be given for a particular purpoſe, ant 


another bounty has been afterwards given for the ſame purpoſe, it 


' implies an intention of the teſtator to ſatisfy the former bounty; but 
| the evidence in this caſe repelled that preſumption ; that the nd 


the 600/. was not made as an advancement, nor with any ex 


f 
| Gan of intention of performing the bounty, and could not be fo 


applied 3 he therefore held the legacy was not adeemed. Debere 

v. Man, 2 Bro. Ca. Ch. 165. 1 9. nn 
11. Teſtator by will gave the reſidue of his real and perſonal 

eſtate to his wife, with the tuition of his younger children, and 


to provide for them as they might merit. To the will he added a 


paper of the ſame date, intitled, © InftruQtions to my wife, with 
regard to my younger children ;'* wherein he ſays, „ my 
% daughters H. and S. to have 5000/7. a-picce,” By an additional 
codicil on the ſame paper, and of the ſame date, fas ſays, 1 do 


e further add, that what" ſavings or increaſe I may make, or 
« wife may make, of my effects, ſhe may give and diſpoſe of 


« the ſame, either in her lifetime or by will, to ſach of her chil- 


1 


« dren as ſhe ſees 3 Afterwards, on a treaty of 7 2 * 


between H., one o aughters, and E., teſtator ſaid, that 
meant to give H. 5000 l. on marriage, and a furiber ſum, equal 


er nearly ſo, at his death. In the courſe of a correſpondence on 


the ſubject, between B., a friend of £.'s, and teſtator, B. ad. 


verted 


1 8989 


1 of the di 


ler pare of teftator's pronadſe, and ſaid, that Z's 
£3" e with his word for fulfilling it. But, in 
2 8 18, teſtator wrote to B. in theſe tems: Tou muſt 
« miſtake 2 5 father, in 5 5 to any ſuch declaration as you 


mention; the miſtake muſt, ariſe between what may be poſſible, 
and probable; I told him my. preſent plan, which would be 


1 5 by my, wite, if * longer liver.“ Afterwards the 


criage took; e recen ed from teſtator 5000/7. for 
aye 2 receipt, as for bis wife;sportion, This portion, by 
crethnary power given the wife by the lait-codicil, 
d the correipon 2 of the teſtatox's letter, was 49 9% 
1 5, to 2 of Hs legacy. Elin v. Cook 
un, lo. 8. C. And this decree 

and, ar Cer l 
e 1 17 5 to H. Ger {a ſtranger) 6000 . 2 5 
vis months. ter. his deceaſe. H. G. aſterwards marti ied 
2 0 lergymay, F litstimp, and, with the approbation of 
RAT 1 reed.ta, give. $2. 504. as metzisge-hortion with 
Her, amd ec paid - 8 386. md made an entry in his 
4 er of having, paid to C. ig part, af portion 2504. And 
tor b e declared he 2 N b of an 
uni .of 100 * n annuity of; 200 J. to which) he WZs 
ok 11 85 FT C. and another perſon,] for the 
1 228 during e marriage and aſtetwards during 
. 1 transferred into the, names of truſtees ooo). 
22 dnnmtigs, npog cgrtain truſts ſox the benefit of H. (. 
an; apd their ifſue, and in defgult of iſſue for H. C. 


ring. if: Ig H. in part of fortune; zan an- 
2 per Bunny L Tg: ditto in full of 


1 94 5 eltatox made entries af abe 2 tranſaQions in bis ledger, in 
50 


| 4 5 15 0 ao L annuities, 33 be kant., valaed to her at £0 J. 


. 15 b he Rid gut 800 l, in 2 chaplainſhip for 
entries thereof, in his caſh-boo and ledger. 
214 Kr P, ſer chaplainſhip 800. Ia 1783 
4. a F tell to his will, and thereby gave a Feen to 


. 2% Qrry niece. One i gf tg; queſtions was, Whether the 
veral 


ums of $350 Go! oo, value) goo0k, and 800 /, 
* er to . advanced by the teſtator on ac- 

nt of and her huſband; were the | whole provißon hc 
— to.make ſot her, and 8 an ademption of the 6000 J. le 


ated to be a portion; that the cafes. of advancement by parents 
* 2 their own ground, though it was obvious the intent of 

tor was as often defeated as ſerved: by them: that this 

5 an attempt to make a friends legacy adeemed by ſubſequent 


advaucement. His, Lordſhip had gone through all the caſes, and 


9 appeared the reſult, of them, that where 4 ſtranger gives a 
lag: and afterwards gives a ſafn,, without evidence that it is 
411 en, purpoſe, it is not when as. 8 ſatialaction: 


to 


— 


gaey. Lord Thurine obſerved, that the legacy of G , was given 
| Ei but that the 3000 J. atlyanced; on the mprriage was 


rns recess green ww. 


* 


\. 


to m abe it ſo, it muſt appear at the time of the gift to be meant as 
an ademption of the legacy; and he therefore held the legacy not 
adeemed.... Pazwell v. Cleaver, 2 Bro. Ca. Ch. goo. - 
13. Teſtator, having fix children, by will gave M., one of 
them, with whom he had before given 4000 J. on marriage, 
3100 /; and a fraction, part of his 3 per cent. conſols. To each 
of his other children, except J., he gave 8114, part of the 
ſame ſtock, for life: remainder to their reſpeQiye children; and 
for default of children, and grand-children fin „Cc. remainder © 
to his other children equally. The will recited teſtator's ſettle- 
met, and declared Fa Brag to the children to be in ſatisfaction 
of his obligation to them under the ſettlement. Afterwards, ou 
the marriage of C., one of the children, then an infant, with B., 
he transferred 3000 l., part of the ſame ſtock, to. B. abſolutely; 
and in the ſettlement was a clauſe, that C. and B. ſhould transfer 


to C. s father, when C. became entitled to it, her ſhare, (amount- 


ing to 1800 /. ſtock,) of a legacy left by her grandfathet ; but if 
_. - C:ſhould: die firſt, B. not to refund any part of the portion. 
C.s ſhare was afterwards transferred accordingly. 'Teſtator's 
. Rock, on his death, fell conſiderably. ſhort of what he had 
| bequeathed, Held, that C's legacy was not reyoked by the 
| portion advanced in marriage. There was no plain intent; a 
 fatisfaQtion it could not be, the portion being in expreſs ſatisfac- 
tion of another diſtinct intereſt of the wife; taking it as an 
ademption, it muſt alſo have that effect as to the ſegatees in 
remainder, which there was no ground for contending. Baugh 


vu 1 Vee jun, 257 


. 5) Will, Revocation, By Preſumption; |” e: 


I. of N. by will, dated — jo the mortmain act, gave particular 
: F. * lands, and his perfonal eſtate to be laid out in lands, to 
charitable uſes. By a codicil, dated after that act, * if by the 

& mortmain act, the eſtates could not paſs to thoſe uſes,” hs gave 

hem to M. B. in fee. By a ſecond codicil, reciting that he had 
been adviſed, that the deviſe of his landt was void, he gave his per- 

ſonal eſtate to the fame charitable uſes, and his real efate to M. B. 

For the charity it was contended, that fince it had been deter- 

mined, (as in A/bburnham v. Kirkhall, 2 Ath. 36: and Willet v. 

Sandford, 1 Ve. 178. 188.) that a deviſe of lands to charitable 

uſes, before the ſtatute of mortmain, was valid, notwithſtanding 
| the teſfator ſurvived that ſtatute, the teſtator therefore in the 

5 caſe, proceeded on a miſconception; and the deviſe to 

AH. B. by the ſecond codicil was void. But, on a caſe ſtated for 

the opinion of B. R. the judges certified, that it was their opi- 

nion, that the eſtates were well devifed to M. B. Attorney» 

General v. Lloyd, 3 Ath. $51. 1 VJ 32. 8. C. 

2. “% Toprimir. In cafe I ſhould die before I return from the 

* journey I intend, God willing, ſhortly to pndertake for Tre- 

11 Vol. III. Win | * | nd, 


N 


\ # 


and figned and fealed it. They appea 


_ contingent, and avoided by the teſtator's return. 
tion had been made, Whether the alteration of circumſtanees as 
_ to the teſtator's children, would amount to a revocation ? This 


— 


Dewite 


« land, my will is,” ker. The teſtator was then married, but 
had no children. He afterwards returned from Irland, and had 
ſeveral children. Lord Herd wicke held, that the whole will was 


A ſecond queſ- 


t his Lordſhip alſo adverted to, but without delivering a 


in 
| decided opinion; and he concluded with faying, that, in caſes of 


afterborn children, however the law might be, no court of equity 
would give any latitude to ſupport ſuch a will, but would take 
hold of any words they could to make it conditional, as he had 
done, Parſons v. Lande, Ambl. 557. See Wellington v. Neiling- 
tony 4 Burr. 2168. | ITE 
3. Teſtator had made a will in the time of a former wife, who 
died without iſſue; and he married a ſecond wife, by whom he 
kad iflue the plaintiff. The court of Exchequer were of opinion, 
« that the teſtator's ſecond marriage, and the having iſſue by 
that marriage, was a total revocation of the 
v. Chriſtopher, 4 Burr. 2182. nn. | 
4. A. wrote his will on one fide of a ſheet of paper, but neither 
ſigned nor ſealed it. On the other ſide he wrote another will, 
red to be both written at 
the ſame time, though it ſeemed impoſſible to determine which 
had been written firſt. There was a trifling difference. In both 


be diſpoſed of all his property. He had provided for an infant 


chen in ventre ſa mere, and afterwards born in his lifetime. 


Some time after 4. died, leaving his wife enfent. with a child, 


which was afterwards born. The queſtion was, Whether the 


will was revoked by ther ſubſequent birth? as the poſthumous 


child was entirely unprovided for. - Evidence was produced of 
the teſtator's declarations that he had made no will, but on account 
of the ſtate of his family was reſolved to make one. Teſtator 


died rather ſuddenly, in conſequence of an accident. It was 


determined at the Cockpit, on an appeal from the Weft Indies, on 


the whole of the circumſtances, that the will was revoked. Welk 


v. Willon, 1756, 5 Term Rep. B. R. 52. note. 


ow. A poſthumous child being born, a ſuit was inſtituted 


in the prerogative court, to ſet aſide the will; and the court 


decreed that the will ſhould, not ſtand; on the 3 that the 
teſtator muſt have intended to provide for his child. But, on an 
appeal to the delegates, this decree was reverſed. , Ward v. 

*hilips, 5 Term Rep. B. R. 53. note. r ee 
6. One deviſed real eſtates to certain uſes. Afterwards, in 
contemplation of marriage, he conveyed theſe eſtates, until the 


2 marriage, to ſuch uſes as they were before ſettled; and then, to 
_ - the uſe of himſelf and wife, and the iſſue of the marriage, re- 


mainder to himſelf in fee. After the ſettlement, but before mar- 


Triage, he by a codicil, atteſted by chrer · W itneſſes, and directed by 
him to be annexed to and taken as part of his will, impoſed a ſor- 
. "wth ** | 14 | 6 | ; | | P 
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# * 


will.” Chriflopher 


af: A will was found, whereby every thing was given to the 
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feiture of all benefit under his will on any of his deviſeęs, &#c,-who 
ſhould diſturb his wife. He afterwards married. Held, that the 
ſettlement revoked his will; but the codicil revived it ; nor did 


the ſubſequent marriage amount to a revocation of the will, and 
cCodicil. But the latter reſolution Lord Northington founded on the 
particular circumſtances of the caſe. The teſtator had made 
ſettlement on his wife and children, and only diſpoſed of the re- 
verſion ſubject to that diſpoſtion. This was nothing inconſiſtent 
with the diſpoſition he had made. It would be dangerous, his 
. lordſhip ſaid, to inſiſt that marriage, ſimply, revoked. a will. 
There was no determination that it was a revocation. On the 
other hand, it would be as dangerous to ſay, that no alteration of 
circumſtances ſhould operate as an indication of an intention to 
revoke; Fockfon v. Hurlort, Amb. 897. 14 
7. Teſtator, after giving ſome ſmall made his wife 
3 legatee. After the will, his wife had a daughter born in 
1763, ppon whoſe birth the teſtator added a codicil, barely he 
diracted the legacier ſbauld be paid, and that an annuity of god. 
ſhould be ſecured on the rſduum and paid to his daughrer, | 
The codicil and will were found together. In 1765+ another 
daughter was born, and in 1768 a fon,” who was à poſthumous 
child, the teſtator having died about ſix months before his birth. 
Theſe two laſt children being unprovided for, the queſtion was, See, bos- 
Whether» the will was revoked by the ſubſequent birth? Sir Tr. c e. 
Guurxe Hay, in the Prerogative court, in the courſe of an elaborate 356. « {. 
judgment on the point, laid it down, that although marriage and where the - 
the birth of a child will inconteſtably revoke a will, yet neither r 
marriage alone nor children alone will do ſo, unleſs attended with Hay d opi- 
very ſpecial cireumſtances. He then adverted to the principal dien, that 
eaſe. The will was made after marriage, and the codicil on the oe — 
birth of a child. The teſtator lived three years after the birth of nor the birth 
the ſecond daughter, and ſive months after the conception of the we child 
ſon. Theſe were facts which could not eſtape his — —__ 
and therefore they all went to a confirmation of his will!“ The with any 
codicil too directed the legacies to be paid, and therefore he could other cir- 
not decree an inteſtacy as to one part, and a valid teſtament as to 83 
the other. Decree in favour of the will. Shepherd v. Shepherd, ed a revo- 
1776. 5 Term Rep. B. R. 51. note. | „dien ation. - 
8. Teſtator in 1764 made his will, whereby he diſpoſed of his 
plantation, r. in Jamaica, and all his perſonal eſtate there. In 
1765 he married. and had iſſue a ſon. In 1766 he made another 
will, but not atteſted by three witneſſes, in which he deſired that 
whatever he ſhould be poſſeſſed of at his death, fhould ſolely de- 
Lolve to, and be enjoyed by his wife, in truſt for his ſon. The 
court of Chancery in Jamaica decreed, that the teſtator's marriage 
and the birth * ſon, together with the ſubſequent will, were 
an implied revocation of the firſt will, as to his perſonal eſtate; 
and that the firſt will ſnould be eſtabliſhed as to the real eſtate. 
From this decree, as it reſpected the real eſtate, the ſon. appealed; 
and, on a hearing at the —_ this part of the decree 2 
8 * 12 . 3 veric 
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berſed)) and it was declared, that the teſiator's ſubſequent mar- 


nige and the birth of 2 ſon, were in point of law an implied 


revotation' of the firſt will; and that the real eſtate deſcended on 


the ſon, Sprappe'y. Stone, Amb. 5... 


9. Teftator, in 1770; by his will, deviſed à farm, in truſt to 


pay an annuity of 120 / to the univerſity of Cambridge, to be ap- 
plied to the purpoſes mentioned in 'a book by him referred to; 
and ſubject to the annuity, in truſt for his own right heirs. And 
he gave to A. a legacy of roO00., and ſeveral other legacies. He 


then married; having firſt 1 other lands for ſecuring 2 


inture of Boo J. per annum to his wife. In 1975, before the 
of a child, he wrote and figned a paper, where in, after men- 
what his wife was entitled to under the ſettlement, 

& which his will, even if it were not prior, could not affect, and 
* which” (he ſaid) if had nothing to do with,” he declared a 
further intention in her favour. In OZober 1776 he had à daugh - 
ter by his wife. In © December 1776 he ſigned another paper, at- 


teſted by three witneſſes wherein, after referring to his will, and 


alſo to certain diſpoſitions contained in the draft of a will, which, 


it appeared,” had been formerly prepared, by his direction, in 


1708, but never executed, and which he: confounded with his 
will, he ſtated that, as his will was made before his marriage, he 


Had there deviſed his eſtate to his heir male, and 10, oo0 . to the 
- now's wen of the H. family (meaning his fiſter's children); 


t then having a female child, it was his meaning that ſhe 


© ſhould" inherit the eſtate as his heir; and, of courſe, that the 
10,00 /. "ſhould not become due to the H. children, unleſs the 
.. faid child ſhould die without iſſue: he alſo meant, that 1000 J. 
left to A. ſhould ſtand; and alſo all the 'other legacies mentioned: in 
be will to other people. It was alſo added in this paper, that the 


teftator particularly defered the college gift might fland but he ſtruck 


cis clauſe out with his pen, ſaying, 4 there was/a parchment - 


« book with the will that mentioned all about it.“ It was con- 


| +  - tended, that the deviſe to the univerſity was revcked by the teſ. 
' - rator'# ſubſequent marriage, and the birth of the daughter. Lord 


' a Child afforded a mere preſumption of 
Bis recollection, there was no caſe in which marriage and the 


ocation; and that, in 


1 obſerved, that a ſubſequent dene the birth of 
A 


birth of a child had been held to raiſe an implied revocation, 


where there had not been a diſpoſition oſ the whole eſtate. It was 
a total revocation in Chriſfapber v. Chriflopher, and in Spragge v. 


„(N. 3=8. ſap.), and it had always been a total diſpoſition in 


Stone, ( 

- caſes Va perſonalty, becauſe, by making an executor, the whole is 
diſpoſed of. In ſuch caſes the inference, he added, is extremely 
ſtrong in favour of the wiſe and children. In the caſe before 
them, the teſtator gave a ſmall part of his eſtate to a charity: 
then, in contemplation of his marriage, he ſettled 800 J. a year 


upon his intended wife, with remainder to himſelf in fee. It was 
clear he had contemplated his ſituation after bis will, and provided 


lor it as to his wifez and, with reſpect to his children, he might 
R 185 N a 2 : we 
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rebutted by evidence o 
ings afforded to his Lordſhip ſu 
| on 


univerſity. Brady v. Cubit, 1 Dougl. 8 | E 1 * . 
or his two nephews in fee. 
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Devile. 
rd eee 6: c. of areyocation,) like all others, mightbe 


} cient proof of this in the 2 
The inſtrument of 1776, after the birth of a child, ſet up the 


deviſe to the univerſity. The teſtator, at that time, remembeted 
his former diſpoſitions. His meaning was, that his eſtate. ſhould 


go to the daughter: that the 10,0007. ſhould not be paid. As to 
the legacy to A. that was to ſtand; and al/o all the ather legacies, 
Now the word legacy, though ordinarily applied to money, might 


ſignify a gift of land, and might, in the principal caſe, compre- 
hend the deviſe to the univerſity. And the other judges concure .. - 


ring, judgment was given forthe defendant, who claimed under the 
10. Teſtator deviſed lands in truſt 


- claiming that he had paid any attention in forming his gpinjon. to 
the declarations” of the huſbang, becauſs letting in that Lind of 
HW , ; 8 


11. 
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a ee intent; and the ſubſequent writ- - 


evidence - 


: 
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Devile. 


elde would be in direct oppoſition to the Ratate of frauds, = 


Buller, J. began his opinion with the ſame diſavowal as to the 

of the parol declarations; and concurred, -as did the other 
judges, with the Lord Chief Juſtice on the principal queſtion. 
10 | 


dgment for the plaintiff. Doe v. Lancaſhire, 5 Durnf. and 


9/7, 49- ARES Sr 5 
11. The ſubſequent marriage of the teſtator with a female 


tee. is not a revocation of the bequeſt. Ewbant v. Hallawell, 


 * LViner 160. . I) New Publication. beth 
1. % By his will, dated 19th Fanuary, 1711, after ſeveral de- 


A A. viſes, gave the reſidue of his real, and perfonal eſtate to 
truſtees, for certain purpoſes therein mentioned. Afterwards A. 


= 


ed ſeveral fee-farm rents, affart rents and lands, and then, 


Lg b 4 codicil, made two days before his death, reciting, that he 


made a will, dated 19th January, 1711, he ratified and 
Xx | tonfirmed the will, except in the alterations thereinafter mentioned. 
5 85 He then made ſeveral alterations in his legacies and deviſes, and 
| ave all the landt by him purchaſed fince his will to his truſtees 
and executors in his will named; to the ſame uſes as he had 
deviſed che bulk of his eſtate. It was among other things 
objected, that the codicil, being by a ſeparate and diflin inflrument, 


not amount to a republication of the will; and then, as the 


deviſe was only of all the after-purchaſed /ands, without mention- 
Ang the fee-farm, and affart rents, the latter deſcended on the 
heir at law. But it was decreed in Chancery by Lord Maccle/- 
Feld, that the teſtator's figning and publiſhing this codicil was a 
+ res of the will, and both together made but one 
wil; _ that as well the fee-farm and affart rents, as the' lands 
contracted to be purchaſed, paſſed by it. And this decree was 
affirnied, on an appeal in Dom. Proc. | Atcherley v. Vernon, Com. 
85 Eh 9 Med. 68. 3 Bro. Ca. Parl. 107. 4 Eg. Ca. Abr. 768. 
EY 2. Teſtator, by his will, deviſed all his frechold, leaſehold, 
__ _ "eopyhold; and alfo all perſonal eſtates of what kind ſoever, to 
2 truſtees upon certain truſts. He then added a codicil, and after- 
- wards a ſecond codĩcil, duly executed according to the ſtatute, in 
Which latter codicil, after reciting his will and revoking two pe- 

cur * — given by it, he defired that writing ſhould be a 
part of ſaid loft will and teflament. Before the laſt- codicil he had 


Tord Hardwicke' obſerved, that though a codicil be executed 


 abeording to che ſtatute, pet“ if it relate to perſonal eſtate only, it 


Will not Amount to à republication, ſo us to paſs after 
c lands, firice it does not ſhew the teal Eſtate to have been in con- 
_templation at the time. But, if there were ſeveral clauſes of 
| q ; ov ,." N ” confirmation 


2 


. purchaſed ſome lands, and the queſtion was, Whether the laſt 
"codicil amounted to a republication of the will, ſo as to paſs them? 
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confirmation: of the will, char would make the codicil, duly exe- 
eule, amount to a re-publication. In the caſe before him there 
were not, indeed, the words, „I confirm my will;“ but it was, 
1 defire, &c., between which, and an actual confirmation, there 
ſeemed: to him very little diſtinction. But his Lordſhip did not 


decide upon this point, a contract for the purchaſe of the lands 


in queſtion, prior to the firſt codicil, having been afterwards 
Third queſtion in Grb/on v. Mountford, i Vg. 485— 
2, N 
"wm A leaſe for twenty-one years, of prebendal lands, is granted 
in truſt for 8 C. for life; tk then for ſuch purpoſes as he 
by deed or will, appoint... S. C., by his will, directed, that his ſon 
T. ſhould have the ſole diſpoſal and benefit of his leaſe; and made 
T. his ,executor and reſiduary legatee. By a ſubſequent clauſe, 


| which was inſerted in a void ſpace, between the cloſe of the will 


and the ſigning (and was contended to have been done ſubſe- 
quent to the execution, and to amount to a re-publication), he 
took notice, that he had made T. his executor and. rehiduary 
legatee ; and declared, that if T. ſhould be moleſted by any pro- 


ſecution of government, whereby he would incur a forfeiture of 


his intereſt, he made H. and S. executors, and gave them what 
he had given T. Afterwards the leaſe was renewed in the name 
of the truſtee, Who executed a declaration of truſt to S. C. ſimilar 
to the former. The will and clauſe were proved as one will. 
Three queſtions were made: ff Whether the will was ſufficient 
to paſs, not only the truſt in being, but alſo all ſubſequent benefit, 

in caſe there ſhould be no new declaration of the truſt? Lord 


. Alardwicke held it was. The ſecond queſtion was, Whether the 


new declaration of truſt would make any alteration ? But his 
Lordſhip did not diſcuſs the ſecond point, bis opinion being in 
the 2 with regard to the third point; which was, 
Whether the inſerted clauſe amounted to à re- publication of the 
will? Nor was this diſputed at the bar. Carte v. Carte, Amb, 28. 
3 Atk. 174. 2Pef. 419. S. C. . 

4. One deviſed real eſtates to certain uſes; afterwards, in con- 


 templation of his marriage, he conveyed theſe- eſtates, until the 


marriage, to the ſame uſes as the ſame were before ſettled, and 
then to certain new uſes. After the deed, but before marriage, 
he, by a codicil atteſted by three witneſſes, and directed by him 
to be annexed to and taken as part of his will, impoſed a forfeiture of 
all benefit under his will on any of his deviſces, &c. diſturbing his 
wife. He afterwards married. Held, that the ſettlement re- 
voked the will; but the codici! ſet it up again; and the ſame 
was not revoked by the ſubſequent marriage. Fack/on v. Hurloch, 
Amb. 487. S. P. in Potter v. Potter, 1 Veſ. 437-442. 
5. Lord Ch. Camden was of opinion, that a pdicil does not, 
of itſelf, operate as a re · publication of a will, unleſs it be an- 
nered to it, or the contents ſhew an intent to re-publiſh it. He 
Cited ſeyeral caſes of annexation ; for the ſecond mode he inſtanced . 
25 n 8 Ateherley 


4 * 


248 ."Deviſe, | 
. Micherley v. Vernon, pl. 1: ſup. In the cafe before him there way 
no annexation, nor were there any expreſſions in the codicil which 
incorporated it with the will. 4th point in Attorney-General v. 

Downing, Amb. 573. ; | . 

686. Teſtator made a will, and a duplicate thereof, and delivered 
the duplicate to . Afterwards he made another will, by which 
he revoked all former wills, and made a different diſpoſition of the 
lands in queſtion; and, at the fame time, he cancelled that part 

. of the former will which was in his own poſſeſſion, and obſerved, 
+ that the duplicate of it was in 4,8 cuſtody. Before his death, 
be ſent for an attorney to make a third will, but was ſenſeleſs be. 
fore he arrived, Aſter his death the firſt and ſecond will were 

\ found together in a paper, both cancelled ; but the duplicate of the 
firſt (which was entruſted with A.) was found uncancelled, amongſt 
his other deeds and papers, without its being known how it came 


there. Held, that the act of cancelling the latter will did not ſet qu 
up the duplicate of the former. Burtonſbaw v. Gilbert, Coꝛup. 49. lan 
7. Teſtatrix, by her will, gave a ſpecific legacy of ſtock; part | „ 
bf which ſhe afterwards ſold, and part was paid off. She then, a0 
by a codicil, after ſome pecuniary legacies, ſaid, „“I defſre this i de) 
may ſtand, as well as the will.” Sir Thomas Clarke, at the alt. 
Rolls, after holding, that the legacies of ſtock were ſpecific, and | N 
gonſequently adeemed, ſaid, one great objection was, from the Ar 
general direction in the codicil, that the will ſhould ſtand; but D 
fat, he thought, could not operate to make good a lega 40 
adeemed. A lapſed legacy, by deviſee's dying in teſtator's life, dex 
Could not be made good by ſuch direction in a codicil; nor, by Af 
parity of reaſon, could a legacy adeemed, which was as much fo | 
gone as a legacy lapſed. The dlrection, he added, amounted lan 
only to this, that “ the will ſhall ſtand fo far as not contradicted ie 
by the codicil, or other acts done by me.” In Drinkwater v. hol 
Falconer, 2 Vef. 23 - 6. 5 HOLE £14 by 
8. Deviſe to B. and the heirs of her body; and for default df Car 
ſuch iſſue, over. After the making of the will B. married, and Wat 
died in the life · time of the deviſor, leaving a ſon. The teſtator tre: 
p knew of the birth of the ſon, and the death of his mother, im tim 
mediately after theſe events happened. After her death the teſ- of 
tator made a codicil, duly atteſted, by which, after appointing the 
a gew executor of his will, and giving him a ſmall ec he aga 
declared, that his will and ht codicil, which he willed ſhould ame 
. be added to and deemed part thereof, ſhould contain his laſt will Cb. 
and teſtament, It was contended, for the fon af B. that, not- lobe 
withſtanding, under the terms of the deviſe, he could claim only ' es 
by deſcent from his mother; yet, as the deviſor was apprized of her 72 
death when he made the codicil, that might operate as a re- pub- | * 

| lication of the will, ſo as to make a deviſe to the heirs of B., ſhe | 
_ ; herſelf being then dead: but the court of B. R. were clearly of 1 MW 
- opinion, that it was n lapſed deviſe; ſince a re-publication can 0 ag 
| have no other effect then to make the wil ITand as if it were made 2 5 
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the county of X. | 
. wards he purchaſed other lands in X. By a ſubſequent codicil, 
- which he declared to be à codicil to his laſt ui and teſtament, he 
made ſome :ſlight alterations in his will, and declared, that be 


fried and confirmed it, The codicil was begun upon ** 


zt the time; and then the deviſe purported to be of am eſtate 
tall to a dead on, which was clearly void. Doe v. Kett, 
4 Term Nep. B. R. 601. 5 | 2h "Fl 
9. One deviſed a// his freebold and copyhold lands to ſeveral 


| \ uſes; and afterwards purchaſed other copyhold lands, which he 


ſurrendered tbus : To the ver, intents, and purpoſes, declared 


4 or to be declared in and by my 1ſt will and teflament.” This, 


referring to the uſes already declared, was held to amount to a 
re-publieation, and the newly purchaſed copyholds paſſed' by the 
will; fince the effect of a re- publication was faid to be, that 
the terms and words of the will ſhould be conſtrued to . 
with regard to the property the teſtator is ſeiſed of at the date of 
the re publication, juſt as if he had ſuch additional property at 
the time of making his will. Heylin v. Heylin, Coup. 130. f 

10. One devifed all the reſidue of his eſtate, of what kind or 
quality ſoever, to W. P.; and afterwards purchaſed copyhold 


lands, and furrendered them to ſuch uſes as he Hall, by his 


'& laſt will, declare, limit, and appoint,” He afterwards made 

/ a codicil, and thereby ratified and confirmed all and every the gifts, 

i deviſes, and bequeſts, in his ſaid will, except what he had thereby 

altered ; and defired the codicil might be annexed to and taken as 

part of his will, to all intents and purpoſes. This amounted: to 
'a re-publication, ſo as to paſs the after-purchaſed copyhold lands. 

Doe v. Davy, Coup. 159. | LOND! 

11. Teſtator, poſſeſſed of a prebendal leaſe for years in C., Ins Ve. 
deviſed all his leaſchold eſtate in C., and then renewed the' leaſe. 33838 it 
Aſterwards he made a codteil (which he declared was to be annexed 2 8 by 
to his will) for the ſole purpoſe of paſſing ſome newly purchaſed General, ar- 


land; and died, The material queſtion was, Whether the co- r 1 


— amounted to a re- publication of the will as to the leaſe- x; «ty 
old, 


the deviſe of which, it appeared nearly admitted, was revoked up. Lord 


by the renewal, Lord Thur/ow faid, that the ground of Lord Taras 


Camden's opinion in the Attorney-General v. Downing, (pl. 5- ſup.) 2 — 


was, that where the teſtator annexed à codicil to his will, he annexation | 
treated them as one inſtrument, and made them ſo from that “ — 2 


time. But, without entering into the queſtion of re- publication — 


of wills of lands, he thought that, in the caſe before him, where neſſes, as 


the teſtator ſpoke of a codicil to be annexed to his will, he ſpoke dent 2 1e. 
again of bit "gill ; and, at leaſt, in the caſe of perſonal "eſtate; it r ner, g 


amounted to a re- publication. Coppin v. Fernybough, 2 Bro. Ca. depend upon 
Ch. 292. . e oo 

done at the time of the execution; in which caſe, he ſeemed to think, it would do without any refes- 
Ence ja it to land; but he entertained great doubts whether it would do, if at any other time. 

; 4 , 


ther it was 


12. Teſtator, by wil duly executed, deviſed all his lands in 
that he might die ſeiſed, or poſſeſſed of. After- 


- annexation, and that of ſuch a kind, that all papers taken 


leſt he ſhould intrench upon the ſtatute, by raiſing evidence 


cuted in the preſence of two witneſſes. He afterwards made 


another codicil, which was begun upon che laſt ſheet of the firſt 
codicil, and faniſhed upon another ſheet,.. and was executed in 


- 


the preſence of three witneſſes. - By the ſecond codicil he revoked 


two legacies; and, [inſtead of one of them, gave the. legatee a 


moiety of two leaſchold houſes, ang, concluded thus: In 
ec witneſs. whereof I the ſaid teſtator have to this my writing, 
e contained in this and part of the ſaid ſheet of paper, which I 
s declare to be a farther codicil to my ſaid laſt will and teſta- 
% ment, and which is to be accepted and taken as part thereof, 
c ſet my hand and ſeal; that is to lay, my hand at the bottom 


e of the ſaid preceding, and my hand and ſeal to this laſt ſheet 


« thereof, this 28th OZober, 1788, in the preſence of three 


t witneſſes.” The queſtion was, Whether the ſecond codicil 


- amGunted/to a-republication of the will, ſo as to paſs the after- 


purchaſed lands. Lord Commiſſioner Eyre, in delivering the 


opinion of the court of Chancery thought, that the caſes of 
Aicherley v. Vernon, (pl. 1. ſup.) and the Attorney General v. 
\ Downing, (pl. 5. ſup.) were in direct oppoſition to each other; 
but, from the high authority of the former, he confidered it as 
having decided the point. that caſe the codicil was held to 
amount to a republication, on the ground 7 that it expreſsly 
ratified, and confirmed the will; and, _ at it was incorpo- 
rated into the will, and both, it was ſaid, made but one will. 
It ſeemed to him a conclufion from thence, that the publication 


of the codicil in the znce of three witneſſes was therefore 3 


republication of the i. The teſtator's acknowledgment of his 
former will, conſidered as his will, at the execution of the codicil, 
if not directly expreſſed in that inſtrument, muſt be implied from 
the nature of the inſtrument itſelf ; becauſe, by its nature, it 
ſuppoſed a former will, referred to it, and became part of it; and 
that being atteſted by three witneſſes, his implied declaration, and 
acknowledgment of it ſeemed alſo to be atteſted by three. Since 


the ſtatute, re- execution of the will was not neceſſary, and nothing 


more was required than a writing expreſſing an intent to republiſh; 
and that, not by formal words, but by any circumſtance ſhewing 
that the teſtator conſidered his will of a das date, as of that 
ſubſequent date, His Lordſhip obſerved, that the principal caſe 
had auxiliary circumſtances, which might ſeem to bring it within 

the Attorney-General v. Downing ; for the teſtator expreſsly de- 
. Clared by the original will, that he meant it to operate upon all 
the lands, he ſhould die ſeiſed, or poſſeſſed of. If he had not 
actually incorporated them together, he had inſeparably annexed 
the codicil to the will, not by a wafer, or wrapper, or any thing 
_ dehors the inſtrument z but, by what his Lordſhip called interna! 


together 0 be eonfidered. as publiſhed when the codicil was 
executed. But he was afraid to rely upon theſe circumſtances, 


of 


* 
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- Hardwicke ſaid, that wherever there is a reſulting 


bo of the teſtator s declarations'in her favour, notwithſtanding 
121 


- 


of dircurtiſtances in their nature parol, (which his Lordſhip.con- 
kdered all facts of annexation to be). The general ground, he 
ſaid, was ſafer, and better. And the ſecond codicil was deerved 


fm © e Barnes v. Crowe, 1 Vo. jun. 486. Meg- 
gifor: v. Moor ” We 


„% 2 ib. 630. S. P. 1 N - f 
13. Teſtator deviſed all his freehold and-copyhold manors, Qc. 
to ſix truſtees, for" certain purpoſes. He afterwards pyrchaſed 


other eſtates; and then made a codicil, whereby, after reciting 
that he had by his laſt will deviſed al/ his freehold and copyhold - 


manors; c. to (the truſtees), he revoked all the above deviſe, as 
far as it related to two of the truſtees, and then deviſed his aid 
lands, tenements, and hereditaments to the other truſtees, 


the ſame truſts'as he had deviſed the ſame by his ſaid will; and 


he concluded with - declaring his codicil to be part of his will. 
On a caſe referred to K. B., on the effect of the codicil ts paſs 


the after-purchaſed lands, the counſel for the deviſee urged the 
introductory words of the codicil, as ſhewing an intent to paſs 


all the teſtator then had. To theſe words, he contended, the 
ſubſequent ones, . ſaid and «© /ame,” have relation. He fur- 
ther infiſted upon the concluding words of the codieil, as incor- 
ting the two inſtruments; and, by bringing down the will 


- 


the date of the codicil, paſſing all the lands the teſtator then had. 


But the court certified that the codicil was not a republication 


of the will, ſo as to extend its operation to the after-purchaſed 
eſtates. It extended to eſtates deviſed by the will, and no further; 


Lord Chief Juſtice X2nyor: obſerving, that its only object was to 
ſubſtitute new truſtees in lieu of ſome of thoſe named in the will, 
of the eſtates given by the will. Strathmore v. Bowes, 7 Term 


Rep. B. R. 4 


- 


(G. 1. 2 Averment, or Parol Evidence ; allowed in $Viner 189. 


_s 


4 
"4 


what Caſes to explain or ſupply Defects in Wills, 


ſince 29 Cap. 2. c. 3. | 
Sg. 1, In reſpett of the Deviſee or Legat. 


1. V HERE legacies were given to executors, parol evidence 
W was admitted of the teſtatrix's declarations, that the 


1 next of kin, in order to rebut 


eden truſt in their favor. Brgbridge v. nf 
CW ir 

2. 86; in Lake v. Lale, AlL, 126. and 1 Will. 31g. Lord 
truſt inſiſted 


in oppoßtion to the legal operation of a will, parol evidence 


on, 
| _—_ read to rebut that equity, even in the caſe of a real eſtate; 


he decreed accordingly for a widow executrix, on the teſti. 


. money legacy to her. Nowrſe v. Finch, 
en, $44. © Hornſby v. 


— 3 I 


% 


Finch, 8. C. 2 #6. 78. Clennel v. 


Deviſe. | | 
An hind! Ninn 6. Lacy, 2 Ve. jun. 465. S. F. The 


an 
_ two latter caſes came on together, and contain a reviſal of the ſh 
different authorities on the ſubject. fo! 
3. See alſo Walker v. Walker, 2 Atk. Blincorne v. Feaſ, | wi 
2 Veif. 28. Brady v. Cubit, Doug. 39. Clinton v. Hooper, 3 Bro, de 
Ca. Ch. 201., and the caſes cited in Cox's Note, 1. to Rachfield v. in 
Careleſs, 2 P. Mm. 188. and 2 Fonb. tr. of Eg. 135. from the * 
whole of which it appears admitted, as rule of evidence, in courts 2 
of equity, though (occaſionally) with ſome heſitation, that a pre. ſo! 
ſumptive equity, of whatever deſcription, may be rebutted by de 
parol teſtimony; but ſuch evidence may be encountered by other 7 
teſtimony in 2 of the implication. 2 Bro. Ca. Ch. 5 26, 7. A 
4. In 7 v. Falkener, 1 Bro. Ca. Ch. 296. Lord Thurlow for 
faid, — F hes cannot be read to prove what the teſtator meant 
4, e che words uſed in his _ but i it may as to facts upon which wi 
be made his will, © th 
5. C. by will gave 2007. to the ward of Bread-Street, w 
to Mr, —— his will. On a bill filed to have the directions of Cl 
| * "the court reſpecting the application of this charity, Lord Hard. 
wicke faid, there were inſtances where parol e enge had been an 
| admitted to aſcertain the perſon intended by the teſtator, where ha 
. | | te had been mentioned only by a nickname, or where there were an 
two perſons of the ſame chriſtian, and ſurname ; but he did not ch 
remember any caſe where the court had gone ſo far as to allow E 
parol evidence of the intention of a teſtator, where there was mi 
only a blank; and therefore he would not permit it to be read, ad 
| B is v. The en 2 Al. 239. Hunt 0 Hort, pri 
Ca. Ch. 311. 8. P. as 
; 6. Teſtatrix gave her real, and perſonal eſtate to two ta; ap 
5 - and, in a ſubſequent part of her will, gave all the reft and reſidue be 
| 207 her perſonal eftate to the three daughters of L. Lord Hardwick: ſte 
refuſed to 1 the parol teſtimony of the attorney who drew Ci 
the will, that he had expreſs directions to give the perſonal eſtate . 
to the three daughters. Ulrich v. Litchfield, 2 Att. 372. me 
7. Teſtator gave his lands to his wife for life, and then to bel 
M. D. niece to his ſaid wife ; © Item, I give the uſe of 500/. 
« ſtock for her natural life; but after her deceaſe I give the 500/. \ 
ze among my wife's brothers and ſiſters.” Lord Hardwicke refuſed . 
to admit , parol evidence to ſupply the omiſſion. of the perſon At 
ee 1 take, the ambiguity being Patent. Calden v. iT ur- = 
ner, 3 At a 
8. es to ſuch of teſtator's neareſt relations As his execu- di 
tors ſhould think poor, and objects of charity. Evidence was tri 
offered of teſtator's intention not to confine this gift to relations the 
within the ſtatute, but it was rejected, the words being in them- ſul 
ſelves intelligible. Goodinge v. Goodinge, 1 Feſ. 231. Green v. by 
- Howard, 1 Bro. Ca. Ch. 31. and eited ibid. 476. 8. P. the 
9. Teſtatrix gave 100. to the ur children of B. and, in 2 he 
ſubſequent part of her will, gave 300 J. to the children of A. At wo 


the time of the will ZE. had two children by a ener hope 


a > 


A 8 


SEE NSH SES ASS 


belle, 3 Bro. Ca. Ch. 446. 


— 


Deviſe; © 


aud four by a ſecond. - Sir J. Strange admitted parol evidence to 
ſhe w that the teſtatrix meant to teſtrain the 100 J. legacy to the 


ſout laſt children, it being to explain, and not to contradict the 


will. But, as to the 300. legacy, he would not allow ſuch evi- 
dence any weight, the bequeſt being there ſo expreſſed as to take 
in a the children. Hampfbire V. Peirce, 2 HF. ef 216. Stebbing v. 


Valley, 2 Bu. Ca. Cb. 85. S. P. with ſecond, queſtion. 2 
87 10. Bequeſt to Fohn and Benedict, ſons of S., who had two 


ſons, James and Benedict, but no ſon of the name of J 3 
dence was admitted, that the teſtator uſed to call the ſon ame, | 


Fachey. Dauert v. Sweet, Amb. 175. Bradwin v. Harper, 


Amb, 334, and ſtated (T. b) inf. ſect. 1. Pl. 3. Parſons v. Par- 


ſans, 1 Vefe jun. 266. 8. P. 


11. Legacy to one who was dead at the time of making the 


will, his executors, adminiſtrators, and aſſigns. Parol teſtimony, 
that the teſtator knew, when he made his will, that the legatee 
yas dead, was held inadmiftible. Maybank v. Brooks, 1 Bro. Ca. 
2 84. Cen 4 W095 27% 3 
12. Bequeſt by a Je to all the children of his ſiſters Effrella 
and Reynu. Eftrella had children, but Reyna had none; and 


had, with teſtator's knowledge, changed her name, and religion, | 


and become a-nun. Teſtator had a third filter Rebecca, who had 
children, but whether with his knowledge or not was not certain. 


Evidence was offered, and with great doubts by the court of its ad- 


miſſibility, read, to prove that Rebecca was the filter meant. The 
admiſſion of this evidence was afterwards contended to be im- 
proper, as contradictory to the will, ſince there was no ambiguity 
as to the perſon named; nor did children at the time of the will 
appear to be in contemplation; and Reyna might afterwards have 
been releaſed from her vows, and have had children. The cauſe 
ſtood over; and on a ſubſequent day Lord Thur/ow, without de- 
ciding the point of admiſſibility, was of opinion, that the evidence 
was not ſufficient to induce him to preſume, that Rebecca was 
meant inſtead of Reyna, and diſmiſſed the bill. Del Mare v. Re- 


= 


13. % Item, I give to my grand-daughter Elinor Evans of M. 


et pariſh 40 J. Item, I give to my grand-daughter Mary Thomas 


« of L. in M. pariſh the reverſion of the houſe in Water-freet.” 
At the time of his death, the deviſor had a grand-daughter named 
Elinor” Evans, who lived at L. in M. pariſh, and a great grand- 
daughter Mary Thomas, who lived in another pariſh ſome miles 
diſtant from M., where ſhe had never been in her life. At the 
trial of the queſtion, Whether either, and which of theſe two, or 
the heirs at law were entitled? Lawrence, J. admitted evidence 
ſubject to the opinion of K. B., that, when the will was read over 


by the attorney, teſtator ſaid, there was a miſtake in the name of 


the deviſee, but that, on the attorney's ſaying he would rectify it, 
he replied, there was no occaſion, as the place of abode, and pariſh 
would ſuffice. - Lawrence, J. however, rejected teſtimony of de- 


clarations by the teſtator at other times previouſly to his will, of 


7 his 


253 


* 
\ 


A 


Devile. , 7 
in queſtion. Verdict for the heirs, ſubject to the opinion of 
K. B., who confirmed it. In delivering their opinions, the other 
judges concurred with Laturence, J. both as to the admiſſion of 
the former and the rejection of the latter teſtimony. The former, 
ey ſaid, was properly let in, agreeubly to a known rule, to ex- 
plain a latent ambiguity in the will, by relating what paſſed cube. 
it war made; but a will was never to be bonſtrued by declarations 
Prior to iti making, Thomas v. Thoniar, 6 Term Rep. B. R. 671. 
See Thomas e Ny Prius), 7 ibid. 44. note b. 


82. 2. In reſpe& of the ſubject Matter of the Deviſe or 
M nn Li. 24 KIN 4 Fre 
1. Teſtator directed his executor to lay out a ſum not exceed- 
ing 300 J. in putting out his ſon apprentice z and he afterwards . 
himſelf laid out 2604. in putting him out clerk in the Navy - office. 
Lord Hardwicke allowed evidence to be read of the teftator's de- 
claratiovs, that this advancement: ſhould be an ademption; of the 
legacy, and reſerved the conſideration, of the caſe till afterwards, 
- Roſerwell v. Bennet, 3 Ait. 7. Ron 
2. On a bequeſt of houſehold furniture, a queſtion aroſe, whe- 
ther plate paſſed. The perſon Who drew the will ſaid, it was not 
intended; but his parol teftimony was refuſed, Kelly v. Poxlet, 
Amb. Goß. and cited in 1 Bro. Ca. Cb. 476. S. P. in Bridges v. 
G a3; ˙ wöwX2 = U 07; 
3. On a queſtion whether ane took an eſtate in fee, or in tail 
under a deviſe, evidence was offered in fayour of the former con- 
ſtruction of the ſmall value of che property, but it was rejected at 
the trial, where, on the oppoſite fide, Lord Bacon's diſtinction be- 
tween ambiguitas latens and ambiguitas patens was relied upon, and 
it was obſerved, that in Oates v. Bryden, 3 Burr. 1895. (which 
was a queſtion, whether deviſees took in fee, or for life,) the value 
was-unneceflarily found. And, on a motion in B. R. for a new 
trial in the principal caſe, the teſtimony was held irrelevant. Doe 
v. Fylder, Coup. 833. „ an d ww e 
4 Testes gave to A. the ſum of gol. ſtock in long annui- 
ties; the ſame to B., and ſhe gave to C. (a minor) the ſum of 200% 
ſtock in long annuities; the intereft/thereof to accumulate till 21.; 
100 f. ſtock in long annuities to D. {alſo a minor) in like manner, 
and the reſidue of her eſtate to her two nephews. Teſtatrix bad 
only 120. long annuities at her death. On a queſtion, whether 
the legatees were entitled to long annuities of the yearly amount of 
theſe ſeveral ſums, or to ſuch reſpective ſums, to be raiſed by ſale 
of hex long annuities, Lord Thurlow, with reluctance, expreſſed 
himſelf precluded from admitting evidence of the ſtate of teſtatrix's 
property, in favour of the latter conſtruction, ſince this would be to 
- conſtrue the will againſt the dire& meaning of the words, which 


5 imported a gift of f much long annuities. , On a re-hearing how- 


ever, he weighed ix's meaning in the bequeſt wor 


ſtock to C. at 21, and the additional words, © and the-intereft to 
«.-aceumulate.” He could not but ſuppoſe the firſt ſum to mean 
the principal ſum, and the ſecond the intereſt of that ſum, He 
proceeded to weigh the other terms of the bequeſts, which were 
very untechnical; and, upon the whole, he thought the intent was 


doubtful upon the face of the will. His lordſhip therefore reverſed 


the decree, and let in evidence of the value of the eſtate; noty he 
ſaid, to controul the bequeſts which the teſtatrix had made in 
words themſelves diſtinct, nor of ſubjects which ſhe had aecurately 
deſcribed, but becauſe the words uſed in the deſcription were, upon 
the whole of the context, uncertain. Foneream v. Poyntz, 1 Bro. 
Co. Ch. 172. | . 8 | 
5. Teſtator made a bequeſt of 12504. part of his ſtock in 
che 4 per cent. Bank annuities. | He poſſeſſed no ſuch ſtock at 
the date of his will, but had ſtock in the long annuities. This 

being the caſe of a latent ambiguity, the Maſter of the Rolls ad- 
mitted the evidence of teſtator's attorney, to ſhew that the miſtake 
had ariſen from the teſtator having given him as inſtructions a 
former will, diſpoſing of ſtock in the 4 per cents,, which at the time 


of this firſt will he was a proprietor of, but afterwards fold out, 
and purchaſed in the long annuities. Sekwood v. Mildmay, 3 Ve. 


Jun. 3 . \ 


6. Teſtator made a will dated 25th November 1752, and another 


in 1756 and in 1776 he made a codicil, in which, after reciting 
(inter al.) that by his laſt will and teſtament, dated the 25th No- 
rember 1752, he had deviſed all his real eſtates to certain uſes, 
he declared that writing to be a codicil to his ſaid laſt will, and 
revoked the ſaid will only ſo far as it was incompatible with the 
codicil. On the trial of an iſſue, whether the will of 1752 was in 
force, evidence was offered to prove that the teſtator meant by 
the codicil to confirm the will of 1956, and not to republiſh that of 
1752, but it was rejected, there being no latent ambiguity, or ex- 
trinfic circumſtance to raiſe. an inconſiſteucy on the face of the 
codicil to let the evidence in. Lord Walpole v. Ea#l of Cholmondeley, - 
5 Term Rep. B. R. 138. See 8. C. 3 , jun. 402. 

7. In caſes of accumulative legacies evidence aliunde is adduce · 


able; on either fide, to aſcertain the intent. See (S. b. 3) infra, 


See further as to the admiſſibility of teſtimony aliunde, 
Suppl. tit, Contract, (H) ect. 2. n. 3. ante, 
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ms li- a). Deviſe in LY fo. for OR Si Doi 
'By what Words. 


$9. 1. By the Words of the Gift ment, 


\ 


x mY GIVE m houſes in B. and T. ftreet to M. K. . 


* 


2 E the like to the children, 
* he gives them, after the two 2255 a waſting. property, 2 


« own uſe, to give away at her death to whom ſhe 
« pleaſes.” This deviſe was held to paſs a' fee. ad point in 

Timewell v. Perkins, 2 Atk. 103. 

2. Deviſe of lands to one for life, and after her death to heb 
Ive; and if ſhe had no iſſue, that ſbe ſhould have power to. drſpeſe 
| thereof at her will und pleaſure.. Held, that the deviſee took an 
eſtate tail, with a fee fimple upon contingency'z and not a mere 
oe to diſpoſe, or appoitit. Goodtitle v. Otway, 2 Will. 6. 

v. Broome, 4 Term Rep. B. R. 441. S. P. des too 

3 Ve. jun. 470. 

3. Teſtator deviſed all that his thelinge; Dr. (being che i 
of che eſtate of which he was ſeized), and all other his meſſuages, 
lands, tenements, and hereditaments, unto his wife M. for and 
during her life; and after her deceafe be gave the ſame premiſes 
to and for the uſe of A., B, C., D., E., and F., his ſons and 
daughters, and the furoveers and ester of them, and tht executors 


and adminiſtrators of ſuch furviver, ſhare and hare alike, as tenants 


in common, and not as joint-tenants ; and he gave the refidue of his 


| perſonal eſtate to them in the exact ſame words, Held in-B, R. 


that this was a tenancy in common in fee, the words ſurvivors 
and ſurvivor relating only to the death of the teſtator. The te(- 
tator meant, faid Lord Mansfield, to diſpoſe of all his eſtate, real 
and perſonal, and he uſes the fame words in diſpoſing of both, 
and then they explain each other; and there are words in the will, 
though improper ones, to ſhew he meant his eſtate ſhould go to 
the repreſentatives of his children after their deaths. r v. Hill, 


3 Burr. 1881. af. T. 1766. See Goodwyn v. Goodwyn, 


1 Veſ. 227., March 1749. where, on a deviſe in neatly Gimilar but 


8 terms, the point was reſerved. 

4. Deviſe of a meſſuage and ſtable; with the appurtenances, to 
A. B. during his life, and after his deceaſe to C. D. if then alive, 
during bis life, and after his deceaſe unto the children of her 


couſins E. and F., or ſuch of them as ſhould be then lying, /hare 
and ſhare alike ; and if i it ſhould happen that C. D. were not living 


at the deceaſe of A. B., then the teſtatrix willed, that the ſaid 
houſe and ſtable, with the appurtenances, ſhould be divided _— 
the ſaid children of E. and F. as aforeſaid. And ſhe gave 
reſidue of her ate, not therein before diſpoſed of, to A. B. Per cur 
—_ This is a houſe and ſtable, in value only 100 /., they are 
c given to two perſons for /ife expreſely; had the teſtatrix meant 
would have done the like; but 


NN > hehe 


* 


.= 


„ers gr 
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C 
. and; e alile, Beſides, ſhe dirgete d, in one event, to be 
« cried anong em, ot it muß de eld, and the produce 

« divided; therefore the chiſd ten tooꝶ d tenants in common in 
4 fee.” Oater v. Bryden, 3 Burr. 1395. But ſee Lord Ch. J. 
Kenyon's obſervations on . B. R. G40. and 
. rnb it 5 00 { at 4b Mo % 
# 5. Y touching my worldly eſtate, 1 Friſe the ſame as follows: 
I give to my wife E. M. 5 l., to be paid-yearly out of my eſtate at 
G. tem, to my ſon T. M. and daughter E. 5 /. each, to be paid 
twelye months after my deceaſe. Item, L give to my ſons T. M. 
and R. M., whom I make my and ordain my ſole executors, 
all my lands and tenements freely to be e:yjoyed, and gaſſeſſad alike. 
It was held, partly from the introductory clauſe, and partly from 
the words ( freely to be enjoyed,” r. which the court ſaid could 
not mean free eee that T. M. and R. M. took a fee 
as tenants in common. Loveacres v. Blight, Coup. 35 2. Tuff= 
nell v. Page, 2 Ath. 37. 8. P. | 1 n 
6. A deviſe of © all I am worth” was held to paſs a ſhare the 
teſtator was entitled to in a gavelkind eſtate. Huxtep v. Brook- 
man, 1 Bro. Ca. Ch. 4379.  _ - | 


7. Teſtator gave to his ſon V. all that eſtate at B. which "Bi 7715 


purchaſed of H. S. to him, and his lawful iſſue; and in default 
of ſuch iſſue, he gave the above-mentioned eflate and premiſes to his 
four grand daughters by name; theſe four to be equal ſharers in 
the ſaid lan, gate, and premiſes : V. died without iſſue. Held, 
that the daughters took an eſtate in fee ſimple, it being a deviſe 
of the teſtator's gate as well as of the premiſes ; the one denoting 
the quantity of intereft, the other the /ocalify. Stilet v. Walford, 
2 Black. Rep. 939. 3 7 Wee LEY 

8. „ All my Freehold of any kind or nature ſoever,. which it is. 


at preſent in my power to diſpoſe of, I give to my wife.“ 


Teſtator was ſeiſed in fee of a freehold eſtate in poſſęſſion, an- 
other in reverſion, and, a copyhold eſtate. - Lord .Hardwicke 
directed a caſe to be made for the opinion of B. R. whether the 
fee paſſed ;,, for, he ſaid, it was hardly to be- preſumed the teſtator 


intended to give the reverſion of this great eflate to his wife, Snelſon 


v. Corbet, 3 Atk. 369. bale tt rodent 5. 

9. Teſtator, 1 reciting that he had already ſettled his lands 

in O. in joioture on his wife; and that, in caſe he ſhould die, he 
thought that not ſufficient for her to live οjmI,tu upon, gave to 
his wife one moiety of the other half part, not fertled in jointure, 

to her for life; and he alſo gave her his manſionhouſe, tc. in J. 
and a ſmall parcel. of land in L. for her life: and, after making 
ſeveral deviſes of the ſaid fourth part, of the lands in O. after his 
wite's death, and of other eſtates, “all the reſt, reſidue, and 
© remainder of his goods, chattels, and perſonal eſtate, together 
« with his real eſtate not thereinbefore devi Sh he gave to his n . 


whom he appointed ſole executrix. It was held, that the manſio1 

houſe and land in L., notwithſtanding the preceding reſtriQtivE 

deviſe thereof to the wife ſor life, and alſo the teſtator's other 
Vo. III. . | £1 eſtates 


. 


_ the refiduary clauſe, it having _—_ t 


Devile. 
eſtates not diſpoſed af by the will, paſſed A by 


at the 
word © eftate” imports .a e. v. Pain, 3 Ath. 486. 
1 Fe. 16. 8. C. | | 
11. Teſtator deviſed to his wife al! that eflate which he bought 
M. for fo long as ſhe ſhoyld live. In the ſubſequent clauſe, he 
id, 1 give to my ſon C. all that gate I bought of M. after the 
« death of my wife ;“ in another, I give to my ſon C. the 
« reverſion of the tenement my ſiſter now lives in, after her de- 
« ceaſe, and reverfion of thoſe two tenements now in the 
«4 poſlefſion of J.“ In another clauſe he deviſed to A. B. © all the 
« reft and reſidue of his eftatt, both real and perſonal.” On the 
ueſtion, whether C. took a fee by the deviſe, it was objeCted, 


that he could not take one by the word © 2fate” in the premiſes 


frſt deviſed to him, becauſe the fame word was uſed in the deviſe 


of them to the wife for life, and therefore ſhould not here be 


taken in a larger ſenſe. But Lord Hardwicke held, that he took 
a fee in both; and obſerved, that the reſtriction added to the 
deviſe-to the wife ſhewed, that the teſtator apprehended the word 


* of would otherwiſe paſs the whole intereſt. Bailir v- Gale, 
tPef. 48. ' | 7D | 


12. Teſtator ſeiſed of lands in C. and G. in fee, and of other 


Jands in B. for lives renewable for ever, and of other lands under 


leaſes for three lives, with reyerfionary terms for 21 years, from 
the death of 'the ſurviving life in each leafe, and being himſelf 


tte ſurviving life in one, deviſed thus: And as to all my wor/d! 
-« fubſlance, I give to my mother my houſe and land of G., wi 


« the appurtenances, during her life, and alſo my lands of C. 


( ſubject to a rent payable thereout,) for life, without liberty [of 
% committing waſte thereon.” And after ſeveral legacies and life 
annuities to relations, (and, amongſt the reſt, a life annuity of 


30 J. to his heir at law,) he deviſed to his mother © all the re- 


* mainder anu refidue of all his erte, both real and perſonal, which 


«© be ſhould die poſeſſed of.” Admitting that the teſtator's freehold. 


and leaſehold lands paſſed by the reſiduary diſpoſition, (which it was 


held it did, (Ke (O. b) inf. ect. 2. pl. 2.) the queſtion was, Whether 
the mother took an eſtate in Fee, or for life only ? Lord Mangfield ob- 
ſerved that, generally ſpeaking, no common perſoh has the ſmalleſt 
idea of any difference between giving a horſe and a quantity of 
land; but the diſtinction then clearly ſettled was this: it the words 


. denoted only a deſcription of the ſpecific effcte or lands deviſed, . 


there, if tio words of limitation were added, the deviſee had only 
an eſtate for life. But, if the words denoted the quantum of in- 
tereft or property that the teſtator had in the lands, there the whole 
— of his intereſt paſſed. Proceeding then to the will itſelf, 

is lordſhip made the remarks ſtated in /e. 2. pl. 1. inf. upon the 
effe& of introductory clauſes. The teſtator, he then obſerved, 
had made a provicon for his heir àt law during life, which fur- 
niſhed an argument, though not, indeed, concluſive, that he in · 
tended the remainder of every thing to go by the reſiduary Oy. 


_ whole of the teſtator's intereſt. in the reſt of his real pro . 
And this judgment was afterwards affirmed in Dom. Proc. Hogan 


Deviſe, 


It had been objected, that the ſpeciſic eſtate for life which was 


iven the mother in the former part of the will was totally incon- 
ſtent with an intent to give her the abſolute property, in a ſub» 


| ſequent of the ſame will. As to that, his lordſhip remarked, 
there might be reaſons for it, eſpecially as the teſtator had, in 


reſpect of the ſberific eſtate, given her a preference to all his 
— none and. legatees, by deviſing it free of incum- 
ces, But he did not think the objection of it/e/f ſufficiently 


ſtrong to control the manifeſt operation of the ſubſequent 
words uſed in the reſiduary deviſe, and he cited Ridout v. Paine 

(/apr- 2 10. ), as exactly in point. And the court of B. R. 
6 eld, t 


the mother took a fee in the fee ſimple eſtates, and the 


v. Jackſon, Cowp, 299. 7 Bro. Ca. Parl. 467. 8. C. 
13. Teſtator gave and bequeathed to A. bis gffate at B. And, 
after giving ſeveral legacies, adds, “ after theſe legacies I give 


and bequeath all the reſt of my effects, furniture, eſtates, real 
« and perſonal to C.“ The teſtator died, leaving a ſmall free- 


hold eftate, not mentioned in his will. It was contended, that 


A. took only an eſtate for life, in the eſtate deviſed to her; the 
words of locality annexed to the gift bf the eſtate rendering it a 


deſcription of the thing given, and not of the teſtator's interef 
therein. But it was held, that ſhe took a fee, the intention of 
the teſtator being to give his whole eſtate in B. to A. and the reſt 
to C. Holde v. Martin, 1 Term Rep. B. R. 411. Macaree v. 
Tall, Ambl. 181. 8. P. | * 

14. Teſtator, ſeiſed in fee of four ſhares in buildings called the 
corn-market, and of other frechold eſtates, after directing all his 
debts to be paid, and bequeathing ſome legacies, deviſed as 


follows : © I give to my wife the profits of my four ſhares in the 


« corn-market during her life ; and my lands lying, &c.” (here 


followed a particular enumeration of his ſeveral eſtates;)—< and 


after her deceaſe, as follows; I give to M. V. the income of 
« my four ſhares in the corn-market for his natural life, and all 
«the reſt of my eſtates, with all monies, Sc. to be divided in 
« equal ſhares to A., B., C., D., and E, ſbare and ſbare alike. 


Lord Kenyon, C. J. ſtated the queſtion to be, Whether the laſt | 
clauſe comprehended the reverſion of the ſhares in the corn- 


market, and carried the abſolute inheritance in them to the refiduary 
deviſees, His Lordſhip ſaid, that the word “ efates” was equi- 
valent to ** fate to paſs a fee, unleſs words were added to 
expreſs a different intention. That it was admitted, that if the 
vord ** ate had been uſed, it would have paſſed the reverſion: 


that the teſtator's firſt object was, that all his debrs ſhould be 


paid, which intention might be defeated, unleſs the will were to 
operate on the whole inheritance, for the debts could not perhaps 
be paid aut of the particular eſtates carved out of it: and it was 


* A 5 
- * of 


- 


eld that the reverſion in fee of the ſhares paſſed by the reſiduary 
8 2 8 | clauſe. 
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Devite. 


clauſe.. Fletcher v. Smiton, 2. Term Rep. B. R. 656... See Till 


v. Simpſon, ib. 659. note, and Hope v. Taylor, ſtated (C. b) inf. 


N. 3. | 1 Tg 
16. Teſtator, after a deviſe to his wife for life, willed that his 


_ eldeſt ſon and his iſſue, &c, ſhould, after his death, have all his 


whole eſtate real and perſonal, except. fill what he had given to his 
wife, and ſhould give by other diſpoſitions to her. It was held, 
that the exception took out of this reſiduary clauſe only the intereſt 
given to the wife, and not the things themſelves. In Sheffield v. 
»wd Orrery, 3 Att. 280606. wo 
16. The words. * teflamentary eftate” will paſs a fee without 


words of limitation... In Smith v. Coffin, 2 H. Blackſt. 444. 


In the ſeveral fellswing caſes the deviſees were held to take eſtate 


or life only. 


17. Tellator, after reciting that he had furrendered all his 
copyhold lands, and tenements to the uſe of his will, gave and 
deviſed the ſame to his daughter Jane, her heirs and aſſigns; but 


in caſe his ſaid daughter died before ſhe attained twenty-one, and 


had no iſſue, then his will was, that his nephew J. H. ſhould have 
his ſaid cepybeld lands and tenements. | It was held in C. B. that 
J. H. took only an eſtate for life by this deviſe; ſince it 2 


appeared by the deviſe to Jane, that, had the teſtator intende 
to 55 him more he knew how to haye done it. Noe v. Holmes, 
2 N 


a Boo 4... | | 
138. Teſtator, entitled to freehold. and leaſehold lands, which 
lay mixed indiſcriminately, deviſed thus: “ I give and deviſe to 


„ my wife E. all my freehold and leaſehold meſſuages, Oc. at 


% N. and all my eflate and intereſt therein, for and during her 
% natural life, and after her deceaſe I give and deviſe the ſame 


„ meſſuages, &c. to my ſiſters · in- law A. B. and C. D. as tenants 


% in common; but, in caſe my mother ſhall diſturb my ſaid wife 


& in the poſſeſſion of the ſaid 1 Sc. then the ſame ſhall 


« go to V. B., his heirs and aſſigus for ever. And I do hereby 


charge my ſaid eſtate with the r of all my juſt debis, and 
e order the ſame to be paid out of th 
« eſtate by my ſaid wife.“ It was held in B. R. that the fiſters- ' 


yearly profits of my {aid 


in-law took eſtates for life, for want of words of limitation; and 


no inference could here be drawn of an intention to paſs a fee, 


from the circumſtance of the charge for payment of debts, fince 
they were to be diſcharged out of the rents and profits ; nor from 
the words which followed the deſcription of the meſſuages preceding 
the deviſe to the wife; namely, © all my eftate and intereſt there, 
fince they were omitted in the ſubſequent deviſe. Bower, v. 


Blaclett, Cowp. 234. See Denn M Gaſtin, * 2. u. I. pl. 4. inf. 


19. In Doe v. Richards, 3 Term Rep. B. R. 356. it was doubted, 


Whether the word e hereditaments” would alone paſs a fee ? but 


afterwards in Denn v. Mellor, 4 1b. 558. it was held it did not. 
20. A. deviſed two houſes to his wife during her widowhood, 
and after giving another houſe to his wife abſolutely, e 


* „ # _ 


. 
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vile. | ca 

| „ 261 

„ I We es payment of a ſum of money to the wife by B. (tester 
h eldeſt fon and heir), B. ſhould ſhare equally with the reſt of his bro- 


7 thers and ſiſters C., D., and E.; and if any of his children ſhould , 
15 die, then the forex him ar her ſhould go among the ſurvivors. Then, 
155 after diſpoſing of ſome perſonalty, he willed that his wife ſhould not 
* diſpoſe of any of the houſehold goods; but after her deceaſe or 
o marriage, that they, with. the houſes aforeſaid, ſhould be equally. 
be ſhared among his faid children as aforeſaid, or as ſhe ſhould think ; 
N | proper to diſpoſe of among them. On ejectment by the heir of D., 

* who ſurvived B. and C., but died in E.'s lifetime, it was held, that 

only eſtates for life paſſed to the children, there being no circum- 
1 ſtances in the will to ſupply the want of words of perpetuity; ane 

Lord Chief Juſtice Kenyon obſerved, that in Oates v. Brydon, pl. 4. . 

we ante, which had been cited on the contrary fide, ſome diſſatisfac- 
his tion had been occafioned by Lord Mangfield's directing an inquiry 

] as to the value of the property, as it tended to regulate the con- 
on ſtraction by the value, Gvodtitle v. Edmends, J Term Rep. B. R. 
on 635. Pettyword v. Cooke, Cro. Elia. 52. and Middleton v. Swail, 
3 Skin. 339. fl 5. E.. 1 * e 
a Sec. 2. By Means of other Words in the Will: And herein, 
me 7 1. From dhs entrediiery Claſs ec... 
lich 1. Introductory words cannot vary the conſtruction of a de- 
* « viſe, ſo as to enlarge the eſtate of a deviſee, unleſs there are 
8 « words in the deviſe itſelf ſufficient to carry the degree of in - 
* _© tereſt contended for. But, wherever they aſſiſt to ſhew the 
: «© intention of the teſtator, the courts have laid hold of them, as 
a « they do of every other circumſtance in a, will which may help 
mo to guide their judgment, as to the true conſtruction of it.“ 
By Lord Mansfield, in Hogan v. Jackſon, Cowp. 306+7. and ſtated. 
ſhall fee. 1. pl. 12. ſupra. . | 27 * 
* 2. As to all my temporal eſtate, wherewith it hath pleaſed 
Ga; F „God to bleſs me, 7 give and deviſe the ſame as follows.“ After 
os | giving ſeveral legacies, the teſtator ſays, © As to all the reſt of 
| nd «my goods and chattels, real and perſonal, : moveable and im- 
7M te moyeable, as houſes, tenements, c. I give to A.“ Lord 
G — Hirdwicke held, that A. took a fee by this deviſe ; teſtator Mg 
50 indicated an intent to diſpoſe of all the eſtate he had in the world 
| 8 in the outſet of his will, where the words “ temporal eftate” were 
£010g of the ſame import as worldly gate; and then the, ſubſequent 
rein, words, all the ren, &c. referred to ſomething mentioned before, 
wet and that mentioned before, which he was about to diſpoſe of, wag « 
105 , all his temporal gſtate, which paſſed in fee, when the teſtator had 
2 b 4 one. Grayſon v. Atkinſon, 1 Wilſ. 343. See S. P. in, Loveacres v. 
Blight, ſec. 1. pl. g. fupra. oo r 
Fe 3. „At for my worldly affairs and eftate,' &c. I do diſpoſe of 
/ "Id them in manner following: I give? &c.—* lem. I give an 
1 5 dsile unto my ſon 7. Er houſe and garden in the occu- ' 


3 ER % pation 


Ap rn; | Devilſe. f | 4 : 

« pation e ee eee e the payment of the ſum 
« of 50 l. which I give to my daughter M. to be paid out of the 
« yearly rents, till the ſaid ſum ſhall be 1 And if the 
46 fai 2 ſhall happen to die in his minority, I deviſe the 
4c faid houſe, &c. to my three daughters.” And after diſpoſing 
of another houſe, c. and ſeveral pecuniary legacies, ſhe made a 


| — — the reſidue of her perſonal eſtate. 2 was, 


| r J. took an eſtate for life, or in fee? Lord Mangfield ob- 
ſerved, that the teſtatrix ſet out with expreſſing her intention to 
diſpoſe of all her property. In the courſe of the will the ſpeci- 

named each part of her real eſtate, and the reſiduary clauſe 
did not mention her real eſtate; ſhe therefore conceived the had 
diſpoſed of it before. Had J. been barely to take an eſtate for 
life, the time of his death, his lordſhip obſerved, muſt have been 
immaterial to the deviſe over; but the limiting it over only upon 
the contingency of his dying in his minority, ſhewed ſhe meant 


to give him an abſolute eſtate in fee, if he came of age. The 


charge, indeed, of-50/. did not influence the caſe, it being pay- 
able out of the rents and profits. Held in B. R. that J. took a 
= by — 2 ' Frogmorton v. Holiday; 1 Blackft. 535. 3 Burr. 
10 18. . » ; 2 
4. But; where a will began thus: * A to all ſuch worldly eftate 


. as God hath endued me with, ee & xe lt nr 


« give, bequeath, and devife all that my freehold meſſuage and 
© tenement lying in G., together with all houſes, &c. unto 


A., B., and C., equally to them.” Then, after ſome pecuniary 


5 he gave to J. G. his heir at law, ten ſhillings. Lord 
Manifield—& Here are not circumſtances ſufficient to ſupply the 
& want of the neceſſary technical words; the teſtator does not 


ET” here ſay, in the introduction, that he means to diſpoſe of all 


« his worldly eſtate, but that, «with reſpeF to it, he deviſes ſo and 
&« ſ6. Had he connected the introductory part of it with the 
* deviſe in queſtion, it might have done; and although, from 
cc the bequeſt to his heir at law of 105. it is very apparent, that 
« he meant to diſinherit him, ſtill he muſt take of courſe, unleſs 


«the eſtate is given to fome one elſe.” And accordingly it was 
held, that the deviſees took eſtates for life only, as tenants in com- 


mon. Donn V. Gaſtin, Cowp. 657. oa 
5. So in the following caſe : „For thoſe worldly goods and 
& eſtates wherewith it has pleaſed God to bleſs me, 1 give and 


* diſpoſe in manner following: [mprimir, I give to my filter 
. S.“ (his heir at law and the plaintiff) 4 17. ; alſo I do give and 


4 demiſe unto my wife, Ber heirs-and afſigns for ever, all my lands 
* lying in B.; and I give and bequeath to my loving wife afore- 


cc ſaid all my lands, tenemenis, and houſes lying in C. aforeſaid. 


On the queſtion, Whether the wiſe took an eſtate for life or in fee 


in the lands in C.? it was argued for S., the plaintiff, that an in- 


tention to diſinherit the beir, as yas, here manifeſted, was not 
ſufficient to prevent his taking, 'unlefs the eſtate were given to 
ſomebody elſe, Belides, the teſtator knew the technical words 

of ar | "”* © - ta 
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annuity given to . to be paid by the executor, which, 


„ ſiduary | 


Get further us to che ee ef laser cue 


ee and Charge (D), Ac. 2. . 1 
N. 2. "From the Charge impofed on the Efate of the Deviſew. 


1. Teſtator deviſed an annuity to A. for her life, to be paid by. 


his executor thereafter named. He alſo to B, all his two yard 
Ang ul the recs of his bald chats te ge I, Foo 
ue of his eſtate ve to 

is debts, , and funeral expences; and . B. bis executor. 
was hel that. B. took an eſtate in fee in the eftate deviſcd 
(which was copyhold) on two grounds ; fir ft, on A gf the 
g of an 
uncertain, duration, required a fee to ſupport it; ſecondly, all the 
ſeveral deviſes to B. followed each other immediately; and there- 


fore ſhould be „ of the 
| debts, and legacies, were charged on the real as perſonal 


| bt v. Allen, 2 B 1041. 
2. Teſtator deviſed to C. B. a meſfuage, Ee, for and during the 


term of his natural life, he thereout 405. a year to R. B 
bs 3 the deceaſe ot B., one divided 2 K. B., S. Z. 


Alſo he gave his two copyhold tenements in C. to S. B 

Paying thereaut 40 f. @ year 10 B. It was 8 
tator intended to give 8. B. a fee by his will; and this intention 
was, colleQed, 4% from. the preceding deriſe to C. B. being 


during Bit hfe, whereas this to S. B. was general, without any 
. reſtrictive words; and ſecondly, from the annuity payable thereout 
to E. B., which, although to © confidered as chargeable only upon © 


the rents and profits, was payable during the annuitant's life, 
which S. B. could not perform without an ef e of inheritance 
well, 3 Burr. 1533. 

PO; the reſt; infidue, po remainder of my ee 


« -lands, tenenients, prog ns oods, chattels, and 


4 eſtate whatſoever, — 4 3 
e e eee N 


« conſtitute and ha RR ITT 
© of ti my wil This deviſe was held to 22 
— ve og 


a great meaſure, from the legacies 
Dee . Richards, Term >. K. 35 
4. As touching all ſuch eſtate of lands, ay rang 
chariels as God hath endowed me with, 1 give, den and be- 


a ſee; and 


Tas 


* ” « * - . 
3 ; | 8 n 
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| queath Qordobibe: roltcwweths/ Then teſtator deviſed to his grand- 
= JB. his higber dwelling-houſe iunthe town of S., paying 
| year ant. year; out of the aid higher dwelling ho „the 
15 5. unto A. Lord Ch. J. een obſerved, that the , 
— charged upon the premiſes vad intended th. continue for 
Als life, though not expreſsly mentioned ſo; and thetefore, uf 
neceſſity. . J. B. muſt take a fee. - » Godright-v. Starter, © Term 
Rep. B. R. 13. Dor v. cod beige (O. N infra ſect g. pl. land 
nkins v. ſame, Rep. te Wales 8. P. 
2 7 25 enen ee lands * r life, and then. td B., 
bie heirs and alfigus, for ever. She knen ald, « Tem, Tire, | 
| « deviſe, and bequeath all thoſe my meſſuages, lands, tenements, 
. '« and heteditaments at V, late the eſtate of T., and all other 
-< my part, hare, and intereſt of and in the eſtates of the ſajd C., 
x 1 nid her aſſigns, during ber life; and, after her deceaſe, 
and deviſe the Tate unto E., charged, neverthach; yeh 
' We the payths ment of one annuity of 204. per ann. to J., during 
2 life. the queſtion," Whether iy. took an 225 in — ot 
for life duty, amongſt other arguments taken a diſtinction was, in 
. fayour' of the Ker - at law, between a charge on the perſon of 
devifce, and A charge on the land, as was ſaid to be the caſe here; 
becauſe, it the latter caſe, it was aid, the land itſelf wal charged | 
With the annüdity into Whoſe ever hands it ca e nor. could any 
loſs accrue to the deviſee,” becauſe he would be bound for pay. 
ment on 15 poſſeſſion of the eſtate: But the court of 
B. N. Reid that E. tock an eſtate in fee; Lord Kenyon akinggour 
of what eſtate could'the' annuity to F. be paid if E. did not take 
eftzte in fee, for he might ſurvive E. ? Abzug, ]. too, expreſ- 
ed his | do whether, i. E. were not to take a fee, and he were 
3 e in Js life-time, the annuity ' would de payable, after his 
It dearki. © Andrew v. Southþhouſe, 5 Term Rep. B. 
I. the followin Mances, however, the Ken wer Jad to take 
fates fot life . 
6. Teſtator began bis will with yigg A5 f0 mn my worldly 
« g05ds Tintend to diſpoſe thereof as follows;” and then gave 
All His lands and tenements Whatſbever, after debts and legacies | 
paid, and funeral txpetices there difcharged, to 7 „MH. The M. after 
of the” Rolls was of opinion that, the Yebts' wi here charged only 
contiugentiy on the real eſtate, if the perſonatſliould be deficient, 
A. took only an eſtate — 72 but, at the inſtance of F. M. 
onſet, the point was reſttyvcd. Merſen v. Blackmore, 2 Ath. 341. 
857 L Teſtator deviſed all his real and perſonal eſtate to his wife | 
for her life; and at or immediately aſter her deceaſe he gave to hit 
In Pi alli tbat hit land lying ant being n D. He alſo willed, that 
All his grandchildren . were living, 'twelve months after his 
| . deteaſe, ſhould have gf. each of them. It was held, that 
| P., notwithſtanding: theſe trifling legacies to the grand- children 
among whom were the teſtatof 8 heirs at- law), a an 
eſtate” * 2 = Ry . "Bolton, N 1046. 
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0 Nai 3 | 2 N 
Rat deviſed to his t6 h A. and bis daughter B. ol! ir root 
dill peefornal*eftare, to de eins divided between them or the 
longeſt ſurvivar, paying a, the teflator's, lawful debts and legacies ; 
| 405 a of their decal: to thi male ir. And he gave his eldeſt fon 
and heir C. one ſhilling, de be paid him by his executors. Teſ⸗ 
rator died indebted 134“. bn mortgage of his premiſes, and bis 
fimple contraft debts exceeded his perſonal eſtate by 11/7. It was 
held, that A. and B. took eſtates for life only, as tepants in com- 
mon, by this deviſe. Doe v. Wefton, 2 Blackf. 1215, © 
g. („ As touching the diſpoſition of my temporal eſtate, I 
« give and diſpoſe thereof as followeth: — [mprimis, I will tha 
« my debts and funeral expences be paid and diſcharged. Jem, 


«I Pee unto two houſes at S., with a croft and appurte- 
« nances belonging to them, now in the occupation of A. and B.“ 


It, was held, in C. B., that V. took an eſtate for life only by 
this deviſe; fince the words of the deviſe were deſcriptive of the 
premiſes dnly as to their locality, and not of the teſtator's intereſt 
therein; and although he deſired his debts to be paid, yet he did 
not ſay dut of what eſtate, ſo as to charge theſe lands therewith. 
Frogmortan v. Wright, 3 Will. 414. 2 Blackft. 88g. S. C. . 
9. I give and deviſe unto N. all that my cuſtomary meſſuage, 
« ſituate, &c. all the reſt of my lands, tenements, and heredita- 
« ments, either freehold or copyhold, and alſo all my goods chat- 
« tels, and perſonal eſtate, of what nature or kind re after 
e payment of .my juſt debts and funeral expences, I give, deviſe, and 
« bequeath the fame unto my wife S., and I appoint' her m 
« ſole executrix.” It was contended, that the wife took a fee 
by this deviſe, and Doe v. Richards, pl. 3. ſup was cited, But 
Lord Nenyan obferved, that there the debts wete to be paid by the 
deviſee, and were a charge on the eſtate in his lands; but, in the 
principal cafe, although he admitted the real eſtate was charged in 
aid of the perſonalty, with debrs and funeral expences, yet there 
were no words, he ſaid, charging it in the hands of wife : 
and he cited Merſon v. Blackmore, pl. 6. ſup. as in point. And, 
accordingly it was held, in B. R., that the wife took an eſtate 
for life, — Denn v. Mellon, 5 Term Rep. B. R. 558. * 
N. z. Fram the Nature of the Truft repoſed in the Deviſee ; and 
herein, firſt, where the Truft requires a Fee, but Words of In 
», hericance are wanting: and next, where the Words give a Fee, 


10 | but the Truft requires only a partial Eſtate.. 


1. Teſtator' gave to the Latin ſchool of V., if any man was 
poſſeſſed of it that taught boys, and was riculy grounded in the 
Latin tongue, the ſum of 5 ., to be paid him yearly for teaching 
and inſtructing three boys. This was held to paſs a pen 
ſmoe it was not a gift to any particular ſchool-maſter, but to the 
ſchool itfelf; and the general words “ for inſtructing three — LF 
meant three in ſucceſſion. Chegeman v. Partridge, 1 Atk. 436. 


25 


End 3 © 2. Teſtator, 


, 
266 
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2. Teſtator, ſeiſed of freehold and copyhold lands, gave forenl 
nnuities of 30. each to different perſons, ſome for life, and others 


of 
in fee, and directed them to be paid by his truſtee J. C. He 


then gaye ſeveral {mall legacies. And he deſired that his tenant 


ſhould not be removed from his farm during his life, 'Then 
id | 


he 
l, „ I do alſo leave unto my truſtee executor, out of the 


4 yearly rents of the farm, 17. 104, 2-year for repairs and other 


« ufes of the farm,” He afterwards left to his truſtee and ex- 


© ecutor 3/. for ſawing out the coffin, and 57. to build a tomb for 


«executor and truſtee of this my will, he paying all my juſt debts, 
t tru 


im z he . to ſee that it was kept in order. 
en he gave ſeveral directions and more legacies; and con- 
cluded, © And I do hereby appoint J. C., before mentioned, ſole 


« 1-gacics, and funeral expences.” Held, 


in F.C. neceſſarily required he ſhould take a fee. Oates v. Cooke, 


. 45 Charge, ante, (G). Kr. 2. . 2. 


1684. 1 Blockft. 543. 8. C. Doe v. Wodbouſe, (O. b 
2 , 35 . pa ie Kr des 
The of deviſes in truſt, wor 

. in truſt, where the words er. 


* 


g the life of A. to preſerve contingent remainders remainder 


RE? Deviſe to A. for life; remaiader-to truſtees and their hein 


t B. for life, and after the determination of that eſtate in his life- 
time to truſtees and their heirs (not ſaying during his life) to 


ſerve contingent remainders; and, after his ©, to the uſe of his 


firſt and other ſons in tail male; remainder to teſtator's rightheirs. 
A xecovery being afterwards ſuffered by the firſt fon of Y without 
the truſtees joining, it was objected, on behalf of a purchaſer, that 
they ought to have been made parties, as they took a fee under the 
limitation ;z while on the other hand it was contended, that the 


intent being to give the eſtate to them for the ſole purpoſe of 
«pu 


truſtee. 
Rep. B. R. 435., where it is ſaid arg. that his Lordſhip's o. 


r — 
te was 
limited, by 
deed and 

nine, to the 
uſe of the 


we remain 


der to the 


uſe of truſ-" 


reſerving the contingent remainders, which could 

during the life of B., that made the deviſe equiyalent to a gift to 

them only during his life. But Lord Ch. 7 bur , without de- 

termining the point, directed a conveyance to be taken from the 
Baal v. Alling ton, 1 Bro. Ca. Ch. 72. See 7 Term 


opinion was, that the truſtee had not the legal eſtate; but it being 

the cafe of a purchaſer, he thought he was bound to put the mat- 

ter out of doubt. wh 2255 5 "Ny | 

- 4. Deviſe to A. for life, and after the determination of that 

eſtate, unto truſtees and their heirs, in truſt to preſerve contin- 
remainders, c., nevertheleſs to permit A. to receive the 

rents during bis life; and from and after his deceaſe, unto his 


rſt and ſons ſuccellively in tail male, with ſeveral remain- 


ders over in like manner; eſtates to truſtees and their heirs 
generally being interpoſed after each life eſtate. Held in B. R. 
that the truſtees, notwithſtanding the general terms of the 


limitations to them, took eſtates dnly for the lives of the reſpective 
tenaſits for life, the nature of their truſt requiring them to be thus 
| _ confined ;/ 


77 
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+ (N. a) Eftate-Tail by Devise. 


ill is, that the ſaid moiety, 
6 leaſe “ aid niece D., 
2 fard Z.“ . 
n net to the 


| fapray) ſeemed to ent p 
fupra,) from raifi 


In what caſes a gift without words of limitation ſhall be 


Devile, 267 
confined t de thee having ſhow this de d G — 


tin to them the ſame eſtate aſter each ſubſequent eſtate for 
is. Deer Hicks, 7 Term Rep. B. R. 433. | bee | 


might all 
Whatever may rr 
a» well as wills, the however unqualified the terms of to hall 

its the intent of the parties, See Butl. note 1. ſec. 6. Co. Lice, 


an beft 
Ser RY RO” | 5 | 
y what Words. | 239- 
By Implication, | IN 


1 PESTATOR ge his lands to his wife for 
| 0 


and my will is, that if my fon R happen to de 


, without heirs, then m we. jo was the Cl fon, x Held 


in C. B. that the eſtate of the elde and who 
could not want hears, while-7 rv. tpn was turned into an 
Nele to 7. Goodright v. 


Goodridge, M. 1742, Rep. temp. Willes, 369. 


2. r, being poſſeſſed of a teaſchold eftate, and havin 4 
two fiſters, 4 and 8 two nieces, C. and D., — 


moiety of-the leaſchold to his niece C., and if the: die 


-one, then to Z. (a ſtranger), and in caſe E. ſhould 
yan r e apprenticeſhip, then to hi 


his nietce D. r 
I k = dre 


the other moicty, and to amvunt 62 ie thre 
to D. and her iſſue, with a contingen 2 
L upon ber death without dhe in their gene Bibin v. Walker, 


Amd. 66 r. a 
3. Lord Chaneellor ; and after him the Houſe of 
L. 4. ſeth. 3. pl. 2. 


Lots, in the caſe of 
the Lords in Langborough v. For, ecuded by the dex --" 
in V. 2. 1 
ng an eſtate tail | by imple to the teſtator - 
ſons, by ay future marriage, Fearne's Ex. Deut, 3d edit. 334. 


* 
« 


. N 


* 
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n= 9 Eſtate for Life, by Deriſe. In web a 4 

WM Eſtate for Life ſhall be. aid 4 * raiſed 3 by Ds. 
Þ . x 9:4" 


"A Leſſee. of lands. ter 99 ales it he, Ks N 3 ( 
1 and J. B., or the ſurvivor of them, ſhould ſo long live, n 
WY his will es « to his daughter Mary, after the. deccgſe of Y 
e 1 Betty,” the premiſes. in queſtion during the life of 
tte ſaid 5 — „ and made Betty and Mary his executors; This was 
R. 


- 1 held in to be a good deviſe to Betty for life 12 ns ; , 
me Being the "text hui que vie in the leaſe. Roe v. Somerſet, . ( 
8 9 Rep. 692. 5. Burr. 2605. 8. Cf 
eſtator bequeathed - to his wife for life, ben to his two 5 
daughters to he dffributed to ſbe dlildren of tbeir bodies, by their jc 
luaſt wills and teſtaments. The queſtion was, What mould be- t. 
come of the intermediate intereſt ? Lord Thurlow thought it : 
mult, go.to the 1959 Is for. Jife. fair id I'M. — 
Cas Cb. 236. 4 MN u C © | 3 N 
HN * eh {I Bah Aa 1407 . 4 =» 
— n * 155 Life or BY br the W a fo 
eee e 04 un ne eee Ji 2 
1. Arincn a codicil, gave his * „ieh 5 was * 
T leaſehold, to by. niece E. during her life, with. all the- wi 
| houſchold: ds that ſhould. be found therein at the time of his * 
deceaſe. It was held, that the word. with. ſo; conjoined the two. i 
4 bequeſts, that E. took no greater intrteſt, in, the houſebold goods ; 
than in the dae om v. FN. a A. 470. . v. = 
Baker, '2 Ath. _ 8. 1 20 
2. Teſtator 305 Ain with ſayings, « * thoſs worldly hh 
& goods and 3 where with it bag pleaſed God to bleſs * 
4 me, 1 give; and diſpoſe in manner following.” And chen, 4 T7 
after giving a ſhilling to, his heir at law, and diſpoſing, of his 7 
perſanal eſtate, he proceeded thus; % Alſo, I do give and demiſe us 
e unto S. my wite, her heirs. and afſgns for ever, all my lands N 
46 lying i in the pariſh of B. And I give and bequeath to my. wife — 
« aforeſaid..All. my lande, tevements, and houſes, jying in the C. 
pariſh of C., to wit; and then he enumerated them, It was 2 
held in B. R. chat che wife took only ab eſtate 2 75 in the g 3 
x andes Fan keel. * Dough 788. Pr e 2 
ROM 29943 £3 ye * eie "£17 14 Ts 40. £ 1.43 | 7 
— 218, (. a). What Words give Une for 55. 10 rat. or far 
In Fee. If be die Ds Iſſue, Cc. And how * 


5 _, conſtrued. | 
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| (8 9 What Words give Ra Eſtate, . Paying, Ge. 
8 . See L. e) ſup. ſec 2: 1. 2. | 
tr. a) Eſtate fs "4" in Tail, or in Fay * the 
Log Word Eftate, or Land. = 
. Ses (i o ſup lu .. 


0 5 Eſtate for Li; in Tail, or Fee, wy the Word 
Wo Heir,” or each other's Heir. un zun ee 


| 1. TT ESTATOR deviſed Jands to his ſon F., to i the rents 


0 


— 


s viner a 3. 


and profits thereof during Bi natural 2 with power to 


AS jointure of all or part; and after his death and jointure, 
if any made, to the heir male of hir body lawfull ly begatten, during 
the term of his natural life ; and, for dhe of ſuch heir male, he 
gave the ſame lands to another ſon. It was adjudged, chat F. 
took only an eſtate for life; for, though it was agreed that 


the limitation to him to enjoy and take the profits during his life, 
and after his deceaſe to the heir male of bis body, even in the ſingular 


number, would make an eſtate. tail, where nothing appeared 


which explained the intent tothe contrary ; yet here the heir male 
was to have it for /ife only: and the deviſe over, for want of ſuch 
heir male, did not import that the ulterior deviſee ſhould not have 


it tall F. died without heir male generally; but for want of ſuch heir 
male, as was to have it for life. White 2 ory ins, Com. Rep. 


_ 23g. 8. C. ſhortly ſtated in 8 Vin. Abr. 2 
2. © Deviſe to A. for life, and 2 ent: to his ſon B. 
& and his heirs male for ever; but if the. ſaid B. ſhould die 
& without iffue, then to his next heir male for ever; the elder to 


« be preferred before the younger; and i no iſue male left behind = 


« ſaid A, then the ifith to "deookor to the females ; if no females, 


«then A. to difpoſe thereof as he 75 think fit.” A ſhort 


time before the making of the will A. had iſſue two ſons, B. and 
C., and a daughter, D.; but C. died before the execution of the 


. will. The teſtator dw of the birth of C. when he made his 


ol but not af his death; B. afterwards died without iſſue. 
udges of C. B., to whom this caſe was ſent out of Chancery, 
2 their opinion, that A. took an eſtate for life; and that 


B. being dead without iſſue, D. in the exiſting ſituation of the 


family, had an eſtate in tail general then veſted in her, in te- 


ba Mos b), 10 (A: b. 2), infra.” 
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mainder expectant on the death of A., with remainder to 4. in | 
tee.” Fell v. Fell, 2 Blackft. Rep. 888, 3 Wil 39g. S. C. 
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er Eſtate for Life, in Tail, or in Fe by the 
| Words equelly to be divided, &c. 


„ T)EVISE of gavelkind lands to 4. and the heir of hr body 
lawfully begotten. or to be begotten, as well 
males, and to eir heirs and aſſigns for ever, to be divided — 
ſhare and ſhare alike, as tenants in common, and not as jointenants. 
A. died in the lifetime of the teſtator- Held in B. R. chat the 
words © beirs of her body” did not operate as words of limitation, 
' but gave a fee to the heirs of her body as purchaſers ; for here, 
it was ſaid, theſe words did not ſtand independent and unquali- 
| fied, 3 ant Faw nn 
_ ſubſequent wogds, and were coupled with them; and the 
words « ar well females ar males,” annexed to the words i heirs 
aof the body,” were incompatible with ant] expreſely broke the 
deſcent, becauſe gavelkind lands cannot deſcend in that manner. 
The deviſe too, it was- obſerved, ex y created a 
common, which was im Gible by t, as that m 232 


| w_ in OD. i 2 Burr. 1100. 0 


bis ie; and in Eo ſue, over. Notwithſtanding 
words «© and among ff, peared to im Aigen, the 
court of B. R. ee . took an tail; ſince 
otherwiſe the teſtator's gow intention could not be fulfilled, 
| the deviſe over being in default of iſe of A., which iſſue could 
| not-take, unleſs in a "tm of Arkin Buller, I. obſerved, that 
2 W by this conſtruQion, the court indeed went further than they had 
=; . _ in 2 4 the former caſes, becauſe, in order to fatinfy it, 
* the words 40 and among t i* but,*in doing this, - 
he Ry 6 y were warranted, from the general intent of the 
.deviſor, who meant A. s whole line of iſſue to take in 

to the remainder-man, - Doe v. Applin, 4 Term Rep. B. R. 82, 
3. Teſtator directed his executors to lay out 2000 J. in the 
3 E of a freehold eſtate, to be ſettled on his wife for life, 
and alſo gave his. wife freehold and leaſehold eſtates for her uſe ; 
and, after her deceaſe, he gave, deviſed, and bequeathed the 
ſame unto his ſon R., and to his ifue lows ay. e 
* , fo e ny Ze dang qe his 
d ſon to die wit ue gotten, his will was, 
that all, as well his preſent freehold as leaſehold eſtates, as the 
eſtates e directed to be purchaſed, ſhould be ſold, and the 
money ariſing therefrom ſhould be equally divided between the 
| children of his brother, and ſiſters. And he directed, that neither 
| the eſtate directed to be purchaſed, nor any of his preſent freehold 
or leaſehold eſtates m ieh be be ſold during the life of his wife or ſon. 
One queſtion was, What 8 by this deviſe? Lord 
e that the eier did nor mean the ett 
to 


a 
; 


» 040 SW 


—— 
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to as an eſtate tail, but 
t 


re TO OT EET WTI OP C0 50S” 


tO P. deviſed a piece of land to 4. and the iſſue of bis 
uch iſſue, to 


\ 


n 


al ue this the chiliten' houll take Uftxt- 
butiyely, in which caſe they muſt take as parchaſers; and the 
2 was, that R. took A. Aue 2. life, with 2 
power to diſtribute the eſtate at his th. It bad been objected, 
that the word iu would extend to grand- children, or any other 
kindred of R., however remote. His Lordſhip admitted it would 
be ſo; but only in this point of view, as a deſcription of the 


objects to whom the power of the ſon was to extend; and, ho- 
liſe o 


e ſon; and if ſo, it was of no conſequence how they 
were deſcribed. It was an eſtate, he added, deviſed upon two 
alternative contingencies, one, that there were objects capable of 
taking under the firſt limitation ; the other, that there were none 


ſuch, but that there were objects capable of taking under the 
ſecond. Hockley v. Nause, 3 Bra. Ca. Ch. 82, 1 Vgl jun. 


143- S. . 2 
4. Deviſe to A. and the heirs of her body lawfully to be 


tten, for ever, as tenanti in common, and not as joint-tenants z - 
and in caſe A. ſhould happen to die before twenty-one, or without 
leaving iflue on her body lawfully begotten, to B. and his 


heirs. Held in B. R. that A. took an eſtate tail; Lord Chief 
Juſtice Kenyon ſtating it to be a general rule in caſes of this kind, 
(and he inſtanced Eisen v. Robinſon (B. b), /ec. 1. pl. 1. infra, 
and Roe v. Dodſon (A. b. 2), ſec. 2. pl. 3.) that where it appears 


in a will, that the teſtators had a general intention, and -a ſe» 
condary intention, and they claſh, latter muſt give way to 


the former. The intent in the principal caſe certainly, was, that 


A. ſhould take only an eſtate for life, and that her children ſhould 
take as purchaſers; but then it was alſo meant, that all the - 
progeny of thoſe children ſhould take before any intereſt ſhould 
veſt in the deviſee over; the latter intention, however, could 
not be effected, unleſs 4. took an eſtate tail. Doe v. Smith, 


7 Term Rep. B. R. 5 121 * 


0. a) Eftate in Tall. By the Mer Sons, Chillen, runs 


1 


* 


4. 
5 


lawfully to be begatten living ot his death, and for want of 
the university of Oxford. Lord Keeper Henley— 
« The iſſue cannot take by preſent deviſe as joint-tenants with A. 


The iſſue were not to take by remainder, but by deſcent; as all 


« the poſterity were intended to take, it cannot be a contingent 
« remainder, but a clear w at- fail.” Univerſity of Oxford v. Cf 


2 Amb, 365. See Richards v. Abergavenny, 8 Fin. 232. 


12. 1 eagle HC ik ao 115 
2. Deyiſe of all the teſtatrix's real cltate in A. to B. during her 
life, and at her death to her children; and in caſe failure of chil». 
Gen of B., then to the plaintiff. B. had iſſue at ag wy 


* 
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td eeſtatrix, which happened a peer aſter the date of the will, ſeven 


| children. Aſterwards B. and J, her huſband ſuffered a recovery 


| to the uſe of themſelves for life, and then to the children of B. as 


they or che ſurviyor of them ſhould appoint, and in default of ſuch 


appointment, to the children of B. by J, except the eldeſt, as 


. tenants. in common in tail. Afterwards B. died, and then 7. 
hs without having made any appointment. B. had living at 
her death ſix children, (including. the. eldeſt ſon excepted. in the 

uſes of the recovery,) all of whom, on the death of J., ſuffered a 

recovery to the uſe of themſelyes in fee. Upon a caſe ſent out of 
Chancery to the court of B. R. for their opinion on theſe facts, 
they certified that they were inclined to think that B. took an 

eſtate tail under the will; but, if ſhe took. an eſtate for life only, 

they were of opinion that the children took an eſtate tail; and 

that, in either caſe, the limitation of the plaintiff was barred by 

recovery, and he had no title. Hodges v. Middleton, Doug“. 430. 

. * Sweetapple v. Binden, (B. b. 3) inf. pl. 2. 2:88 
But in Gin= _ 3- In Wylde v. Lewis, (C. b) inf. pl 1. teſtator deviſed lands to 
ger v. White his wife E., and then ſaid, © If it ſhall happen that my ſaid wife 
4 infr. « E. ſhall have no ſon nor daughter by me begotten, and for want 
where the (t of ſuch iſſue, then the premiſes to go over.” E. had no child 
deviſe was to Hy the teſtator during his life, but had a daughter born after his 
Aten e death. It was held that E. took an eſtate-tail. See alſo Robinſon 
dne v. Robinſon, (B. b) inf. fact. 1. pl. 1. S. TF. | 


children ſuc- 


ceffively and theit heite, und in default of ſuch, to his female children and their beirsz and in caſe A. 
et te SEN POIs PS ahds Ht; Gag he AE 09, filters; jroky-oh fee for 
. only. 1 * A 31 7 2 5 a 


£2 


— (A. b) Eſtate for Life, in Tail, or in Fee; by Words 
lrſt limiting a Fee. a 


Se. 1. Where the Conſtruciion is formed from the expreſs 

8 | Import of the ſubſequent Words. © | 
1. PESTATOR having charged feveral legacies upon his land 

— 1 T deviſed that in cafe his for T. ſhould happen 1 2 before 2 
married, or, being married, ſhoutd have no children lawfully begotten, 
then his lands ſhould remain and deſcend equally to. his daughters 
and their heirs, paying his legacies, except ſuch jointures as his ſon 
ſhould happen to make upon his wife, not exceeding, &c.; and in 
caſe both his daughters ſhould die without being married, or being mar- 
euer have no children of their reſpective marriages, then he 
willed that all his eſtate ſhould deſcend to his nephew J. M.; and 


-” + 


at the end of the will he deviſed to his ſon T. all his eftate, real 


and perſonal, not already diſpoſed of by his will. After teſtator's_ 


death T. ſuffered à recovery, and died without iſſue ; upon which 


his ſiſters entered and ſuffered a N and died without iſſue; 
ie 


and then the heir of J. M. entetetſ. queſtion was, Whether 
dhe deviſe eo J. M. was a remainder depending on a Particult 
os . — 7 n R preceding 
Is: of 


— 


Oebite. = 


preceding eſtate in the ſon and daughters, or an execitory deviſe ? 


And it was contended, that, if the ſon took any eſtate by the willz 
it muſt be an eſtate tail; but this could not be for want of expreſs 
words, and that here was no neceſſary implication. But Lord 


_  Hardwicke was of opinion, that there were two rules which went 


2 great-way in determining the caſe, int, that it is ĩimmaterial 
which words come firſt, or laſt, for the conſtruction muſt be made 


upon the whole will; /econdly, that no limitation ſhall be eonſtrued 


to be an executory deviſe, if it may be @ remainder. That here; 
in the ſubſequent part of the will, was an expreſs deviſe to the 
fon, and it was given by the word efate, which was ſufficient! to 
carry the fee; ſo that it amounted to a deviſe to the ſon, and his 


| heirs, and if he died without iſſue, remainder, &c., and that was 


nothing but an eſtate tail; but, if that were not ſo clear, yet as to 
the daughters he thought no objection could be raiſed, for there 
was a deviſe to them, and if they died without children then, , 
ſo that their recoveries at leaſt were ſuſficient to bat tlie nepheuꝰi 
remainder. Judgment accordingly. Wealthy v. Boſville, Ca. 
K. B. temp. Hard. 258. f * 47-2 3 451390 dere 

2: Deviſe to A. for life, /ans waſte, and immediately after her 
deceaſe to ſuch iſſue of her body as ſhould then be living andito 
the heirs of ſuch iſſue, that is to ſay, if one child, thermhole- to 
that child and its heirs; if two or more children; then to them 
equally among them, ſhare and ſhare alike, as tenants in commoum 


and in caſe A. ſbould die without iſſue of en 
or in caſe all ſuch iſſue ſhould die ⁊uithout iſſus, fo that all A de 


ſeendants ſhould be dead without iſſue, then doc T. and J. After the 


teftator's deceaſe A. and her huſband ſuffered a recovery, and ſne 
died without ever having had any iſſue The queſtion mwisz 
Whether T. and J. were barred by the recovery t It was admitted, 
that A. took only an eſtate for life; but it was commended that the 
iſſue took an eſtate in fee, and ſo the deviſe over was contingent; 


and barred. - Bu“ the court held, that the limitation to A. 8 3 


was only a remainder in tail, (as in Beck's caſe,) for the ſubſequent. 
words, . and if all ſuch iſſue. ſhould die without iſſue,” reſtrained * 
the preceding limitation to the Beira of ſuch ifſue, aud reduced it 
to an eſtate tai: the conſequence of which was, that the ſubſe- 
quent limitation to T. and . was a veſted inſtead of:arcontingent 
remainder, and ſo not barred by the recovery of A. and her haf 
band. Doe v. Reaſon, cited 3 Wilſ. 244. TIF)" | 
3- © I give, deviſe, arid bequeath to V. S., when he: ſhall ac- 
« compliſh the full age of 21 years, the fee ſimple andinheritance of 
& L. to him and his child or children for ever; but if V. ſhall die 
& before 21, then I give the fee ſimple and inheritance of U. to 


TE EYT 
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„ my wife E. for ever.” V. S. was under age, and had. no 
children at the time of the deviſe. He afterwards attained 21. 


Held in B. R. that V. S. took only an eſtate tail by the deviſe, 
Lord Mansfield obſerving that, if the teſtator had ſtopped at the 


words „ fee fimple and inheritance,” the fee ſimple would have 


paſſed; but that the words * child or children” were in this caſe to 
4 Vo. III. v | T 0 „ 5 the 


. © Devin, 
che full as reſtrictive as if he had ſaid, SLY ee ating 


& heirs of his body.” Davie v. Stevens, 1 Dougl. 320. 
4. Teſtator deviſed lands to his wife for life, and after her deceaſe 
te to be equally divided between his four children, and to each of 

d them and their heirs for ever, ſhare-and ſhare alike ; and in caſe 
„ they ſhould be minded and agree among themſelves to ſell the 
ec 4wbole, then every one of them ſhould have their equal ſhares of 

„ the monies from thence ariſing ; but, if they agreed to keep the 

es eſtate whole together, then all the rents, &c. from time to time, 

<«< .as they ſhould become due, ſhould be equally paid and divided 

e between bis {aid children, and to the ſeveral and reſpective heirs of 
e them on their. bodies lawfully begotten, ſhare and ſhare alike.” 
Held in B. R. that the children took only eſtates tail; for although 

the deviſe was to them and their heirs, and they had alſo a power 

5 of ſelling, yet the ſubſequent words reſtrained the operation of 

- theſe former ones, and reduced the eſtate deviſed to an eſtate tail. 

point in Roe v. Avis, 4 Term Rep. B. R. 605. 

. Teſtator deviſed lands to his ſon A., his heirs and aſſigns for 

ever; and other lands tp his ſon B., his heirs and aſſigns for ever; 

and other lands to his ſon C., his heirs and aſſigns for ever, with 
| condition, that his ſon C., his heirs and aſſigns, ſhould 

N 2 2 daughter of the teſtator's 37. till her age of 

and the teſtator charged the ſame premiſes with ſuch pay- 

then , e Fare of his three ſons ſbould- depart 
ithout iffue of bis or their bodies, then the eſtate or eſtates 
ſhould go to the ſurvivors or ſurvivor ; and if all his 
ſhould happen to die without ſuch iſſue, then he de- 

id premiſes to his four daughters and their heirs and 

he further charged the premiſes ſo as aforeſaid 

to C. and his heirs, with 400. to be by him or them paid to 

grandchild. Held, that the deviſe to C. did not give him 

but an eſtate tail. Roe v. Scott, Fearne's Ex. Dev. 1b edit. 
203- Doe v. Rivers, 7 Term Rep. B. R. 276. 8. P. 
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ef. 2. Where the Conſtruction is formed from the ſubſe- 
Words, accompanied with other Circumſtances, 


rx. Teſtator charged his eſtates with 200/. to be laid out in 2 
houſe, which he gave to his daughter AH. for her life; and, after 
her deceaſe, then the ſame to go and be enjoyed by the children of 
begetten and their heirs, if ſhe ſhould have any; and, in 
default thereof, to W. L., one of his younger ſons, his heirs and 
N After the teſtator's deceaſe, V. L. deviſed his intereſt 
in the houſe, and died in the life-time of M.; and upon the death 
of M., without children, the queſtion aroſe, Whether the deviſe 

| by V. IL. was good? it being contended, by the teſtator's grand- 

| fon and heir, that the deviſe to the children of M. was in fee ; and 
That a con- conſequently che alternative deviſę to V. L. a contingent remainder; 


| — „ as ſuch, not deviſeable by him in the life-time ok M. Lord 


15 


FT 


| Sourrer, | llor Hardwicke ſaid, that in order to make che deviſe to 


9 9 5 V. I. 
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a deviſe to A. and his children, or to e 
his children, would give A. an eſtate tail, if he had no children at 
the time, according to Wild's caſe, 6 Co. Rep., yet, in the principal 
caſe, there were words of contingency, viz. © If ſhe ſhould have 
« any,” which diſtinguiſhed the caſe from Vild's: that, as to the 
eſtate which the children of M. would have taken; it certain 
would have been a-contingent remainder in fee, if there had been 
no limitation over, or if W. L. had been a firanger; but he being 
uncle of the children, it was impoſſible they ſhould die without 
heirs, during the exiſtence of him or any of his ifſue; that the 
doubt aroſe from the equivalent ſenſe of the words, * in default 
« thereof,” whether they related to the children of M. or to the 
heirs of Tuch children? If to the fitſt, the caſe then amounted to 
that of Loddington v. Kime, (ſtated frequently in Nner,) and made 
it a fee with a double aſpect, or, as it is called in that caſe, two 
concurrent contingencies, of which either is to ſtart, according as 
it happens, being remainders contemporary, and ot expeRaris 
one after another. But then both would be confingentz"@&-welt 
that to the children of M. as that to . L., which wa#a\conſtrges 
tion never made without abſolute neceſſity. * Here there wayne 
ſuch neceſſity, the words © in default thereof,” taking*in+both 
ntingencics, as well that of M.“ s dyirg without children dg of 
ter chi ren dying without, heirs; which laſt eonſtruction reduced 
the caſe to that of a deviſe to one and his heirs; and, in default 
of heirs, then to a perſon who was collateral heir of the firſt de- 
viſee. And he held; that the children took only areſtate*tail; 
and ſo the deviſe. to . L. was veſted:  Tves v. Legge, Fearne's 
Cont, Rem. 4th edit. 554. 3 Term Rep. B. R. 488. note. S. CW. 
2. Teſtator, having two ſons, G. and F., and two daughters, 
the one married to V. P. and the other to F. P., gave his <eftats 
at A. to J. and his heirs, and for want of ſuch, to the heirs of his 
other children, And he gave his eftate at B. to * P. and N. P., 
and their heirs; and for want of ſuch, to the heirs of +hig other 
children, It was reſolved, ig, that J. took an eſtate tail, be- 
cauſe the limitation over was to the heirs of the other children, 
who were heirs collateral to J.; and next, that V. P. and J. P: 
took joint eſtates in fee. Pickering v. Towers, Amb. 363. Die 
5 4 temp. Talb. 1. 8. P. Denn v. Slater,” 5 Term Rep. 
3. Teſtatrix deviſed to T. G., his grandſon, for and during his: 
natural life, and after his deceaſe to his heirs and affigns for ever ; 
and for want of ſuch lawful heirs to T. F. (another grandſon of 
the teſtator), bis heirs and aſſigns for ever. The court of B. R. 
were clearly of opinion, that T. G. took only an eſtate tail, fince 
there never could be an entire failure of his heirs whilſt T. E. or 
his heirs remained. Morgan v. Griffiths, Coop. 235. Nottingham 
v. Jennings, Rep. temp. Witter, 166. note (d). 8. P. 
je I: 


1 4. Deviſe 


V. L. good, it muſt be a vefed remainder. That he M. is now a- | 
' took no eſtate tail; the deviſe was to her expteſsly for life, and — 2 
therefore no greater eſlate ſhould —— implication: fory though ce(1. 3), 
*”7 


and after his death, to /. 


Fc OE Sat rr CC 
4. Deviſe to teſtatrix's eldeſt daughter A., and the beirt 4 | 
Deer body far ever; and for want of ſuch iſſue, to her daughter B. 
and the heirs of her body, and. ſa on to her third and fourth 


- Devile, 


daughters in tail; but charged with 180 U., to be levied out of the 
firſt. annual profits, and to be divided equally amongſt the three 
younger daughters; and that the executors ſhould ſtand ſeiſed of 


the. premiſes for ſo long time as they ſhould have raiſed the ſaid 


ſum, or the ſame ſhould be paid by A, or her heirs; and imme- 
diately after the raiſing or other payment of the ſaid. ſum by A. 
or her beire, then that H. and her heirs ſhould enjoy the premiſes 
for over. The queſtion was, Whether A. took an eſtate in fee 
ſimple, or in tail? which queſtion, Lord Mansfield ſaid, reſolved 

itſelt into this; Whether the words 4 heirs of A., thrice repeated, 
relative to the redemption of the term veſted in the executors, 


mould be conſtrued to refer to the ſpecial defignation of the heirs 


to whom, the eftate was deviſed in the beginning of the will, or 
to-introduce a new denomination of heirs, and to amount to a 
revocation of the exprets.citate tail, and the remainders over given 


in the beginning of the will. He obſerved, that the word Heirt, 


in the. latter part of the will, was uſed in contradiſtinction to the 
fiters, who would-be the heirs: of A. if ſhe had no iſſue ; and he 
concluded: with, delivering the opinion of the court of B. R. that 
A. took an eſtate tail. Doe v. Hyldes, Coup. 833. N. 
8. But where a deviſe. was to A. for life, and after her death to 
JF. and his heirs for ever; and in eaſe, the e of 7. without 
any heir, then to C. the half brother of J. Tbe deviſe to C. who 
Was incapable of taking as J. s heir, was held a fee mounted upon 

a ſee, and ſo void. Tilbury v. Barbut, 3 Att. 617. 1 J,. 89. S. C. 


- 


Frglon v. Funnel, Ca; temp. Millet, 164. S. P. 


bes. [X. b. 2) Eſtate- Tall. Where the Limitation is 


abridged or enlarged by Words ſubſequent. 
| ; Set. 1. Where the Words abrid ge the Duration of the Eflate. 


DEVISE to A. for life, and then to his male children for 
their lives, and to the male children deſcending from 
them, and upon their deceaſe or failure to B. and the heirs male of 
his body for hh ſame term of life, and upon the ſame terms as the 
deviſor intended the ſame for A. and his male children. After 
urge, in C. B. that A. took an eſtate for life, it was next 
held that H. alſo was entitled fax his life only, the latter words 
being explanatory of what heirs were meant; and Lowe v. Davits, 
8 Vin. Abr. 258. pl. 29. was cited. Goodtitle v. Weodbull. Ca. 
temp. Willes, 592. See Somerville v. Sethbridge, 6 Term Reps 
. R. 213. and V bite v. Collins, IU. a), ante, ox. ENT. 


Ser. 2. 


6. 2. 


* : N , g f Deviſe, | | _ 
$3. 2+ Where the Words ſuperadd a new Courſe of Limitatin 
| $34 441 to the Iſſue. oa | 


1. Deviſe to L. for life, then to the heirs of the body of L. 

and their heirs; and if ſhe died“ without ſuch heir of her body,” 

then over. This was holden an eftate tail in L. Morris v. 

Legay, cited 2 Burr. 1192. and 2 Ak. 249. See Legat v. Sewell 

(B. 5.45. inf. pl. 1. S. P. EDS | 
2. One deviſed, after his wife's death and failing of iſſue of her The above, 
body, a meſſuage, &c. in K. to J. H. for life, remainder to the On Fearney 
iſue male of F, H. and to his and their heirs, ſhare and ſhare 9 5 
alike ; and for want of ſuch iſſue, to the iſſue female of J. H. was a pretty 
and her and their heirs; and for want of ſuch iſſue, to V. X. in 222 
He alſo gave houſes at M. to his wife, remainder to J. H. tion not be- 

for life ; and from and after the determination of that eſtate, to ing to herr 
the iſſue male of the body of J. H. and to their heirs; and for — f 
want of ſuch iſſue, to V. K. in fee, with a proviſo, that the be- with words 
queſt and limitation of all the premiſes limited to J. H. and ſucb of limitation 
Pre male and female was upon ſpeciil condition, that if J. H. or 1e labert 

is iſſue, or any of them, ſhould alienate, &c. the bequeſts, by the con- 
they) ſhould pay, &c. 2000 l. untothe perſon, c. taking next nection in 
virtue of any of the limitations. Upon a recovery being ſuf- 4% 

fored by J. H. of the eſtate in M. the plaintiff * 12 bill pr may won 
for payment of the 2000 J., upon which a queftion aroſe, Whe- in queſtion, 
ther J. H. took an eſtate-tail or for life only in this eſtate? In he other 
| ſupport of the latter conſtruction it was argued, that it was ex- eftate in K. 
preſsly limited to him for life, and the ſuperadditional words, which had 
after the words of limitation to the iſſue male, ſtrongly indicated to che if 
the tèſtator's intention; that the word i/ue was naturally 4 word mel, bir or 
of purchaſe, and though conſidered, in tome caſes, upon a will, 2% N 
to be a word of limitation. yet that was only where the intent of e alte. 
the teſtator required it. But Lord K. Henley was of opinion, that But the ex- 


J. H. took an eſtate-tail, and that the proviſo was repugnant to *** *f tbe 
proviſo to 


o 


the eſtate. King v. Burchell, Ambl. 378. Fearne's Cont. Rem. te iffue 


4th" edit. 252. 4 Term Rep. B. R. 296. nate (d). S. C. was, bo faidy 
| | | | : . very ſtrong 
againſt their taking in fee — Mr. Fearne then proceeds to ſhew that, ſhould it be-urged, that the implication 
from that circumſtance might have been ſatisfied by an «ftate-tarl male to the iſſue as purchaſers, ſuch a 
conſtruion would either bave rejected the words their beirs, or reduced them by a conſtructive qualifica- 
tion into beirs male, and thus have removed the only obj<Qion afforded by che circumſtances of the caſe, 
againſt the anceſtor's taking an efate-tail. The foregying caſe is alſo cited in 2 Burr. (103. but inac- 
curately, as is obſerved, both by Mr. Fearne, and in a note in 3 Term Rep. B. R. 145. | 


3. Teſtator deyiſed lands to G. Grew during the term of his 
natural life, and after his deceaſe, to the uſe of the ue male of 
his body lawfully begotten, and the heirs male of the body of /uch 
ſue male; and for want of ſuch iſſue male, remainder over. 
. Grew had no iſſue at the time. The court & C. B. held, that 
that he took an eſtate-tail ; Wilmot, J. expreſſing himſelf thus: 
« The intention of the teſtator clearly was to give G. Crew an 
« eſtate for life only; but his intention alſo clearly was, that all 
T 3 Wen « the 
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% the ſans of G. Grew ſhould take in ſucceſſion z both theſe in · 
« tentions cannot take place; for if the deviſee G. Grew took 
< only an eſtate for life, his ſons could never have taken; and 
, although it eventually happened, that he had no ſons, yet we 
«*mpſt conſider this caſe as if he had had iſſue. Therefore, to 


4 enable the ſons of G. Grew to take, C. Grew muſt be adjudged 


et to haye been tenant in tail; fot the teſtator's great intention 
« moſt clearly was, that the lagds ſhould never go over, but upon 
« a failure of iſſue of G. Grew,” Roe v. Grew, 2 Wil. 3:2. 


And cited 7 Term Rep.. B. R. 534. Minſpull v. ſame, 1 Ath, 


411. 8. P. | 
4» Deviſe to S. for life, remainder to his elde/t fon and his iſſue 

male: and for mant of ſuch | go of S., then over. It was held, on 

the authority of Langley v, Baldzyyn (8 Fin. 253. pl. 16. and Sut- 


ton v. Paman, ib. 385. pl. 22+), that S. took an eſtate-tail in re- 


mainder. Stanley v. Lennard, Ambl. 355. 2d point in Allanſon v. 


Clitherow, I Pef. 24. 8. P, 
5. Dex iſe of freehold lands to S. and the heirs of his body la w- 


5 fully begotten, and their heirs for ever, charged with the payment 


of 87. a- year unto M. during her life; but in caſe S. ſhould die 


without loving ifſue of his body, then to G. and his heirs for 


ever; thargeable as aforeſaid, and alſo ſubje& to the payment of 
tool. unto 4. within one year after G. or his heirs ſhould be 


poſſeſſed of the ſaid premiſes, S. died ſeiſed, leaving iſſue a ſon, 


Who, it was contended, took a fee ſimple, the words . beirs of ths 
ge body” operating ag words of purchaſe to anſwer the intent; and 


the legacy of 100/. was urged. as a ſtrong circumſtance ; for of 
neceſſity the teſtator myſt mean, à dying without iſſue, at the 
time of $.'s death; ſince, if he intended the legatee ſhould wait 


kill a total failure of iſſue, ſhe might wait for a 190 years, or for 


© ever, But Lord Mansfield ſaid, the diſtinction was between a 
_ deyiſe of lands, and perſonal eſtate; in the latter caſe, the words 


were taken in their vulgar ſenſe ; which was, dying without leaving 
iſſue at the time of the death. The deviſe was to S. and the 


hueirs of his body, and their heirs for ever; but the words “ their 
c heirs for ever” were qualified by the ſubſequent words, * in 
. cafe he mould die without leaving ifſue ;” which clearly ſhewed 


it an eſtate tail; and then the teſtator gave it over to G. And 


the other judges concurred. Denn v. Shentqu, Cop. 410. 


6. Deviſe to A. for life without impeachment of waſte, and 
after bis deceaſe, tothe iſſue male of his body lawfully begotten, and 
to the heirs and aſſigns of ſuch iſſue male for ever; and for default of 
ſuch iſſue, to. B. and his iſſue male, in like manner, c. A. ſuf- 
fered a recovery, and died without iſſue. On ejectment brought by 
a remainder-man, Lord Kenyon, Ch. J., after admitting, that it was 


the teſtator's intgnt to give A. only an eſtate for life, obſerved, that 
it was alſo meaſit that the ſpbſequent limitations ſhould not take 
place until all the male deſcendants of A. were extin&t, But how 


could this be effected, he aſked," by giving A. only an eſtate for 
life, fince it would be difficult to extend the ſubſequent limitation 


intereſſ 


to more than oue ſon of 4., who muſt have taken the abſolute 


— 


In favour of the latter conſtruction, the ſu 


BP Dehler. 

intereſt in the eſtate? But, even if theſe words comprehended 
all the male iſſue, as tenants in common in tail; yetgeven that. 
he added, would not have anſwered the deviſor's intention, be- 
cauſe there were no eroſs remainders between them. And the 


court of B. R. inclined to think, that A. took an eſtate ai but 
ſuppoſing he took only for life, yet, as the remainder to his iffue, 


\ 


and the other ſubſequent ones were contingent, they were barred 


by 4.'s recovery. Denn v. Puckey, 5 Term Rep. B. R. 299. 

7. Where a deviſe, however, was to teſtator's wife for life; 
remainder to his daughters A. and B., to be equally divided between 
them, not as joint tenants, but as tenants in common; vis. the 
one moiety part thereof to his daughter A., and her heirs, for 
erer; and the other moiety to his daughter B. (a feme covert) 


during the term of her natural life, and, after her deceaſe, to the 


ſue of her body lawfally begotten, and their heirs, for ever :. the 
eden was, het B. who had one child living at the time 
of the. deviſe, took an eſtate in tail, or for life, by this deviſe ? 
dded words of limi- 
tation to the iſſue, and circumſtance of B. s having a child livi 

at the time of the deviſe was much inſiſted on; and upon this 
diſtinction, it was ſaid, the caſes on this ſubject generally turned. 


Lord Kenyon—* In a will iſue is either a word of purchaſe, or of 
« limitation, as will beſt anſwer the intention of the deviſor. 
Now, in this caſe, there is no doubt about the intention of 


« the deviſor, who deviſes his eſtate to his wife for her life, and 
« after her deceaſe, to his daughters 4. and B., ta be 
« divided hetwween them, as tenants in common; and then proceeds 


* ro ſhew how their iſſue ſhould take, namely, the one moiety * 
moiety to B. for 


«© to A., and her heirs for erer; and the other 
« life, and after her deceaſe, to the iſſue of her body, and their 
« heirs for ever. Now, if the deviſe of the ſecond moiety be 
« conſtrued'to give an eſtate tail to that daughter, the eſtate will 
&« not be equally divided ; for then the ultimate reverſion of it will 
« be again ſubdivided, and the firſt daughter, and her heirs, will 
take a moiety 
And his lordſhip inſtanced Doe v. Laming, ( ) pf. 1. fup. an a 
caſe, in Which c heirs of the body,” (words give way with 
much greater difficulty than 
ſtrued this way. And the court of B. R. were of opinion, that 


the word © iſſue, in this caſe, was uſed as a word of purchaſe; 


and conſequently, that the children took an eſtate in fee. Doe v. 
Callit, 4 Term Rep. 294. See Goodright v. Dunham, Deal. 251. 


and ſtated in tit. Remainder (W), poſt 


T4 


of this reverſion, over and above the firſt moiety.” 


La 
e word « iffue,”) had been con- 
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—_ Doble. 
1 * e asd ec WW K „ . 6% : nets Ee Ss 
cee (By bj Eltate' for Life, in Tail, or Fee: By Words 
Ro *Srſtalitmiting-an- Eſtate for Life [or with other 
Fo © Qiredniftances of Reſtriction]: And herein, 


e 7. By Words giving an Eſtate, or a Power of diſpoſal for 
1 > „ r Life only. | fra e | 


ET GIVE and deviſe all my real eſtate whereſoever to H., L., 
„ nd 8., and their heirs, to the uſes following :” (then 
5 the teſtator directed them to raiſe 10007. for a particular purpoſe, 
aud added), „my will is, and I bequeath all my real eſtate, ex- 
4 cepting my eſtate at E., to L. H., for and during the term of his 
& natural life, and no longer, provided he alter his name, and take 
that of R., and live at my houſe of B.; and, after bis deceaſe, 
T % ſuchfon os he ſball haue, lawfully to be begotten, taking the 
- © narae of R.; and for default of ſuch iſſue, to V. R. in fee.” 
A queſtion aroſe, Whether L. H. took an eſtate- tail, ot for life? 
and; in ſupport of the former conſtruction, it was contended, that 
the word yen was here meant as ( namen culleſtiuum, Where- 
upon a caſe was ſtated for the opinion of the judges of B. R., 
who were all of opinion, (in oppoſition to a prior decree made in 
another cauſe arifing from the ſame will, by Sir Joſeph Jekyl, who 
i held, that L. H. took an eſtate for life, with remainder to the 
aeldeſt ſon, and but one ſon, for life,) that he muſt, by neceſſary impli- 

_ eation, to effectuate the manifeſt general intent of the teſtator, be 
conſtrued to have taken an eſtate in tail male, he and his beirs 
taking the name of R., notwithſtanding tbe expreſs eſtate deviſed 

tim for bis life, and no longer. And it was decreed in Chan- 
2 6 and r MI was 8 in 772 Proc. 
; Robinſon v. Robinſon, 1 Burr. 38. ih. 730. 2 Fel. 228. 
5 Bro. Par. Ca. — 8. C. et | <7 ? f 
2. „ Should my wife be enſient with child, at any time here- 
_ © after, and it be a female, I give and bequeath unto her the ſum 
& of 2000/.,/and if it be a male, I give and bequeath my eſtate, 
k reaband perſonal; equally to be divided between the ſaid infant 
& and my fon J. V., when the faid infant ſhall attain the age of 
e twenty-one. tem, It is my intent and meaning, that none of my 
i children ſhould ſell or diſp:ſe of my eflate for longer, time than his 
« /ife, an to that intent I give, deviſe, and bequeath all the reſt 
« and refidue of my eſtate to my fon 7. M. and the faid infant, 
for and during the term of their natural lives ; the remainder to 
“ J. G. and his heirs, for and during the lives of my ſon J. V. 
« and the ſaid infant; the remainder to the heirs of the body of my 
« fon J. V. and the ſaid infant, lawfully begotten, or to be - 
« gotten, the remainder to my daughters,” Sc. No other ſon 
was born. The queſtion was, What «eſtate J. V. took under 
this will? It was held in the court of B. R., by three judges 
. againſt one (YaTEs, J.), that J. V. took only an eſtate fir life: 


ut 


ele Re . Deviſe. Wi 3 n 281 
this judgment was, upon an appeal to the Exchequer - chamber, 
| — a majority * judges, who were of opinion, that 
took an eſlate- tail. Afterwards an appeal was brought to 
the Houſe of Lords from this judgment of reverſal; but the ſuit 
was, at length, compromiſed. Perrin v. Blake, 4 Burr. 259. 
1 Black/f. 672. 1 Deougl. 379. Note, Harg. Law Trafts, 490. 
574. Feorne' Cont. Rem. 239. 4th edit. 8. 4, 

3. Teſtator deviſed lands to his wife for life; remainder to 
truſtees. to preſerve, &c.; and, after her deceaſe, he gave the ſame 
to his daughter for her /ife; remainder to the ſame truſtees to pre. 

e contingent remainders during her life ; remainder to the heirs 
of her body law fully begotten; remainder to teſtator's grandſon in 
tee: and he added, „It being my will and meaning, that, after 
« the deceaſe of my ſ:id wife, my /aid daughter ſball have only an 
6 eſtate for life in the premiſes; and that, after her deceaſe, it ſhall 
“ go to the heirs of her body; and, in default of ſuch heirs, 
& ſhould veſt in my grandſon and his heirs; aud that my faid 
« daughter ſhall not have any power to defeat my intent.” And 
lie gave power £0 his truſtees to do all neceſſary acte to ęſfectuate his 
intention. After the wife's death, a bill was filed by the grandſon 
to have a conveyance made by the truſtees, in which the daughter 
ſhould be only renant for life, remainder to her iſſue in ſtrict ſets * 

 » tlement. To this bill ſhe demurred, on the ground that ſhe was 
| | ſeiſed of a velled eftate-tail. And the court determined, that both 
| the wife and the daughter took clear /ega/ eſtates, and that the 
_ eſtates (deviſed to the truſtees were only pur autre vie, and the 
powers given them by the ſubſequent «clauſe were only incident 
to their character of truſtees to preſerve contingent remainders: and 
allowed the.demurrer. And Lord Loughborough, one of the Lords 
| Commiſſioners, after obſerving, that the operation of the — 
| ſequent words, which went in reſtriction of the daughter's eſlate 
2 uas a proper queſtion Tor another juriſdiction, ſaid, that theſe 
words were not ſtronger than tlie words uſed in other caſes, as in 
2 v. Robinſon, pl. 1. ſup. Thong v. Bedford, 1 Bro. Ca. 
A f 


$28. 2. Mhere there are Limitations to Truſtees to preſerve 
3 contingent Remainders. Sg 


1. Dexiſe to C. for life, remainder to A. and B. and their heirs - 
to ſupport contingent remainders during the life of C., remainder jo 
the heirs of the body of C. lawfully begotten. Upon a queſtion, 
whether C. took an eſtate tail or for lite, a caſe was ſtated for the 
opinion of the judges of B. R., who all certified, that an eſtate 
tail in remainder veſted in him. Coulſon v. Coulſon, 2 Stra. 1125. 
2 Atk. 246. 8. C. Hodgoon v. Ambroſe, 1 Dough. 337. 8. F. | 
See White v. White, 1 Bro. Ca. Ch. 219. nate. . 
2. Teſtator deviſed all thoſe his eſtates or farms at C. unto his 
brother E. S. during his natural life, with power of jointuriog; 
and after his deceaſe to ſuch child or children as ſhould W 


1 * 


- 
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be begotten by him, the males to be preferred before the females, 
and they to ſucceed according to their births ; and in truſt to pre. 
| ſerve the contingent remainders from being barred during the life 
of the ſaid FE. S. he gave” the ſaid eſtates to R., and after the 
deceaſe of his ſaid brother, and on failure of iſſue as aforeſaid, he 
ve the ſaid ſeveral efates _ Farms to his brother 7 — and the ' 
irs of his body, the males having preference as aid, and ſuc- 
9 to their birtht, and to . e we 5 
ders from being barred during the life of the ſaid. G. S., he gave the 
faid eflater and farms to the ſaid R, and on failure of iſſue of G. S. 
then over. E. S. died without iffue. The queſtion was, Whether 
FF . 8. took an eſtate tail, or for life only? And the court of Chan- 
A, -cery, after declaring, that the whole inheritance was not veſted in 
E + the truſtee in this cafe, but that he took only a deſcendible free. 
= bald during the life of G. S., for the word fates there only meant 
the thing, and not the intereſt, it being coupled with the word 
farms, and that, by inſerting the limitation to the truſtee next 
after that to G. S. the caſe would be like Coulſon v. Coulſon, pl. 1 
Fup. but not quite ſo ſtrong, becauſe: the eſtate was not given to 
G. S. expreſily for life, held, that G. S. was entitled to an eſtate 
5 v. Mafterman, Amb. 344- See (B. b. 3) ? . 6. 
TTT 


rr 


„ - -(B.b. a) ERate for Life, or in Tail. Where the 

© = Limitations are partly legal and partly equitable, 
n oe 

2 DEX 0 truſtees to pay the rents and profits to 4. (a 


feme covert) for her ſeparate uſe, during her life, and after 
her deceaſe © to the uſe of the heirs of the body of A. lawfully 


CL nnn Nr e e 


s jſſuing, the elder of ſuth iſſue, and his, ber, and their heirs to in- fe 
* * * «© herit and taks place before the younger of ſuch iſſue, his, her, and FEY 
© & their heirs,” with remainders over in default of ſuch iſſue. 4. py 
entered and died, leaving two daughters B. and C. For B. the 0 
eldeſt daughter it was argued, that 4. the mother took np legal oF 
ate, and her heirs muſt therefore take as purchaſersP viz. the h 
eldeſt of thoſe who ſhould anſwer that deſcription at her death; CY 
1 and that the plain intent of the teſtator would confine it to an 7 
eſtate tail: and accordingly the court of C. B. to whom the caſe | 

was referred, certified their —— that R. took in the firſt place 2 

an eſtate tail in the 1whole of the premiſes, with remainder in tail to * 

| C. the youngeſt daughter, with remainders over. wy v. Pur- is 

3 pl 95 4a Rep. 1002. Sandy v. Dixwell, cited 2 Jg. 652. 6 

4 . I, "= 6 ' 


2. Teſtator deviſed lands to truſtees, upon truſt, that they, 
their heirs and aſſigns ſhould yearly, by equal quarteNy payment!, 
by and out of the rents and profits. gf. the premiſes, after deduQ- 
ing rates, taxes, repairs, and expences, pay ſuch clear ſun as ſhould 

tea yemaip-to his brother C. &, and his aſpgus, during his war's | 
. | | | 52 5 


c 85 ie 


52. 


tenants in common i 
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LSee 0 a) ſup. ſet?, 2. 1. 3. Pl. 37 4. 


e body of the faid C. S. lawfully to be begotten, as they ſhould 
be in priority of birthz and in default of ſuch iſſue, remainder 


over. Lord Turi was of opinion, that the truſtees being to 


pay the taxes and repairs, muſt have an intereſt in the : 
and therefore that the legal eſtate for the life of C. 8. wag in them, 


and that C. S. had only an equitable eſtate for life, and the ſubſe- 


quent eſtate being executed could not unite; and of courſe, chat a 
recovery ſuffered by C. S. was void, But if it were only doubt- 


ful, he N 8 * the purchaſer to take ſuch title. 
S bapland v. Smith, 1 Bro. Ca. Ch. 75. Salvia v. Thornton, ib. 73. 
note, and ſtated in Recovery, (I; . S. P. ; 73 


3. Deviſe to truſtees and their heirs, upon truſt, to ſtand ſeiſed 
of the lands during the life of teſtator's ſon 7. to ſuch uſe and 
behoof as after mentioned, viz. that the truſtees ſhould yearly, 
and every year during the life of the ſaid J. tale and receive th 


rents, iſſues, and yearly profits of ee 66 and the teſtator ordered 
ro 


that ſuch rents, iſſues, and yearly profits ſhould be applied for the 


ſubſlence and maintenance of the ſaid J. during his life; and after 


his decea ſe, he deviſed the ſame premiſes unto the heirs of the oy 
fu 


of the ſaid J. lawfully to be begotten; and for default of 


iſſue, then to his own right heirs. The court of B. R. held, that 


the uſe was not executed iu the teſtator's ſon, but in the truſtees, . 


ing his life, from the nature of the truſt to receive and pay over 
the profits; and the on directed for the ſubſiſtence, and 
maintenance of the fon; by which the teſtator ſeemed to inveſt 
the truſtees with ſame degree of diſcretionary power in that reſpect. 


And there being nothing in the nature of the truſt to prevent the 


limitation to the heirs of bis body from being an uſe executed, they 
held the two limitations did not unite, ſo as to give J. an eſtate 
tail, Silveſter v. Wilſon, 2 Term Rep. B. R. 444. RA: 


4. Deviſe to A. and B. and their heirs, in truft to permit C., a © 
. femie covert, to receive the rents during her life for her ſeparate 
uſe, and after her deceaſe 7 the uſe of her firſt, and other ſons ſuc- 
ceſſively in tail male, remainder to the uſe of her daughters as 
h tail, and in default of fuch iſſue, upon fur- 

ther truſt, to permit D. another feme covert to take the rents for 
her ſole uſe during her life, with the like limitation as before to 


her ifſue, and afterwards with ſimilar diſpoſitions for the benefit 
of E., another feme covert and her iſſue, The court of K. B. to 
whom this caſe was referred, certificd thus: We are of opinion 


' © that the legal eſtate, by way of uſe executed in fee ſimple, veſted 


5 in (the truſtees), that conſtruction being neceſſary, as we con- 


c ceive, to give legal effect to the teſtator's intention to ſecure the 
beneficial intereſt to the ſeparate uſe of | the ſeveral femey 


u covert.” Hurton v. Harton, ) Term Rep. B. R. 652. 


* 


* 


+ 
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=” 0.3) Eſtate for Life or in Tall, in Equity: And 


„ hefein_of, Trults, executed, and executory. {Supp!. 


8 1 renn „ 
; 1% fallowing is a more circumſtantial ſtatement of the caſe 


„ of Legat v, Sewell, than that contained in 8 Vin. Ab. 254. 
r tor directed his perſonal "eſtate to be laid out in 


lands, and the ſame. to be ſettled and intailed on A. far life, and 
after hig decgaſe 1% the heirs male of his body, and the heirs male of 


bady of every ſuch heir male, ſeverally and ſucceſſruely as they ſbould 


be in Prieric of birth and. ſeniority of age, every elder and the heirs 
male of his body to be preferred to every younger ; and for want of 
{ſuch iſſue remainder over. On a caſe directed for the opinion of 
the court of B. R., three judges agaiuſt one held, that it was an 


eſtate tail. Though it is ſaid. by Vin., in the fide note, and in 


F. W ms., that the parties agreed; yet, in 2 Ve. 657., Lord 


 Hardwike is ſtated. to have ſaid, that Lord Gawper thought bim- 

ſelf bund to agree with the three judges,” and ſo decrecd. See 
Mor rig V. Legay (A. b. 2). ub. ſec. 2. Ul. IS. | 9 Po |; 

2. A. by will gave 300 /. to her daughter, to be laid out in 


land, to be ſettled to the uſe of her ſaid daughter and her children, 


and if ſhe died without iſſue, remainder over. The daughter mar- 
. ried; and after her death a bill was brought by the huſband to 
have the money laid out in land, and the land ſettled: on him for 


life, as tenant by the curteſy, or otherwiſe to have the intereſt 


of the money for life. The court held, that, if it had been an 
immediate deviſe of the land, the daughter would have been, by | 


the words of the will, tenant in tail; and conſequently the h 
band would have been tenant by the curteſy ; and that, in the 
caſe of a voluntary deviſe, they muſt take it as they found it, and 
accordingly decreed. for the buſband. Sweetapple v. Bindon, 
2 Fern. 536. | 


3- Lands were deviſed to truſtees and their holes, in truſt 


{9468 to the payment of teſtator's debrs,) after the marriage, 
c. of D., to 2 them to the uſe of D. for her life, without 
impeachment of waſte; remainder to her huſband for life; re- 


mainder to the iſſue of her body; remainder over. A queſtion 


aroſe, whether D. was tenant for life, or in tail. Lord Talbot 


aid, had it been the caſe of an immediate deviſe, he ſhould have 


had no difficulty in determining it an eſtate tail. He thought in 
caſes of truſts executed, or immediate deviſes, the conſtruction of 


- . the courts of law, and equity ought to be the ſame, for there the 
teſtator did not ſuppoſe any other conveyance would be made. 
But, in executory truſts, he left ſomething to be done ; the truſts 


to be executed in a more careful, and accurate manner. And he 
accordingiy decreed that D. had but an eſtate. for life. Lord 
Glenorchy v. Baſville, Ca. temp. Tall. 3. See Leonard v. Lord 
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Suſe; Vin. Abr 32. 3. and Stawford- ges- nun Pi 2 5 
Ale. 260. pl. 4. e 78 > Pr 
F 4. Deviſe of lands to truſtees, and thein heirs,: in rolt de tell 
andwith the money atiſing thereby to pureliaſe orhier landv ot totk: 
and then to permit A. and His aſſigns to receive the imteteſt and 
profits thereof during his life ; and after bis decegfe, tc permh BY 
to receive the intereft and profits of the Caidnondy, or iche vente 
and profits of the ſai lands, if unſold or fur other lande 

Gosld be purchaſed, during hir natural hfe, and after his decenſe, 

then in truſt for the 9 Hh Me of hir body awfully begotten 3 1 
remaifider over. The Maſter of the Rense, after obferving / that 

the 0 devolved upon the court in WHAb manner to lay but the 

money; chat, where lands are 70 be ſertiad to one for Hife, und 

after his death to the iſſue of his body; there was no cafes in 

which ſüch à limitatioir had been cbnſtrued au eſtate- tail; L 

in Stoeetapple v. Bindon, there was no eſtute fer Rfe partio 

ven before the Word . , ” which diſtingaiſhed it * the caſe 
— him, decfeed, upon the aithofity- of! Lord Grobe vs 
* chat B. Was entitled duk to xn tare for” life“ Mur r. 
cure, 


Ak. 2069 but vnn dcn To 200 dun ee 

5. Teſtitor directed b tfückeeg to“ con) Hude tothe ufe EH w ths + 

His daughter for her life, and fo a8 he alone ot fac Eats 
ſhe ſhould appoint, ſhould receive and take the Lane and profits - 

thereof, and /o "as her ban was not 70 mer med, tert toith and 
fem and aftcr her deceaſe, f — . for the Herr F Hhe' Body 'of the = : 

ſaid el for ever. principal queſtion 19 Abit to N Wn 


been,” Whether the truſt wa executed, or 1. e * For thit; if 805 
9 the daughter was then kenant in ta & 125 Lee = 
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life only. Lord Harutbich᷑ confileted the 2 
tle court wete to direct the Parte how o Cen: "He ald | 
court” Had taken much greater liberties in the See 3 
evtchtayy truſts, than hefe the truſts were actual wy executtd ; 5,9 

the point which had governtd them had Shen the intention of he 
teſtator, which, in this caſe; manifeſtly appeared: to be, that BR 
huſbarid ſhowld have no manner of benefit he eſtate, „„ 

pt in the lifetime of the wife; or aſter her eceaſe; an me A 


b. inconffſtent with the daughter's taking an eſtate = fince the 
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15 huſband muſt then (there being iſſue) be entitled W he tenant b 

ot the curteſy. And he held, that ſhe took an eſtate for life } an 

A directed a conveyance to ber iffue as parchiſers. Reberts v. Da. | 

af | tell, 1 At bo. Mute v. Carter, Ambl. 690. S. P. 

ws . A. deviſed lands to truſtees and their heirs, in truſt, by rents 

| and profits, /ale' or mortgage, to pay his debts, Sc., gue 

. ee ee and fubject to a term of 500 years, which he 9 
0 created for payment of His legacies, and of a life annuity to hin: 
25 8 filter, hq; deviſed the ſame premiſes to the ſaid truſtees and their 

or _ heirs, in truſt, as to a'moiety, after limitations to T. and the 

f - heirs of his body, ſimilar to the following ones to B.: To the uſe | 
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ok his nephew B. for the term of his natural life, without im- 
peachment of — and after the determination of es. - 
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the | EY 1 4 B. 10 preſerve conti 
i 1 bis TIT to uſe of x ty gp of 
. | begotten 3 remainder over. 7. dying 
| was, Whether B. took an e/fate tail, 
for, life only will? The Maler of the Rollt admitted this 
be u truſt, and not a /ega/ eſtate ; yet he decreed that B. was 
an efate bw as it was the caſe of an immediate deviſe, 
to be ſettled. Upon an appeal to Lord, Hard- 
he agreed that this deviſe was only a truſt : the intention 
here, he faid, was Clear, chat the words © heirs of the body” , 
 hould-be taken as words of purchaſe, and not of limitation, 
 _ which zatention, in » deviſs of 2 try in quit equity, the court were 
| baund to carry into execution. He ſaid, that as to the diſtinction 
between truſts executed and executory, it had never been eſtabliſhed 
hy avy direct reſolution, and that all truſts were in notion of law 
executory. And his: Lor reverſed ſo much of the decree at 
the Rolls as gave B. an tail. | Bug ſhaw v. Spencer, 1 Vf. 
142. CI 246. 93 nh LA 22 71 378. 8. CG. 


Mr. ses, But, in a'fi of a deviſe to truſtees and their 
in bis Cer, bein, upon truſt, out of the rents eK then to raiſe 500. for | 
3 or's five grand-children, and ſubject thereto, to the uſe . ol 


Lou 25 . to his qualifying himſelf according to 

after contained, with remainders to the ſaid 2 
oferue contingent remainders, with re- 
heirs male of the ſaid T. R. and. thiir 
d, that in caſe 7. R: _ io Do g any 
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children, or ſuch 28 ſhould be living at the time pe failure of 
„ iNue male of T. K. as tenants in common in fee: provided that 
T. N. ſhould, upon the teſtator's death, be placed in ſuch buſi- 
| neſ or profeſſion as therein mentioned; and in caſe he refuſed or 

ders 2 ſo to do, then the eſtate fo before limited to T. R. 


. male 28 2 aforeſaid, ſhould go over to ſuch of his 3 children as 
eftabiibed ſhould be then living. The queſtion: was, Whether T. R. took 
— in eſtate for life or in tail? Lord Kee — Henley, after admit- 
eaves, ard ting, that the whole fee was in the tru and that this was 
rrufts an. the caſe of a truſt in equity, ſaid, that. was not very material in 
_— the caſe before him, as, by the will, the . 
1 ' and declared. For he thought it very dangerous, th different 
Ty conſtruQion ſhould be put upon word of limitation in caſes of 

truſts, and legal eſtates, except where the limitations were im- 
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1 * He then proceeded 


intention of the teſtator, that T. R. ſhould take an eſtate. tail; 
and endeavoured to reconcile this caſe with that of Bag ſhaw v. 5 


| tail. Wright v. Pearſon, Amb. 358. 


but there, admitting it as. ſtrongeſt for the defendant, it was 


 ſubje thereto, in truſt for P. for life: remainder* to truſtees to 3 1% 


to his own right heirs; gave the reſidue of his perſonal eſtate to r opinion 


truſts only, a court of equity could make, a different conſtruction 5 2 
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#1 9 but there was no ſuch direction in the principal caſe, n e = 
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- Devile, 


to argue, from different parts of the will, that it was the manifeſt 


, which had been urged againſt ſuch a conſtruction, by - . 4 
ſtinguiſhing between the words of the diſpoſitions in the two 1 
wills. And he -accordingly decreed, that T. K. took an effate 
8. Deviſe of lands to a trullee, in truſt ta pay the rents and 
profits to S. for her ſeparate uſe for life, and after her deceaſe, to 
pay the ſame to E. her ſon (the plaintiff) for life, and afterwards 
to pay the ſame to the heirs of his body: and for want of ſuch iſſue, 
over. Upon a queſtion, Whether Z. was entitled to the lands 
in tail, or for life only ? Lord Hardwicke laid it down, that he 
was not, in a court of equity, to, over- rule the legal conſtruction 
of a limitation, unleſs a contrary intent of the teſtator, or author 
of the truſt appeared by plain *expreſſion, or, neceſſary implication. : 


doubtful, and in equz/ibrio. He diſtinguiſhed between this caſe and 
that of Bag ſbau v. Spencer, which was preſſed upon him, by 
ſaying, that his opinion in that caſe, turned upon there being 
truſtees to preſerve contingent remainders. And he decreed a 
conveyance in tail to E. Garth v. Baldwyn, 2 Fef. 646. "89 

9. Teſtator, after giving lands to truſtees and their heirs, to the The te. 
intent that his filters ſhould receive thereout a life annuity, and porter, bow- 


preſerve, &c.; remainder to the heirs of the body of P. remainder Led Keep- 


truſtees, to buf lands in fee ſimple, which he directed ſhould fl . 
remain, continue, and be to, for, and upon ſuch. and the like tory to the 
eſtates, uſes, &c. as were by him before deviſed of and concerning _—_ _ . 
his lands before deviſed. © Upon a queſtion, Whether P. was ene kr pores, 
titled to an eſtate tail, or for-life, in the lands to be purchaſed ? in the 4th 
Lord Keeper Henley was of opinion, that, in caſes of 5 FT 


from a legal limitation. In the caſe” he fore him, he ſaid, there berwes, It is 
was no reference to the truſtees. Without that ingredient 1, beg * 
he could not find any caſe where the court had given a different ia this 9-4; 
meaning from what a court of law would on a legal limitation, crried the 
Nothing was left to the truſtees to be done, but to buy the land. eee 
The te had declared the uſes of the land, when purehaſcd. 3 
In Papillon v. Voice there was a direction to the truſtees to convey of a d 


tor, of a fu- 
x 4 | 82 3 EK 
10. Teſtator deviſed his eſtates to truſtees and their heirs, to 
raiſe money (in nid of his perſonal: eſtate) for payment of his 
debts; and after payment of debts, aud alſo after limitations to 
his youngeſt ſon, and the heirs of his body, fimilar to the fol- 
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v. Taylor, Amb. 376. 


* 


1 


——— 1 to the uſe of his ſon "Op for ani itn * 
_ natural Hife, without impeachment of woe amd after his deceaſe, to 
ne 1e ec heirs male of the body of Bit ſaid ſen latofully begotten, 
feverally,' ref and in remainder, the one after t other, asgthey 


_ and every of them wla be it femiority of age, and rity birth ; 
_ with remainder over. Powers were given the os; whilſt in 


| Poſſeſſion, of leaſing, making jointures, and Mee desen 
tions. Upon a claim by the ad miniſtratrix of I. on LN ount 
L an ineumbrande affeRting the eſtate, paid off by V bne 
liſted 2 was; that . was tenant in tail, and therefore bis 
paying s off the ĩincumbrance was in/exoncration- of the eſtate. On 
r hand, it was contended, that he took an eſtate . 
only; end in fupport of the latter opinion, Bag /b 


after that the cafe before bim was a queſtion n en, 

"on —— of the truſt, for rs. of debts, faid the 157 
nde from; the caſe of B ter. He could not dif- 
tingui the cafe of * from the principal one. 
He une Lord Har icle dia 7 ney te tate ts eirdath france 
f there being truffees to preſerve contingent Femathiders, 'as Yar ing 

v. Spenzer from other caſes before Mm. He withet 
Has Nated his reaſons." *His lordſnip conl not ſee how it ed 
the caſe, except by ſnewing the intent of the teftator. to give an 
- eſtate for life; other words of the fame iniport muſt Have the 


fame <oriftraction: He did not ſee how that caſe and 185. v. 


Faser could ſtand together. At law he ſhould not think the 


Words feverally 5. fucce cefſtvely, and in remaluller, would make ſych 


difference. That, in all cafes, where the Imitstich Was of an 
estate of frechold to a man, and aſterwards to the heirs of his 


Ar boys whether general or ſpecial; ſo as tb give it to the heirs 28 a 
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 denomination,/or caſt, che heirs ſhoukl be in by deſcent, aritl hot by 
N - Speaking then of the anilogy between truſts executed, 
and legal eſtates, be ſaid, 'that Garth v. Baldi, ( e 8.) 
- ha@ re-eſtabliſhed that they were to be conſtrued in t 
manner. And he therefore thought the fame fule muſt” apply in 


we principal caſe as at law.; and he expreſſed Himſelf Weltel Ga 


think, that V. took an eltate tail. Joa 1. e 1 Bo. Cu, 
Cb. 2006. | © 
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By way of Ealarzement. 


1 J. ESTATOR deviſed to his wife E. ll his: lon, e nee 
ſettled in jointure, and then — « if i 0 ſhall happen that 
« my ſaid wife . ſhall have no ſen nor me. begotten, 


40 and for auant of ſuch iſſue, then the. 4 F ben s to return to 


6 my brother J. if he ſhall be then living, and his heire, paging 
ç ta . and B. 1501. within a year after t the death th of E. had 
no child EY the teſtator during hue Bite, but had a 
ter 
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death. | Lond 
under this deviſe. He obſerved, that no expreſs eſtate 
was given her, and ſaid, that the words, © ſon nor — 


2 there. not being any ifſue at the time of the eviſe,. 


be talen as in Wild's caſe, (8 Yen. 240, fl. 5.) in the ſame ſenſe as 
«no iffue;” 


4 ee ths former be vn . , 


v. Leut, 1 Ath, 432+ | 
-  2- Feme covert, purſuant to a power, left her huſband the pro- 


+ fits of certain eſtates for life, and after his death her eſtates to her 


children, if ſbe ſhould leave any to ſurvive her, but in caſe the 
ſhould have no ſuch child or children, nor the i 
children, and after the deceaſe of her huſband, ſhe gave the eſtates 


to J. K making him her ſole heir in default of ifſue left £4 2 


ER 8 — 2 took eſtates tail, 
remainder to in fee. v. 7 2. "Gio. 
2 "pt" ” (rs or Ca. 8. .* 3 2 

3. 40 s to a wvorldly effate,”” &c. . Then ome 
| cuniary legacies, — 8 lands, &c, 1 0 
D. the houſe in quiſtion, by the deſcription of his ( houſe on 
& the green, with the ground and outhouſes thereto belonging; 
and he gore him alſo 2 and to F. 5 ., and directed the ſaid 
sto be paid within 12 months mher his deceaſe ; and de- 
7 his CUES to be, A that if either of the perſons before named 
& dip-wwitheut iſſue, then the ſaid Lecacy ſhall be divided between 
them: that are left alive,” The queſtion was, whether „took 
an IN: tail, or for life only by the will; and this again, it was, 
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admitted, dep 

related to "the | houſe, as well as to the money legacies: and the 
court af. B. R. — 2 of opinion it did, and that D. took an eſtate 
tail, Hope v. N +=, 269. See Hardacre v. „Nes, . b), 
* N. 10. 2 Lud paſſed by the word * [egacies.” 


male of his body, and for want of ſuch ifſue to C. and J. D., 


other ſons of the ſaid C. D. {ucceſhyely, in the ſame words; and, 


for want of ſuch ifſue, then to every /on and ſons of the ſaid C. D. 


who ſhould be begotten on the of —— his 2 e and for 
want of fuch iſſue, in an the bl of with a proviſo, "fe the. + Lo 


ſo limited-to the ſaid Fac: D. and others ſhould be on "condition, A 


' that" be, and they, and their deſcendants, to whom the 7 ai 
uld..come, [ſhould take and uſe. the 2 ard ar 
„D. had afterwards another Tus e 0 — SD, C. D. e v8 


. . died without iſſue, ueſtion Was What FI (4 
XD. the will? Pit Tk ors of 5. 7 ; vo 
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held that he took an 
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of l ol y,omifted- by accident, 
e direction 5 the eltate ſhould come, 


— Nor rams, and * 
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of ſuch child and 


ded bpon a ſecond, whether the word « LEGACY” | 


4. Devile to 8. D. ſon of C. D. during his life, ind the heirs 


is opigidr,, obf hſerviog, oY 
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. another Ton. Lord 2 — in delivering the opinion of 
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83 a the then ſecond ſon L. L., or whoever afterwards = 


intent, ſu 


Wa | e he ſhall artain 
« doi {i te the hoe 
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TINS 2 to his daughter M. L., 
after her deceaſe.to his gtandſon L. L. 
undd the heirs male of his body ; and for 
7 bis 4 1 vx for Ko of ſuch” 
ve, de the cl W. ay Rib e. 
body win af the time ber deceaſe, by the. faid 
Id he fer ho at the of her deceaſe, then to 
20 bit lee ever ; and for "want of for 

Us GT the deceaſe of W 0 ne W.L 

ker davg kters in the manner therein mentioned, But if his 

id dau 95 ſhould furvive all her aid children der la huf- 
"Id the Btirs of fuch children, then over.” M. L. had ie by 
in the teſtator's lifetime V. I. 8. her eldeſt ſon, the faid 
'z bye L., R. L. u. L., ber third, fourth, 
d fifth ſons ; and, after his death, T. L. ber Fach fon. E., C. 
Alec in cheif mother's liferime L. and C. wichout ibn 
 Teaving iflue . L., one of the leſſors of the plaintiff, an 
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ator's intention was to make a new 


me the ſecond ſon of his daughter b by her then/buſband ; and 
thought there were words ſufficient to juſtify a conflruc- 


| too greeable to ſuch intention : and wort rung 


End NN * except che eldeſt, 

were to ta in accordin ] 

for the plaintiff. e 2246. AL 
6. to truſtees, to the uſe of the ſecond” ſon of V. N. 

begotten, or to be n during the life of ſuch ſecond fon, and 

after the death of fach ſecond fon, vr, in caſe he ſhould ſoherit his 


a eftate bythe death of his eldeſt brother, then to bis ſecond 


wfully to be begotten and Bis heirs thale; and for default : 


7 
Me, to the third, and other ſons of N. N, fuccefſively in tart male, 
_ Tetnainder over. |. N. had ho fon at the time of nor 
alter the teſtatotr' death.” The court of K. B. N 


nion, that the eſtate would veſt in 
che fecont fon I F. M. (when any fuck ſhould be) by way of 
executory deviſe, and would in the mean time deft dend to the tef- 
tator'® bed; and thut, in order t6 effeuate the Ry 


out of Chancery were of 
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the deviſe over were 


| 7 default of ſuch iſſue to the third, (omitting the econ) 72 


devils 2 to the firſt ſon of the me oY of. the ferond fon of R., 


rss 3 
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> eſtates; Gr. ; and happen to die without 
« . of LATE 8 wi ln et attained 30 erate 


The court of B. R. to whom the cafe was referred werg * 
Feser, that the ſon took in eſtate tail. l „ 


ſerving, 17 although there was no ** preſs deviſe to at 
event o marryin ©, yet words introd 
* © ft W bale an worry ook 
tion; and that, though ſubſequent to 2 
an eſtate to the ſon, Gnce in wills B+ 
Lon” 1. « ſotne, 6 Term Rep. B. R. 307. 
Wee deviſed thus: os want of Abe of his. 
mi » of his brother R. Y, then to the fc Til 


brother R. during bis notural life, and after the death of the 
of R. then to the frſt ſon of the body of ſuch zxcomp — 
* . 54 to the heirs male of the body of ſuch su αõ]]] ſon ; and 


fifth, and every other y younger ſon of the 1200 ſecond 
and to the Heir mal of the bodies of the ſaid third, fourth, fifth, 
and other ſons of the (aid ſecond fon of R. And the teſtator de- 
clared, that the reaſon of his ſettling his ſaid eſtates 26 


wag, becauſe he defired to have the ſame contiriue in bir name, : 
Mad. . the will R. had only one 


After the teſtator's death, T. ſecond fou was born, 3 me. 
2 was, Whether: T. took an eftare tail, or for life 
rt of the latter conſtruction it was argued that, after 


«ro the heirs male of the bod fuch,” the following 2 
were inadvertently omitted nd ft ſhould de ſup 
00 1 5 and for want of duch iſſue then to the 48 fog of the 
* of ſuch ſecond ſon of the ſaid! N., and to the heirs male 
F of the body of ſuch,” But the court of B. R. faid, that 
eould not inſert theſe ſuppoſed omitted limitations, eſpecially 
the purpoſe of defeating, rather than of aiding the teſtator's Haas 
fince, had they been ſupplied, they thought the unborn ſons of an 


unborn * could not have taken j but this miſtake was here fa- 


. to the real meaning; and they were. of opinion, at FH | 
ad ſon took an eftate tail. Chapman v. Brown, 4 Burr.  - 
1627, Affirmed in Dom. Proc. 6 Bro. Par. 5 222. See Pitt v. 


Fackſon, 2 Bro. Ca. Ch. 51. and Prove, A. 7) eck, 3-08. x 


A fron the s were in ſome 5 


reiſing implication, and in 7 repugnant fo it, 
Fe, deviſed lands (after certain previous uſes 
determined) to the uſe of A. B. for life; rettiainder | 
2 1 erve, tc. 3 N to het firſt and other ſons i 
nnd in default of ſuc ſue, to the uſe of all 
daughter and Jay ghters of the th A* of the laid 4. 


So 


by implica- 
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- an. eſtate for li Cola 


L ＋ v. pol Gy 2 Bro, Den v. Page, 


I en . 2. fl. 1. and Jou v. Morgan, ib. ſec. 3. 


10. deviſe of a houſe to A. ſtator t ſon ber ble, and B. 


e ber life, if ſhe ſhould live unmatried, in com- 


6 het ole uſe for. his life; and after the 8 of 4, and or 

=: other determination of: their eſtate, he deviſed the (aid houſe to 
8 "LH e of children of 4. PRE 6: and their heirs ; and in de» 
3 of ſuch male children te che female chiloen of 4. and 
| | 8 gre. wuithout iſſue, then to C. and 
his beim. A. had no iſſue at the time of the will, nor afterwards. 
It was held i in K. that A. took. an eſtate ſor liſe onlys the 
deviſe to. bis children being not per verha de prefenti, but = Way. 
| „ with words of limitation referring to them as 
g diſtin ſtacksz. nor did the ſubſequent words of the deviſe over 
give him , eſtate in remainder 105 . but meant * 


8 ten. Mallet, 48. See too Goodtitle v. N dbu, 1 15. „„ 
1, Bequeſt. of 3000 /, in truſt wi of 8 intereſt to pay 

; _ teſtator's'wife:60/. 2-year for ber life; and the l tereſt 
 durjog ber life to 4. 1 and in caſe of his, death to his eldeſt or 


— | 3 ;of ſuch iſſue female to nk into the reſidue 
a | 's deceaſe he gave the principal, &c. unto, 4, Ache en 
ou you fy then dead, to his eldeſt, or only idue male; and for 


| "it the lifetime of teſtator's widow, leaving a ſon, the; plaintiff, 
- hv was held entitled to the ſurplus 1174 during the dls 


9 een, V. Nene A* Yeu, 145 Ms "0 | 


I. * ine 23 


5 — en, What Words lite A wean, and ihr 
| s 9 85 Seneral Tall. N BI 


SE £3 the wr teſtator's ack" ſon J. and "his Kin 
for ever; ard foilingg ue of J. then to the uſe of his 
d ſon L. and his heirs for ever; and failing i Mee of. that fon, 

heh oe a Et * 7 his e 10 
8 | iling iſſus of t en, then “ 0 the uſe © er /on t 
oft e Ws 


5 then -to th ” het 
3 4 be worn ets 7 f ein wa 


ſons f | 13 


vt T4 


: 


whom the re ſent nt Chancery, 7 that the took. 
B. R583. 


. B. R. 87. note, S. P. Ser bv. Fox, . 4) 


butif B. ſhoold. marry, or die before 4., then 4 to have 


| mention uiz. A. 8 and heers bein | 
The men ifuc he n Fw. n . T. 1742, . 


. — fon ; and for want of ie mals to his eldeſt or only 7 N 5 


; 5 : x ; Want, c. then over. A. died, leaving an eldeſt ſon, who died 
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2 0 90 8 OE will 15 A 


e ſtate wherewitt it hath 
u dequesth the ſame in manner © following,” deviſed © to his 
wife O. and her beirs, ſeveral lands and tenements in T. and A., 


8 led Bi 
19 yg; 5 this fo fon J. funds mers 


iis cep Ton to6k in ihe a Iii Fr 
. 2 F. e. Fs, See Dena v. e * | 


1 
7 # 


* 90 bs 


in Pee. th 
Gy 3 


: we + 


1 ESTATOR ' having ene WY 
wht right beirs. Other eſtates he gave to different deviſces 
tail — ton with remainder, as'to all, 2 | 
Ser. © And from und after the determination 4 | 

or intereſts,” he gabe the w to 7 » 


er fe life,” ar other g 
fo lite "remainder te his ſons — ih in tail male; reminder 


to lis: on right heirs. The queſtion was, Whether J. D. hould 
take the reverſion under the general clauſe. And, per tot, Fur. — 
Held, he ſhould, becauſe the bequeſt could in no event take 
place, unleſs the previous deviſes s the teſtator's right heirs were 


4 2 77%. As nugatary," and void.” Des v. Ruſſell, cited in 2 Blackf. 


_ HIS and H. . his eldeſt foi the net the 


upon 
latter, conveyed lands in T. and M. to the uſe of 4. M. for life; 
. remainder, ſubject as therein mentioned; to H. M. for life; 


remainder to the ſons of H. M. Ep 7 17 r ſucceſhively in tail 
male; remainder to A. M. in 


afterwards,” by his 
yin,” © as" to/ the workdh | 
pleaſed God to bleſs me, I give 


will, Which he conimenced with ſa 


of which he was ſeiſed in fee fimple in poſſeſſion, by a particular 
deſeription of them, avid alſs all other the lands, tenements; and 
bereditaments in P. and M. whereof be war faſed in fre finiple, or 
whererf any other perſon was ſeiſed in truft for Bim, to the uſe (of his) 
the teſtator's ſon A. for life z remainder to his ſons ſueceſſivelſ in 

tail male; remainder to his fon J. and his" iſſue male in 


manner; remainder to his ſon T. and his iſſue male in like 


"matinerz remainder to his ſon H. and his iſſue in like manner; 
remainder over. And his will was, that in caſe his ſons H. and 


A. ſhould die without iſſue male in the lifetime of his fon N.. 


H. upon bis marriage 
intereſt in the 
deviſed to him, but the fame ; 
remain "and go over to his fon T. And he alſo willed, (int. alia) 
that, in caſe hir feveral therein mentioned, or any of them, 
ſhould by virtue of hit will, r 
ſhould have power to charge the ſame with 5000 l. for * 
ters, We. "Bs the teſtator gave powers of *committing waſte, 
hae fo ares and leaſes, to fuch'o his ſone un mould be 
„ 2 „„ 
U3 


lands and tenements f 


- 


fot iſe reminder over in tall; reminder 


— hy the words uſed by the teſtator were, if unreſtriined 


and unqualified by any other words, ſufficienc for that . 


— ſuch conitfuQion,/it was. argued, chat the tramſpbb 
plainly evinced it to be incom „ eee 


_ bn; * * bem . Hands EF 45 
mentioned. r the 
* fovs in ſettlement. ed 2 this W e ? It was 


8 of his will. ce 

— gut might charge the, ſame with 2 b 

appoſe erer thing mentioned in and deviſed by his will 
t the teverſon of the ſettled citate,, after 

e it followed, 

4 ne U eviſed; , The powers of com- 

e and leaſes, it was ſaid, ye 

Id able to Mon, and not to reverfions. + 

if the teſtitor 15 died without * mw ; an} oe on 

r a ſecond marti n J. wo i 

wh ne wigs bay branch: of. the vin 

. Theſe, .2 many, other 

out, both by the 

4 hy e of ene i, 


. #. * 


5 At 


nnd; ue, in the manner therein mentioned ; aud if. ther 

| rum rigbe heirs... Then be deviſed to 
is hei 7 ane ert, and 8 nat therein- 
| re deviſed. bequeathed, Ec, u truſt to ſell, as conve- 
9 * r s ereout of ſo 
| his deb eſtate 4 vor be fulkcien 


ſince, whether-this 
pin ns yr 


2 7 7 
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4 on dot th the r tous es of Fa the 
without i . in A ins — 
| take 8 * tes 2 in event, 
C. 7 — 18 cy further * by at AW 55 | 


Fate 
*. 3 


=D 


8 | and. a contrary determination of the — SR, 
: 9 — reverſed ; and this judgment of reverſal was, upon 


TY, 391 8 Dow. ge Tear e b N | 
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vas not entitled, or eter of 5 tho caſe to. the gever- | 
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1 Ez limitations ard Pater to his brothert and their ri}deftve 


Von of the eſtates in the counties of G. and . 

"contemplation ; and therefore the reverfiou in queſtion, 
e Bat Lord Mainifeld (518; the caſe was quite 

.teverſion, the the drag-net conveyancer would never "end. 
3 3 certified, that the reverfion paſſed. | Freedion' v. 


4D 


: © c Long in thil-mate, of a confiderable ſtate in the 


' os ; 


»y 131 reverſion in fee of andther eſtate in that cptinty, 


J f ren, op Fre boat at ati ah woraads aero habbo hog. pf! 


n 5 and — three d 
the 6p e inne Gale —— in ſtrict ſettlement dn 


Jo entitled, Adler a will of far prior date, to the teveffdh 


| . ant upon ſeveral deyifes to himſelf and his faid three br 
ext, and their ſeveral iſſue male ſucceſlively in ſtrict 


of 1 ſeventh part of certain eſtates in the coutities of O. and N., 


"4 x - his will, and thereby deviſed all and every his 


wages, tands, teriements; hereditaments, and premiſes iti the 
| 2 5 G. and and e in the — woe 2 — E * 
85 * his fate; benzfit, 6 intereſt, in reverſion 


, to truſtees, bjef? to certain charges thereon and » 


ber font, in dnd by hit ſettlement; — marry date, 
ind Ala, in truſt; r 8 
re all die without ifſue . or his brothers ſhould die before 
| 2805 one, to ſtand Tciſed of che faid "eſtates in G. N. y 

1 and the reverſion and reverfions of ſuch eſtates; and f 
eſtate, &*. therein, to the uſes therein. mentioned. Mr. 

argued, that, from the reference in the will to the Rmita- 


"thereon, jt was tnanifeſt the teftator had then no 


as of eftates in O. and ., could not paſs by the 


"and that, if the words of the will were not fulficient to 


115 


"court of K. B. for whot: e opinion the caſe wes referred from Ch 


bit 


. ſee ib. 100. 8. P. between ide fame parties, on tl 
general words of an act of parfia ment. 
Teds, k being tengat for Hife, with remainder to his firſt ac 


3% 


Nad beibg feifed In fee in polſeon-of u manor called C: und 
all eſtate called P. in the county of G. and bein entitled to 


11 


yt eſtates · tail in different perſons, one of w 
ed 18; deviſed all chet his manor of C. and all e 


"c pital me e, and all and ey his lands; tenements; at 12 
EE vole babar 1.0 
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"G; 10 his" 3 upon truſt th bell ang and divide 
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7 1 [Fear lon was; Whether this 
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5 e of four. 
in B. e on at ps 


6s thereof, mo deviſe to 


N. hie beirs and afhgns.”. It was 2 ed, that only 
22 der: the teſtator was ſeiſed in deſeſſion of the tene- tory 


Rep. J. R, 10 
„el in fee of 2” —- buildings called” * 
| 3 and of other freehold eſtatet, me goat N 
2 be preg _ deviſe 38 fol- 
— 55 to the profits 
| — 2 — ber life, my 2 25 oi chr) 51 re 


ee particular enumeration of 
er her deceaſe, a8 follows: Fe 1 ** LF oc 
2%, my ſout ſhares in the Corn-marke for. bit natu 

4 the g of my gets, with all monics, 25 22 


in . 
n e to: den e 1 


.. carried. the abſolute inheritance in them to the. Fe een 99 
„His lordſhip ſaid, that the word, 2 ego 
-20,paſs.a-fee4. unleſs words were 1 85 12 
tention. That it was 22 ta. 1 ** gfat had bet 
"Act, it. would. have.pa gh the teftator's firſt 
object was, that. WA which intention 
F - mw be 2 le 
de dow os 
0 nods = wg 
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"hi ill 1 thus vt 4 
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. yl x e that v4 moicty in * 


four ſhares in the 


comprebended the reverſes of the ſhares, in the Corn, mor net, and 
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4 beiog ted in tail ef in Wiles funk yr of a 
__ — Oy reverſion/in ſce uf two 


y her will, after reciticg that the was entitled to one 
undivided ourth part of the eſtate in queſt ious arp ane 1:4 _ 
F Der 

upon certain truſts for the benefit het folk, — 


C . her two daughters, yd then direfted all the reſidue 
and remainier of boy glas and effects to be ſold, as Toon as might . 
| be after. 148 death, and her funcral expepces to be paid thereout x 


lus, if avy, to be divided between her faid two 
* 3 court 285 | 


and 
7 * were af opinie that, 
the general words in the refiduary clauſe = in themſelves ſu 
IP, to borw n fee; yet, 1 _ caſe, che remainder expeQnt on 
ſtate-tail did Nl s by them; it not appearing 10 de in 
e e Je teſtatrix, when the made her will, add it 


being allo 5 robable, fr om the purpoſe to which. a part of the pro- © 


duce yu 


A applied, e namely, the 2 of fuberal Fapeh 
only meant to 2 ſomething whi ich would be diſpoſe 
e Seccac . point in Kee . A, 4 0 


Ke. 

tor, on tits 3 marria ſettled as and copyli 

| EY on himſelf for life, rag, Ga to his wife for” life, 2 
der to their firſt and other ſons, in tail. male, with remainder 


es 


* reverſion, i in fee A There being "no iſſue male of 


2 5 but five daughters, teſtator deviſed to 18 Lo, 
their heirs ol! bir lands not ettled in joimture en bis wiſe. 42 
48 che bis, . C. G; the lands in ſettlement paſſed. _ Glover 
» 4 Ora 
r gave to his 155 R. and to big Abbie Z. 1867. 


WP: 5 of age; and then gave to his wife all the remaining : 
oh of his eſtate, effets, 12 92 A. bs toe. during her life ; 


It her deceaſ e be 


ee Soph wee ae ſia: t hi 


de ey. to my dayghte 


"oc dur 1 in e 
3 We uld die re the deceaſe o 


ther or bot! 


0" wife, then hoſe legacies, 8 0 wers there leſt E $77 


4 rites to bi bn 2 for hex 


uſe and belege.“ 


each, and gr. SY But the <dutt of B. R 
233 the reverſion of the eftates deviſed to R., "Lord 
Kern oblrving that the ſums of 1504. each were to be 


the child ben of age, 'for tting them 
25 855 e n were 
- not. to be enpected from. un excrl perons tn thei wlley and | 
N 8 e fame conſtruction had 
725 ee 
FRY . 
e „ u 004g * Mas Hot e | 


x the for, it is contended, that the word ﬆ legacies,” | 
Ing fo 3 general import, referred to the two bequeſts of | 
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the Thing or r Plate. i ; 
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1. CIR T., Having bo m, 101 being nile Gr HIS por- 
” O' chaſed Had, a0 being alſs feiſed, uader feveral different 
ſettlements, of Ty. family eſtates 45 follows; uin. as to the 
| manors of A. ind B., being tenant 15 tall male after poſſibility of 
iſſue extinct, with remainder to truſtees in fee, in truſt for the 
right heirs *. his father, whoſe heir be then wat; 28 to the ma- 
nors of C. and D, ** tenant for Ife, with remainder to his 
| 15 and other 1 in tail male, with remainder to truſtees in fee, 
in truſt for the right heirs of his fat ng and as to the manors 
of and F. and certain houſes, being haut! in fee ſimple, under 
| uhimate limitation to the right hel s of his father ; e his 
Vill, whereby 7 by er 2 475 of two'houſes to his "Wide," he de. 


1 to bis n 2 S., and his heirs, all other His meflns ges, 
n 


"Lands, tenericnrs, and rg bd a whatſoever, out f Keane 
provided he 00k apdh him the iame f L., and in caſe he 

not, then the ſaid deviſe to him of the laid meſſuages, Tins, 
tenements, and hereditaments out” of ſettlement, to be void :, and 


then the py deviſed the ſaid 2 tenements, and heredita- 


mo out of. ſettlement, to 4. R. in fee.” Ep rye je Whe- 
ther. the family.” eſtates ſhould' paſs \ 
lands by this deviſe? Lotd C. Cd eld, that they has fince 
the teſtator had a power to diſpoſe of the whole, 1 thus theſe 
'eſtates were in a out of ſettlement, and the words uſed were 
ſufficiently eager! Gve for that purpoſe. Faltland v. Lytton ol. 
Strode ; et e contra, 2 Fern. 621. Affirmed in' Dom. "Proc. 1 Bro. 
Far. Ca. 229. 
2. The = of Maundy'v. Maund), ſtated 171 226 ll 14 
. have, ſtood ſtood over for deciſion, is reported in 2 Stra. K. i 
been determined. firſt in C. R., and afterwards in B. 


. farour of the teſtator's youn ger children. 


3. Dr. P 1 eile of ſeveral freekold and tcl 
eſtates, began his will, dated in 1752, with ſaying, '*As to all 


19 Ne a 14 wy * of it in manner following.“ He then 
y of 20/. to and heir, fot mourning; and after- 
. dere to fag wife in ws his farm ar B., in tht tenure and 


| 3 And, in like manner he reca ulated very 
2 1 8 and deviſed them, one by one, to 15 wife in fee. 


ate he 
| + nd then he generally deviſed to his wife and her heirs, all his 
5 . and copyhold lande, above Zeviſed, 


otherwiſe *di | 
2 Lc 2 228851 bs hold, under a Ak year| 
men 


9 4 to which. one H. was TG adimirted, who kept the 
2 e 2 


"han 1919, ben lie the ſame to che fajd J. S. at 
aka, except all c 


=> FS 8828 


new! purchaſed | 


| ſuage paſſed by the deviſe, the whole having been purchaſed toge- 


other than the lop, and top of ancient pollerds, and fruit of fruite 
trees, with liberty for the Jeſſor to enter, and take away the ſame. 
The woods conſiſted of large hedgerows, of chalk-dells grown up, 
and of one eatire wood of fix acres. In £798 Dr. Pau purchaſed 
this farm of H., ſubje to the leaſe, which he from time to time 
renewed. be ſon and heir at law claimed all theſe woods, as 


undiſpoſed of by the-will.. But che court of N. R., though much 
inclined to 0 big, r he had been dealt hardly with by his 
lead, t 


father, clearly held, that the woods paſſed with the farm, 9 the 
will. Goodtitle v. Paul, 2 Bury. tobg. 1 Blackft. 255. 8. C. 
4. „ As touching ſuch” worldly eſtate wherewith God bath 
4 hlefled me, I give and diſpoſe of the ſime- in the following 
« manner and form: 1 give and bequeath unto E., my. wife, 
«. thoſe three meſſuages, one in M. and the other two in H., 
« with all barns, flables, fallt, Ic. that flands upon or belongs to tbe 
« (aid meſſuages,” during her life; remainder over. The queſtion 


was, Whether the lands and meadows occupied with the meſ- 


thet by the teſtator about fourteen months before he made hi 


will? Held in C. B. that they did; fince the teſtator, in the 


commencement of his will, clearly manifeſted his intention to 
diſpoſe of his whole eſtate; and he appeared by . meſſuage” to 
e 129 a farm. Gulliver v. Poyntz. 3 Will. 141. 1 Blackf. 
. 5. Sir B. D., by articles of agreement, contracted for the 


purchaſe of the manor and other hereditaments of C., in the 
county of H.: he then, by other articles, contracted for the pur- 


chaſe of the manor, advowſon, and other hereditaments of an 


in A. in the ſame county. Afterwards, by an indenture, T. F. 


and others, for a valuable conſideration, duly conveyed the ad- 


yowſon of the church of M., in the ſaid "ny of 17 2 50 B. 5 | 
to his wife and her 


in fee. - Sir B. D. then, by bis will, deviſe 
heirs, all the manors, me ſſuages, advowſons, farms, Cc. what- 
ſoever, in the county of H., 2 the purchaſe whereof he had already 


- contratted and agreed ; or, in lieu thereof, the money to ariſe from 
+ the ſale of his eſtates in Li, and ſuch further ſums as, together 
+ therewith, ſhould be ſufficient to complete the ſcueral contrafr he 
bad made as aforeſaid, for the poten, of his ſaid 2 in the county 
.of H., in truft, nevertheleſs, to 


le ſuch pure aſes, and to procure 
and tate tonveyancer'sf the ſame efates in the county of H. to her own 
uſe. He alſo deviſed to truſtees for certain uſes, all his manors, 


nefſuages, advow/ons, farms, &c. in the counties of S. and C. 
1 The Gr was not ſeiſed of any advowſon in the county of H., 


except that of M., nor had he contracted for the purchaſe of any 


.advewſon therein, except that of . He had the right of no- 
- mination to a chapel in the county of C., but had no adyowſon in 
. and C. The ion was, Whether the advowſon of A. 
paſſed by this deviſe, ſince it did not, at the time of making the 
will, vgl in contra, but had been aQually conveyed to the teſ⸗ 
43207 ? Jt way held, in C. B., that it-did not. But this judg- 


% 
— 


ment was fererfed in B. R., Tom hende ö appeal was brought 
to the Houſe of Lords. In ſupport of the decifion in B. R. it 
was contended, chat this advowſon muſt neceſſarily paſs, in order 
to give effect to the word advow/ont made uſe of by the teſtator in 
the plural number; and that the teſtator, having ſome real pro- 
y recently contracted for, pnd'other more recently purchaſed, 
made uſe of general terms, which He intetided'as applicable to all, 
And the judgment of reverſal was confirmed. cer v. Biſhep 
of Winebefter, 2 Blackf.” 930, Coup. 94. J Bre. Par. Ca. 353. 
5. C. Hut ſee the firft reporter, 25 933: nt orgy e e 2a 
8. Teſtatfix, 3 in fee of 'a farm in L. which included four 
acres and one rood of marſh land in L. marſh, all on leaſe toge- 
* ther to B., devifed to M. P. all other her mefluages and latids in 
E., except the farm then in the poſſeſſion of B., and the premiſes 
en in the poſſeſhon of Mr. C., and the marſb lands ; and to 
E. H. certain lands in M., and the premiſes in the poſſeſſion of 
Mr. C., and Ber farm in the poſton of B.; and to the children of 
ber late uncle H. M., all her lands Tying in L. marſh. The quef- 
tion was, Whether the four acres and one rood of marſh land were 
5 included in the deviſe to E. H.; and if fo, whether the ſubſe- 
8 quent deviſe of all che teſtatrix's lands in” L. marſb way not à revo- 
cation of the preceding deviſe, pro tanto Held, in C. B. per tot. 
cur., that theſe lands were clearly included in the deviſe to E. H. 
of the farm in the poſſeſſion of B., and that the teſtatrix had no 
intention to revoke this deviſe in part, by the ſubſequent” one of 
all Her marſh lands in L.; Gbnce the latter was © Kent eſtate, 
conßiſting entirely of marſh lands, in the occupation of another 
tenant, and ſufficient to ſatisfy "the latter deviſe, Haldfaſt v. 
Pardoe, 2 Black. 975. | | 2 N oY Ny EY 6 | 
7. Copyhald garden ground, held aur autre vie may, when 
| hid open to and occupied with a copyhotd "tenement of inhe- 
'ritance, and neceſſary ſor it's enjoyment, paſs by a deviſe of the 
latter, although they are held for different eſtates. Doe v. Mar- 
. "Yn, 2 Blackft. 11433. Md OR e ee 
. Deviſe to A. of the next turn or preſentation of the church of 
B., after the death of C, the then poſſeſſor; and, after the death of 
A. the living to revert to the heir of the teſtator. C. died ſoon 
after the teſtator. It was contended, that this was merely a gilt 
to A. of the right of being preſented himſelf, and not of preſenting 
2 ſtranger; but the court of C. B. held, that it was an abſolute 
deviſe of the next preſentation. They would not, however, de- 
liver their opinion, whether 4. ſhould have'only the firſt preſen- 
katibn, or all that might fall in his lifetime. . Low v. Biſhop of 
"Lintevln,” 2 Bach 1240.) oo INN 
9. Teſtator, Was a bargeman and boat-builder, being 
25 tenant for years of a houſe, garden, ſtables, and coal-pen, be- 
Aueathed in theſe words: „ To H. C. I give the houſe F live in; 
** and garden, and aff the houſehold he as long as ſhe lives, 


ard the houfe'thaf'P."Hives in, and ſhe four zenements below 
„be bose 1 lite i. The teſtaror orcupicd che houſe in quel- 
", 9 4 | 2 N tion, 


* 


Thur 


Deviſe, 


tion, and the ſtables and 


thereof; the ſtables he uſed for his borſes employed in the trade z 


there was a pig- ſtye at the corner of the ſtable. yard, and the whole. 
wor encompaſſed with a paling, except the cual pen, which was on the 


other ſide of a road near the bouſe.., In this pen were kept gene- 

ne teſtator's, barges: his own yearly conſumption was not above 
der chaldrons, which were removed from thence in ſmall quan- 
tities. The queſtion was, Whether the ſtables and obal-pen 
paſſed by this deviſe? In argument that they did not, the diſ- 


tinction between a meſſuage and a houſe was recurred to; but the 


court of B. R. held that they did. As to the ſtables, they (aid, 


it was very clear, as they were within a ring-fence, which in- 


cloſed the whole. As to the coal-pen, there appeared, pri 
facie, ſome doubt; yet, from the general intention of the teſtator, 
they thought it. paſſed. Doe v. Collins, 2 Term Rep. B. R. 498. 

10. Teſtator, poſſeſſed of a leaſehold eſtate held for 99 years, of 
which he had made under-leaſes at reſerved rents, by his will gave 
to his grandſon his leaſehold ground-rents in S. and O. ſtreets 
(being the places where the premiſes were fituated). This 
deviſe was held to paſs the reverſion of the leaſehold. Kaye v. 
Laxon, 1 Bro. Ca. Ch. 76. : 


” \ , - 


11. Teſtator directed 2000 /. of his perſonalty to be laid out in 


the. purchaſe of freebold eſtates ; and then gave the eſtates ſo to 
1 and certain frechold houſes, ( pecifying them,) and 
all his leaſeholds to his wife for life, then to his fon and his iſſue; 
and in caſe he ſhould die without iſſue, he directed that all, as 


well his preſent freehold and leaſehold as the eſtates directed to be 


purchaſed, ſhould be ſold, and the produce to go over. There 


vas a ſubſequent direction, that no part either ot his preſent free- 


bold or of the eſtates to be purchaſed ſhould be ſold duriog the 
lives of his wife and ſon. _ teſtator left other freehold 5 . 
beſides thoſe ſpecified in the will z and the queſtion was, Whether 
they 973 by the word 4 preſent” in the ulterior deviſe? Lord 
ſaid, the word in ita natural ſenſe meant no more here 
than an oppoſition to what was to be bought; and therefore, if 
nothing elſe to controul it, all he had paſſed, by it. But the con- 
text gave it a different conſtruction. The word was uſed in two 
different parts of the will, in both it muſt mean the ſame thing. 


The true ſenſe of the word in each place was, the eſtates enume· 


rated, as put in contraſt with thoſe directed to be purchaſed. 


| There was a reſiduary diſpoſition too in the will to the wife, 
which there was no other 7 ſatisfy. Held therefore, 
that the ulterior deviſe in truſt to. { 


| included only the property 


enumerated. Second point in Hockley v. loud, 3 Ng. jun. 143. 


* 
, 


1. 4 was ſeiſed of ſeveral freehold eſtates, and entitled tos 
farm containing Sade 239 of which were alſo freehold, and 


* = 
the remaining 1 
Were. 147 . k 
% 1 


had been held for a long courſe of years by 4. 
is * 2 8 and 


n 


rally about fifty chaldron of coals ; being the coals not ſold out of 


30¹ 


and his anceftors under 2 leaſe, renewable. The whole 
farm, as far back as cauld be — had been held together with- 
2 * diſtinction as to tenure; and 4. leaſed jt for one entire 
A. by his will gave all his manors, mefſuages, farms, lands, 

| — and real eſtate hatſoever and whereſoever, unto g. 
for life, remainder to truſtees to preſerve, c., remainder to his 
ſons ſaccellivel in tail male. And, after givinglegacies, all the reſt 
and roſidue of his ready money, rents in arrear, ſtock, jewels, and 

| perſonal eſtate whatſoever he gave to J. Held in K. B, on a 


caſe referred out of Chancery, that the leaſehold as well as the 


freehold part of the farm paſſed by the word farms, Lord Ch. J. 
Kenyon obſerving, that the term had no limited technical applica- 
tion, but” meant medal witihjetes is held by Ao wm who ſtands in the 
relation of a tenant to a landlord : that the words in the reſid 


clauſe applied chiefly to perſonal chattels; and that, althou 2 ſe. 


veral of the diſpoſitions were in firiftneſy in licable to leaſe- 
| hold property, yet ſuch was too frequent! u the caſe in wills to 
raiſe any ſtrong * of i intentioh ve upon 4 Lane y. Stanhope, 


6 7727 
2 devifed all his manors, meſſuages, lands, &c. to G. 


1 tr vente and kabjeck therets'ts kis nephew Lord 4 and his 


 iflue in ſtrict ſettlement. The truſt of the term was to re- 
ceive the rents, and thereout to apply the neceſſary ſums in keep- 
ing = nd around his manſion houſe at Z. in order, &'., 
poſe of the reſt of the rents towards payment of ſuch 
T was charged with, paying the overplus, 
any, to his natural daughter B. for her own uſe; and he au- 
tleafeg in ſuch manner as Lord A. was enabled, 

when he Gew de in poſſeſſion, „provided that no leaſe ſhould 
exceed Lord A. s attaining 25, at which'time the ſaid term ſhould 


ceaſe, or be aſſigned for his benefit. The queſtion was, Whether 


E. or Lord A. was entitled to preſent to an advowfon, part of the 
premifes, which became entact pelies Lord A. attained 25, Lord 
borough obſerved, that, 5 to the impoſed charges, the 
rents and profits were given to F. in the fulleſt manner durin 
the term. He MAGS, that the idea of à vacancy” did not 
appear to have occurred to the teſtator. But the general and 
comprehenſive words uſed b th Le ſufficient 'to include . 
beneficial intereſt duri iod. His lordſhip therefore 


difmifſed a bill filed to eſtabliſh Lord 2's YON: 


— v. Rogers, 2 Vf. fun. 4 
Teſtator gave to his wife ( JL 


. este at V. for We; a6 yo x 3dr they q 


3 Ini e e gave the fine with 
other Ba codicl' he 4 
a ana wp Parry ws wil uld be in full of . 


which ſhe ſhould be inte out of his Teal and 227 f 
N t her eſtate for life in the premiſes at 1 92 £2 


that IO at 
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E. & 


Ss 


ir being IX. 2 b us ite IE: 
1 Term Rep B 492. 


| Wh things rongly” or imperſe ty ek deſeried ſu paſs, fee. 
(To fer. = n Pelf. | 1 A. 


(N. b) What pale an Iutereſt, and whit an Aude — 


rity. By the Were until &c. and at what r 
tinuance. | 


D EVISE of all teſtator's 3 lands, c. to two truſtees 
nand the ſurvivor of them, and the 2 of ſuch ſurvivor, 
in truſt for the benefit of his two nephews, viz. to 4 __ 
during their minorities ; and when, and-as they ſhould attain Nin their re- 
ſpective ages of 21, to be and remain to the two ws, and. 
der heirs, equally. Reſolved, that the nephews took, the fee 
immediately, and that the truſtees, notwithſtanding the word 
« heirs,” took only a chattel interef, as a truſt io be cxecyted for 
the benefit of the nephews during their minority. — 
ws hbithy, 1 Burr. 228. 
; iſe to truſtees and their heirs, to the uſe of J. 8 ., in 
tri ſettlement, with a proviſo that, ſo often and during ſuch 
time as the perſon who, for the time being, (in caſe the teſtator 
lad not otherwiſe direfted,) wouldghave been entitled in poſſeſſion, 
as tenant for life or in tail, ſhould be under the age of 26 years, 
then the truſtees were to enter and receive the rents and profits, 
out of which they were to allow certain ſums for the maintenance 
of ſuch tenant for life or in tail, and the reſt was to accumulate, 
and to be laid out in the purchaſe of lands, to be ſettled to the ſame 
uſes. 7. S. died aged upwards of 26, leaving his wife enfent of 
a ſon who, filed his bill to be let into poſſeſſion at 1, A caſe 
was ſent from the court of Chancery to the court of B. R. for 
their opinion, Whether the truſtees, upon the birth of ſuch. | 
took any, and what eſtate in the lands by virtue of thys proviſo 
Ou behalf of the ſon it was contended, that no eſtate veſted in the 
truſtees, the proviſo being void, whether it meant to veſt a deter- 
1 mere chattel intereſt; becauſe, in 
fieſt caſe, it tended to a perpetuity, by taking away the power | 
of alienation five years longer Pw} cn Ye — 
in the latter caſe bad laps, inconvenience, and was ng 
pation of the 
court ences 


Lu. 229. 

late hf ee bis maintenance and 
> Wie ained the age of v1, 10 B. and bis be 
. immediately, and that « 


= LR = 
e | Denn „ aui, 


— 


8 -2-Blackft. Rep. 519. 


4. Deviſe to teſtator's wife for life, provided ſhe 23 a .. 


| dow , bit mn cafe cue pgs then to J. 8. when he 
attain his full 955 1443 5 years. The widow married during 
the minority of F. S. Held in B. R. that her intereſt was not 


- N v4 but that ſhe was entitled till J. S. attained 23, 
Dull, J. ſaying, that the intention of the teſtator was, that if the 
: widow: did not marry, ſhe was to enjoy the eſtate for her life ;. if 

the did marry, ſhe was then only to i, the ie till J. 8. attained 23. 
Doe v. Freeman, 1 Term Rep. B. R. 389. 
5. Deviſe of copyhold lands to 2 their heirs/until A. 
then an-infant of — 13 years of age ſbould attain the age of 24 
years, on condition, out rents, & c. to keep the buildings in repair ; 


and he devifed unto A. his heirs and aſſigns for ever, when and ſo 


_ ſoon as he ſhould attain the age of 24 years, the ſame premiſes, 
and directed the truſtees to ſurrender the ſame accordingly. It 
was held, that the fee veſted in A. immediately, and that the words 
when and ſo ſoon, & c. only denoted the time when he was entitled 
to the poſſeſſion. r e 3 Term Rep. B. X. 41. * in Dee 
V. Underdown, | [Rex v. Willes, 293. | 


5 (R. c), infra, 


. * 1 
\ 


 TViner 293. 05 What paſſes by d the Words Re a of fats 
2 lor Eftat® generally. i 


88. 1. Wie den ar bett Nl en Gar ld, or n 
. | - bold only, not not ſurrendered to the Uſe of e Wi 


N. 1. Where the Diſpoſition is in favour of Creditors. 


r.'T ESTATOR; ſeiſed of copyhold lands only, deviſed all bir 

| © eflate to his fon, ſubject to the payment of debts. - De- 
creed, that the want of a 1 to the uſe * the will ſhould 
be ſupplied in fayour of the creditors, in order to ſupport the intent 
4 N e ud there kes freehold 
992. Teſtator declared, this he Lould wake a Aiſpoſition of his 


whole eſtate and effects. The firſt diſpoſition was, that all hit 


debts and funeral ex Id be firſt paid. Then he deviſed the 
2 parts of — 15 75 thereto, unto different per- 
s. The ite was,' Whether certain p17? gry lands, 
which had been mentioned in the will in diſtinet 
, reſt of the fee fimple lands, were {i to debts ; 1 ele <br 
having been ſurrendered to ſuth-uſes a he ſhould bs. re Lord 
 Hardwicke held they were; the firſt diſpoſition, he ſakd, running 
over all the ſubſequent clauſes of the will. * Penneck, 


| n e ee . e 
4 2 | . 3 7% 


e, 


Soy Te 


=" © 


Devile, es 


g. * Tul that all my juft debrs and funeral expences be paid, and 


n /atisfied.” There being no other real eſtate, the court of Chan- 
cery decreed, that the teſtator's copyhold eſtate, although not ſur- 


- rendered to the uſe of his will, ſhould go in aid of his-perſonal 


| 
- 
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eſtate for payment of debts. In Tudor v. Anſon, 2 Veſ. * 8 


Smith v. Baker, ſtated in Copybold, (Q. b. 2) ante, ſect. 2. 8. 

4. Teſtator, ſeiſed of freehold and copyhold eſtate, the latter of 
which had not been ſurrendered to the uſe of the will, began his 
will thus: „ As to all my worldly eftate, I deſire all my juſt debts 
« to. be paid.” The charge was held to extend as well to the 
copybold, as to the freehold lands. But A/bhurft, J. admitted, 
that, if the freehold. had been deviſed to one perſon, and the 
copyhold to another, the freehold might have been firſt applied. 
Coombes v. Gibſen, 1 Bro. Ca. Ch. 274. 

5. In Lindipp v. Eborull, ſe. 2. infra, pl. 11. Lord Chancellor 
Thurlow ſaid, that in the caſe of a deviſe, or charge in general 
terms, where the copyhold eſtate is neceflary to pay debts, that is 
equiralent to a deſcription of it. ; 


N. 2. Where the Words in queſtion are in favour of Deviſcer. 


1. „ I give to my ſon H. ail my lands, tenements, heredita- 
t ments, in poſſeſſion and reverſion, freehold and copyhold, in the 
« pariſh of C. and elſewhere in the county of M. (which copy- 
« hold lands I have ſurrendered to the uſe of my will.“) The 
teſtator, it ſeems, was poſſeſſed of an inn, with ſpacious outbuild- 
ings, all copyhold, which had been purchaſed at different times, 


and lay in two manors, and the part which lay in one manor he had 


ſurrendered te the uſe of his will, but the other not. Lord Hard- 
wicke held, that only the part actually ſurrendered paſſed by the 
deviſe, Gaſcoyne v. Barker, 3 Atk. 8. See 1 /e. 63. 121. S. C. 


Agreeably 
to, and upon 
the authority 
of this caſe, 
was decided 
Wilſon v. 
Mount, 

3 Veſ-jun. 
191. where 
teſtator, 
having free - 
hold and 
copybold 
lands, and 


of the latter, ſome ſurrendered, and ſome not, deviſed all his freehold and copyhold meſſuages, lands, &c. 
« the copyhold part whereof 1 have ſurrendered to the uſe of my will;“ Sir R. P. Arden, at the Rolls, 
_ ſaying, the parentheſis might operate as a reſtriftion ; and that a teſtator ſhould not be ſuppoſed to paſs 
what he could not paſs, when, as in this caſe, there were other copybolds, to which the deſcription 


would apply. | 


2. But, where the deviſe was, I give all and every my free- 

« hold and copy hold mefſuages, lands, and hereditaments (having 

« ſurrendered the copyhold paft thereof to the uſe of my will) 

% fituate in L. to B.; and the ſaid copyhold part thereof ſhall be 
4 ſubjeQ to the payment of 400 J. mortgage, which is on part 
et thereof.” Teſtator had two copyhold eſtates in L., one of 
which he had duly ſurtendered, and the other not. On a queſ- 
tion, whether the latter paſſed, Lord Hardwicke thought the 
deſcription ſufficiently large to take in the whole, and that what 
was to.confine it was in a parentheſis, and in nature of a recital, 
therefore not like words containing a deſcription. This, there- 

fore, he. ſaid, differed from the. cdTe cited, (vis. Gaſcryne v. 
Barker, ſupra, pl. 1.) which was determined by him with great 

reluctance z there the pronoun relative 2vhi0hy made it reſtriQtive. 
Vol. II. X But 


. 306 | 'Devile. : 
But in the principal caſe, the latter words, he added, ſufficiently 


ſhewed teſtator's intent to give the whole; as he meant to give 37 
more than the part ſubject to the mortgage, and had no other th 
copyhold than that in queſtion. Banks v. Denſhire, 1 Veſ. 63. 
3- Teſtator deviſed to his grandſon the ſeveral eſtates by him ſhy 
held of the manor of B. He had two copyholds in B., neither Me 
of which was ſurrendered to the uſe of his will, and in one of f 
them he had only a truſt eſtate. He had other copyholds elſe- 1 
where, which had been duly ſurrendered; and he had given at 
ſeveral legacies to his heir. The Maſter of the Rolls, after f 
obſerving, that, as to one of theſe copyholds the objection of the * 0 
want of a ſurrender was of no weight, ſaid, it was true an intent all 
to paſs it muſt appear; but the words were very extenſive, and 4 
meant alt the copyhold held of the manor; and as to the other a 
copyhold, though a ſurrender was neceſſary to give it effect at ref 
law, yet the intent was to paſs it, being within the general words. for 
Nor did he think the objection of his having deviſed other copy- 2 
holds ſufficient to take this out of the deviſe. Held, they both . 
paſſed. Allen v. Poulton, 1 Veſ. 121. 5 wy 
4. A. purchaſed a copyhold eſtate for his own and two other Mil 
lives; and afterwards, without having made any ſurrender of it 55 
to the uſe of his will, deviſed in general terms, „ all his eftate Th 
- real and perſonal, in paſſeſſion or reverſions,” to his wife, and died, 
leaving no other real eſtate. Held, that the copyhold paſſed by Ser 
this deviſe; and the ſurrender was decreed to be ſupplied. Smith 1 
v. Baker, 1 All. 385. = 
5. A. deviſed all his /ands unſettled to his wife for life, and 75 
aſterwards to his younger children, as ſhe ſhould think fit to |; 
diſpoſe of the ſame ; and then died ſciſed of freehold lands in 1 
* fettlement, and freehold and copyhold lands of inheritance, not in ſur 
ſettlement ; the latter not having been ſurrendered to the uſe of hes 
his will. Lord Hardwicke was of opinion, that the fands /ertled he 
being only freehold, the lands unſettled muſt naturally be intended real 
of the ſame kind; and therefore the copyhold lands did not paſs. 17 
: Hawking v. Ihieh, 1 Atk. 387. | | | * 
6. In Tendril v. Smith, 2 Atk. 85. Lord Hardwicke held, that, will 
where copyhold lands were ſurrendered to the uſe of a will, the caſc 
ſame would paſs by a general deviſe of lands, although there 24. 
were freeholds to anſwer ſuch deviſe. je! res 
7. Freehold and copyhold lands in D. (originally the prop 1 
of the feme) were conveyed and ſurrendered reſpectively to truſ- dau 
tees, in truſt for baron and feme for their lives, and the life of to h 
the ſurvivor, with remainder to the heirs of their bodies; re- op: 
mainder to the baron and his heirs. The baron deviſed all his ters 
lands, &c. in D., and all other his real eftate, to truſtees for eſta 
Zoo years, upon certain truſts; and, after the determination of ek 
the term, he gave all the premiſes to his wife for her life /ans der 
waſte, and died without iſſue. Held, that the words uſed by the fee. 
teſtator were ſufficiently comprehenſive to paſs the lands, and that — 
it was the teſtator's intention they ſhould paſs; as all the eſtates ul 


% came 5 


| Milbourne v. Milbourne, 2 FOI Cb. 64. 
2 


.Devikſe, 


came originally from the wife, and he could not mean to ſever 


the freeholt from the copyhold. Car v. Elliſon, 3 Att. 73. 
8. Teſtator who, by ſome introductory words in his will, 


ſhewed an intention to diſpoſe of his whole eſtate, gave all his 


meſſuages, lands, &c. in N. to his wife during her widowhood, 
and died ſeiſed of freehold and copyhold lands in N., the latter 
of which he had ſurrendered to the uſe of his will, The copyholds 
were held to paſs. Goodwyn v. Goodwyn, 1 Vef. 227. 

9. A. being ſeiſed of freehold, and of copyhold, of the nature 
of borough Engliſh, deſcendible not only to the younger ſon, but 
alſo to the younger daughter, which copyhold was not ſurrendered 
to the uſe of his will, made his will, by which, after making 
different proviſions for his wife and daughters, he gave all the 
reſt and reſidue of his e/tate, real and perſonal, of what nature or kind 
ſever the ſame might be or conſiſt of, at the time of his death, 


to his wiſe, her heirs, executors, c. —The wife brought her 


bill to compel the cuſtomary heir to ſurrender. Sir 18 Strange, 
at the Rolls, after admitting the words uſed by the teſtator to be 
very comprehenſive, ſaid, there was, no caſe where there was 
freehold as well as copyhold, and no notice taken of the copyhold 
in the will, that the court had ſupplied the want of ſurrender. 
Thus the caſes had turned, he added, in the conſtruction of 
general words where no ſurrender had been made, upon the 
queſtion of the fact, whether the teſtator had what would anſwer 
the words of his will, on which the words would operate? Then 
the ſurrender, he ſaid, ſhould not be ſupplied, as it was before 
Lord Talbot in 1735; and the caſe of Bethlehem Hoſpital, 10. June, 


17353 that “ all my land“ would not paſs copyhold lands not 


ſurrendered, if there were other lands to ſatisfy it, but, if ſur- 
rendered, that will explain the general words, and paſs it. Here, 
he continued, is that which would come within the deſcription of 
real eſtate. Then, without ſurrender to the uſe of the will, or 
mention of copyhold, the court will not take it from the heir. 
It is ſaid, this ought to be conſidered as if creditors; but- by this 


will the real eſtate is not ſubject to payment of debts, as in the 


caſe in Williams (meaning Drake v. Robinſon, 6 Vin. Abr. 237. 
pl. 7, 8. which ſee). In the principal caſe he concluded there 


was nothing, either by act, or by ſurrender, or by words, though 


no ſurrender, to warrant the court to ſay, that the younger 
daughter was diſinherited of that which by law ought to deſcend 
to her, and that the mother was entitled to the benefit of this 
copyhold. ' Byas v. Byas, 2 Veſ. 164. 

ro. Teſtator, entitled to freehold, copyhold, and leaſehold 


eſtates in H. and C., deviſed all his meſſuages, farms, lands, tene- 


ments, and hereditaments in H. and C. to his wife for life; remain- 


der to his two ſons ſucceſſively in tail; remainder to his wife in 
fee. The copyholds never having been ſurrendered to the uſe of 


teſtator's will, it was held, at the Rolls, that they did not paſs. 
11. Teſtator 
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Devlle. 

11. Teſtator deviſed all his lands, tenements, and heredita- 
ments, and real eſtate whatſoever, ſituate in P. and other places, 
' which he enumerated, or elſewhere in Great Britain, not ſettled 
in jointure upon his wife, in truſt to ſell and diſpoſe of the ſame, 
to pay his debts and legacies; and then gave his perſonal eſtate in 
truſt, to be ſold for the ſame purpoſes; and the clear ſurplus of 
the produce of the real and perſonal eſtate, after debts, and le- 
cies paid, to be inveſted in government ſecurity, and the 
tereſt to be paid to his wife for life, and the principal to his 
daughter Ann, on the event, which happened, of her attaining 
twenty-one. The teſtator had freehold eſtate in P., and a ſmall 
copyhold eftate there, which was purchaſed by and ſurrendered 
'to his grandfather, who was admitted; and from him it deſcended 


upon the teſtator's father, who never was admitted; and from 
him upon the teſtator, who alſo never was admitted. On a bill 
filed by Arn, praying a ſurrender, it was ſaid, on her behalf, 
that there was no doubt of the teſtator's intention, and that he 
"thought it a freehold eſtate, and meant to paſs it; for which pur. 


poſe the words uſed by him were ſufficiently comprehenſive. But 
Lord C. Thurlw held that it did not paſs; for although, where 


' the 1 N ic neceſſary to pay debts, it is held equivalent to a deſcrip- 


tion of it, yet here it not being neceſſary for that purpoſe, it ſhall 
not paſs for the further purpoſe of going to the younger child; 
the court, he added, had held hat, only where the child was 
unprovided for; not where the queſtion was as to the quantum of 
the proviſion to which the intention could never be held to apply. 
Lindopp v. Everall, 3 Bro. Ca. Ch, 188. | 
12. After ſpecific deviſes, teſtator deviſed all the reſidue of his 


eſtates, as well copyhold as freehold, ** the copyhold part thereof 
c having been previouſly ſurrendered to the uſe of my will,” to 
_ truſtees to ſell; and out of the 
ſurplus for the benefit of his wife, and children. Teſtator died 
entitled to ſome copyhold lands, which, however, he had not ſur- 
rendered to the uſe of his will, or indeed ever been admitted 
to; and he had no other copyhold eſtate, Lord Ch. Loughborough, 
conceiving the words intimated diſtinctly, that the teſtator ſup- 
' poſed himſelf to have previoufly ſurrendered this copyhold, and 


produce to pay debts, and the 


that it was nothing more than a miſtaken deſcription, put the heir, 


(ho took a benefit under the will) to his election. Rumbold v. 
 Jame, 3 Veſ. Jun, 65. 


Seck. 2. Eſtates of which the Teſtator is a Mortgagee, ot 
a Truſtee. 


1. A mortgagee in fee of eſtates in \4. deviſed all his manors, 
PG, lands, tenements, and hereditaments in S., X., M., 


and elfewhere in England, in poſſeſſion, reverſion, or otherwife, 
to certain uſes, under which an iyfant became tenant in tail. The 


mortgage being paid off, Lord Hardwicke decreed the infant to 
RE convey, 


Deviſe. 


convey the legal eſtate, and to ſuffer a recoyery for that purpoſe. 
Ex parte Bowes, Sand. n. 1. in 1 Atk. 6og, 73 

2. But where a mortgagee in fee bequeathed his mortgage debt 
to. his executors upon certain truſts, and he deviſed and bequeathed 
all the reſt and reſidue of his eſtate, and effects, whatſoever and 
whereſoever, and of what nature or kind ſoever, and every part 
and parcel thereof, (ſubje to the payment of his debts and of an 
annuity of 30 J.) to 4. in fee: Sir R. P. Arden at the Rolls held, 
that the eſtate in mortgage did not paſs by the reſiduary deviſe; 
and expreſſed his difſent from the caſe Ex parte Bowes. , Duke of 
Leeds v. Munday, 3 Veſ. jun. 348. 

3. A mortgagee in fee, after deviſing certain eſtates, gave and 
deviſed all the reſt, reſidue, and remainder of his eſtate both real 
and perſonal, and of what nature or kind ſoever, and whereſoeyer, 
not therein before ſpecifically given, deviſed, and bequeathed, to 
A, B. (an infant then 18,) his heirs, executors, adminiſtrators, 
and aſſigns for ever, on the fide of his mother; and he appointed 
A. B. executor. Both the Maſter of the Rolls and Lord Chancellor 
thought the eſtate in mortgage veſted in A. B. by the reſiduary 
deviſe. Ex parte Serjiſon, -4 Veſ. jun. 147, 

Sce Co, Litt. 203. b. Butl. nate 1. with the rules laid down in 
which. for conſtruing deviſes of this deſcription, the two laſt ſtated 
deciſions agree. | | 49 | 


dect. 3. Where the Words are applicable to both real and per» 
| | ſonal Property, - 


1. Teſtator began his will with words expreſſive of his in» 
tent to diſpoſe of all his temporal eſtate; and then deviſed as 
follows: ** Item, all thoſe my freehold lands and hop- grounds, 
« with the meſſuages or tenements, barns, Sc. now in the tenure 
“of L., and all ather the reſt, reſidue, and remainder of my eſtate 
« conliſting in ready money, plate, jewels, caſes, judgments, 


« mortgages, &c., or in any other thing whaz/cever or whereſoever, ' 
« I give to A. B. and her alligns for ever.” Juſtice Forte/cue at 


the Rolls held, that the reſidue of the teſtator's real eſtate did not 
paſs by this deviſe, fince, although the word “ efate,” when 
unreſtrained, would include lands as well as perſonal eſtate, yet 
here it was expreſsly confined to perſonais, as plate, c. and, had 
the teſtator intended to give all his real eſtate, why did he men- 
tion a part of it only? Firſt point in Timewell v. Perkins, 

2 Atk. 102. | | | 
2. Teſtator, after reciting that he had already ſettled his lands 
in O. in jointure on his wife, and that, in caſe he ſhould die, he 
thaught that not ſufficient for her to live hoſpitably upon, gave to his 
wife one moiety of the other half part, not ſettled in jointure, to 
her for life; angl he alſo gave her his manſion houſe, Cc. in L. 
and a ſmall parcel of land in L. for her life; and, after making: 
ſeveral deviſes of the ſaid fourth part of the lands in. O. after. his 
wife's death, and of other eſtates, „ a{l, the reſt, reſidue, and; 
| XY 3 remainder 
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Deviſe.” 


<« remainder of his goods, chattels, and perſonal eſtates, 7o- 
« gether with his real eſtate not thereinbefore deviſed,” he gave to 
his wife, whom he appointed ſole executrix. It was held, that 
the manſion houſe and land in L., notwithſtanding the preceding 
reſtrictive deviſe thereof to the wife for life, and alſo the teſtator's 
other eſtates not diſpoſed of by will, paſſed to the wife in fee by 
the reſfiduary clauſe. Ridout v. Pain, 3 Ait. 486. 1 Veſ. 10. S. C. 

3. Teſtator, ſeiſed of lands in C. and G. in fee, and of other 
lands in B. for lives renewable for ever; and of other lands under 
leaſes for three lives, with reverſionary terms for 21 years, from 
the death of the ſurviving life in each leaſe, and being bimſelf 
the ſurviving life in one, deviſed thus: “ And as to all my 
«worldly ſubſtance, I give to my mother my houſe and land of 
« G., with the appartenances; during her natural life ; and alſo 
«my lands of C. (ſubject to a rent payable thereout,) for /ife, 
« without liberty of committing waſte thereon.” And after ſeveral 
legacies and life annuities to relations, (and, amongſt the reſt, a 
life annuity of 30 J. to his heir at law,) he deviſed to his mother, 
ce all the remainder and reſidue of all his effefts, both real and per- 
&« fonal, which he ſhould die poſſeſſed of.” It was contended for the 
heir at law, that the reſiduary clauſe did not paſs the tee ſimple 
lands, but the perſonal and leaſehold eſtate only. The word 
' © effects,“ they ſaid, was properly applicable only to chattels, and the 
' deviſe to the mother for life was incompatible with an intention 
to give her the ſame lands in fee. But held in B. R., that both 
the fee fimple and the leaſehold lands pafſed; Lord Mansfield 
obſerving, that the introductory clauſe ſhewed, the teſtator did 
not mean to die inteſtate as to any part of his property ; the word, 
« effects,” he ſaid, was frequently uſed to compriſe every 
kind of ſubſtance. He did not think the objection of there being 
a prior eſtate for life given in the lands ſufficient of itſe}f to deſt roy 
the manifeſt import of the words uſed in the refiduary bequeſt ; 
and for this he cited the laſt ſtated caſe. And the judgment in 
B. R. was aſterwards affirmed in Dom. Proc. Hogan . 
Cowp. 299. 7 Bro. Ca. Parl. 467. 8. C. See S. P. in Hockley v. 
Marubey, 1 Veſ. jun. 151. | 

4. After ſeveral precedent deviſes and bequeſts, teſtator, in 
eaſe bis "perſonal ęſtate, excluſive of ſuch part thereof as he had 
before given to his wife, ſhould nat be ſufficient to pay all his debts 
and legacies, gave to truſtees and their heirs certain lands, upon 
truſt to ſell, and to apply the purchaſe money in payment thereof; 
and he afterwards concluded thus; “ and, laſtly, all the ref, 
« reſidue, and remainder of my real and perſonal eflates, whatſoever 
« and whereſcever, I give to my ſaid wife, her heirs, executors, 
« and adminiſtrators.” The perſonal eſtate proved ſufficient to 
diſcharge the debts and legacies. The queſtion was, Whether 
the wife was entitled by the reſiduary clauſe to the lands deviſed 
in aid. And the court of B. R. was clearly of opinion, that ſhe 
was. Lord Mangſield citing Cliſſe v. Gibbons, 8 Vin. Abr. 294. 
pl. 8. as in point. Gocafitle v. t, Coup. 43. Hy f 
5 | 5. 


2 Deviſe. : 


5. „I give to R. B. all that freehold meſſuage, Sc.; as alſo 
« two acres of land in A.; as alſo the ſtock of corn, hay, goods, 
« chattels, and effects, or gate of what kind ſcever ; alſo all other 


ic the utenſils of huſbandry in the dwelling-houle or farm which 


« I now-rent of my father in T.;“ (being the eſtate in queſtion, 
in which teſtator had the remainder in fee ;) “ as alfo all that 
« freehold meſſuage in, c. to her fole uſe, and to her heirs 
and afſigns “ for ever.” Hill, Serjt. contended, that the word 
gate paſſed the teſtator's intereſt in the premiſes in T., there 


being real eſtates expreſsly deviſed both before and after this 


diſpoſition. But Bond, Serjt. argued, that this word, being 
immediately preceded and followed by an enumeration of perſonal 
property, could never be referred to any real property, much leſs 
a remainder, which the teſtator did not appear to have had in 
contemplation, And to this opinion the court inclined, When 
the caſe went off on another point. Dally v. King, 1 H. Black}t. a. 

6. After giving, firſt, certain real eſtates, and then ſome per- 
ſonal legacies, teſtatrix ſaid, * a/l the reft and refidue of my eftate, 
« of what nature or kind ſo ever, I give, deviſe, and bequeath io 
« C. for her life, and after her deceaſe to be equally divided 


« between” five perſons; and if any af them ſhould die before 


they ſhould be entitled to have and receive their ſhare, then their 
children to have the ſame ; and ſhe directed that the thare of one, 


who was a minor, and alſo the ſhares of the children of any who 


ſhould die, ſhould be paid to their guardians, whoſe receipt thould 
be a ſufficient diſcharge. Teſtatrix died ſeiſed of ſome freehold 


and copyhold lands, not ſpecifically deviſed: the latter had been 


ſurrendered to the uſe of her will. It was contended, that theſe 
lands were not meant to pals by the reſiduary clauſe, the phraſes 


and the manner of the gift being wholly appropriate to perſonal. 


property. But the court of C. B. held, that they paſſed; it being 
the intent of the teſtatrix not to die inteftate as to any part of 


her property, as plainly appeared, both from the comprehenſive- 


neſs of the terms uſed by her, and from her having ſurcendered 
her copyholds. Doe v. Chapman, 1 H. Blackft. 223. 

7. Teſtator, being ſeiſed of freehold and copyhold, and poſ- 
ſeſſed of leaſehold eſtates, willed his debts and funeral expences 
to be paid out of his whole eſtate, by his executors. He then 
gave his leaſehold eſtate, together with all other his real effate, to 
his wife for life; and likewiſe he gave to her all his per/ona/ty 
during her life, and empowered her to diſpoſe of part thereof by 
will, and the remainder of his goods and furniture he directed 


to be ſold by his executors, and the money to be divided between 
Ge, & E., F., and G. He then gave two annuities to H. and J., 
to be paid by his executors out of his whole gffate ; the aforeſaid 


dividends of the money arifing from the ſale of his goods, and the 


yearly payments out of his eſtates to H. and J., not to commence. 


till after his wife's death ; and he afterwards deviſed the remainder 
of the profits, after the wife's death, and ſubject to yearly pa 
ments to H. and J. out of his whole eftate, to B., C., and D. 


| X4 equally, 
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equally; ſhare and ſhare alike; The queſtion was, Whether the ' | 

worde whole flat?” in the latter part of the will, extended as 2; 

3 we e the real as the perſonal property ? On behalf of the heir + 5M 
2 _— at law it was contended,” that, fince the words in” queſtion re- | 

> ferred, in the former part of the will, to perſonal eſtate only, 


_—-- . they-oughtito receive a fimilar conſtruction in the latter part of die 

_ 1 as, in this caſe, there was a ſurplus of the perſonal 2s 

$: ; e,; after payment of debts and legacies of about 2000 J. But ov 

the court of B. R. were clearly of opinion, that, by whole re 

40 _ the teſtator almoſt throughout his will meant real eſtate, di 

and that this was the only conſtruction which theſe words could th 

: admit of, in the clauſe directing the payment of the annuities; | ve 

ines they ſtood in contradiſtinctiog to the produce of the per- to 
ſonalty. It was then a neceſſary conſequence of the nature of e 

£ 2 truſt, that they took a fee. Doe v. Woodhouſe, 4 Term Rep. 7 

FN X. 89. ; 6.4% | SS 4 

58. „% As to ſuch worldly eſtate as God has pleaſed to bleſs me el 

. With, I give and diſpoſe of the ſame in the manner following :” * th 


3 teſtator then gave his fon and heir 200 /., and afterwards ſaid, 
3 cc alſo all that my meſſuage wherein I now live I give and deviſe 
8 ft my wife, her heirs and aſſigns for ever; allo all the reſt 
tc and reſidue of my gods, chattels, rights, credits, perſonal and 
% teftamentary eftate whatſoever, and in whoſe hands ſoever, not 
c hereinbefore particularly given and bequeathed, I hereby give 
c and bequeath unto my ſaid wife, for her dyn uſe, benefit, 
cc and diſpoſal.“ It was held in C. B. that the real eſtate of the 
teſtator, not ſpecifically deviſed, paſſed by the words * tef- 
3 <ctamentary eſtate: Buller, J. obſerving, that, if the words had 
8 not this application, they would be mere tautology, as the per- 
ſonaleſtate had been given before. Smith v. Coffin, 2 H. Blackf, 


9. Teſtator, entitled to a houſe, his only real eſtate, and to a 
large perſonal eſtate, his will with faying, “as to my real 
c. and perſonal efater, I diſpoſe thereof in manner following.” 
He then gave ſeveral legacies and an annuity, which latter 
charged on the houſe 5 and, after bequeathing a ſum of 4000 ., 
upon certain truſts, all the reſt and reſidue of his gate and effects, 
any and <what nature ar kind ſoever, or whereſoever, he gave and 
btqueathed to A. and B., their-executors'or adminiſtrators, in truſt 
g ta add the intergſ to the principal, ſo as to accumulate the ſame ; 
, it being his will, that the ſaid reſidue ſhould: not be paid or 
payable but at the time, and in the manner the principal ſum of 
4000 l. was thereinbefore directed to be paid; Held, that the 
Houſe did not paſs, notwithſtanding the introductory wordq; the 
reſiduary clauſe being applicable to perſonalty only, partictlarly 
| 8 to aceumylate, Des v. Buciner; C Nm Rep. B. R. 
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1. Deviſe-to the teſtators grandlon T. WY „ 


die before the age of 21, then to ſuch other grandſon then unbora· 


as ſhould attain the age of 21, with meſne remainders; remainder 


over to Sir R. S. in fee; and the er gave all tbe reft and 


of his real and perſonal ate to his ſon-in-law T. . 7. 
died under age ; and it was 2 of the judges, 
that the intermediate profits between the death of T., and the 


veſting of tho eſtate by virtue of any ſubſequent limitations, paſſed 


to T. S. by force of the refiduary deviſe, as an intereſt in the real © 


n of. 1 nn. 
alb. 228 b 
2. Teſtator gave ve all his freehold, leaſehold, and 

5 


perſonal eſtates, to truſtees, to hold to — 
their executors, adminiflrators, and aſſigns, in truſt to pay certain 


annuities and legacies out of his perſonal eſtate, and, if that ſnould 


be infufficient;' out of the rent and profits of his real eſtate: : 


and, as to all the reſt and reſidue of his real and perſonal eſtate, 
after proviſion made for payment of his ſaid: annuity and legacies, 
he gave the ſame to ſuch child or children as-F. G. ſhould have 


of her body, remainder over. It was held, that the intermediate 


profits, till a child born of F. G., ſhould go to the refiduary- 
legatees, and not the heir at law; and that the truſtees, in this 
caſe, did not take an eſtate guou/que, to ſatisfy particular purpoſes, 
and then to ceaſe ; but took the whole legal eſtate, and might 
even have ſold the ſame, if neceſſary, under the direction to raiſe 


the annuities and legacies out of the rents and profits. Gion v. 


Rogers, et e contrà. Ambl. 93. 1 Veſ. 485. S. C. See the latter 
S — ann. 112. 


ak Teftator gave a houſe with the appurtenances to his wiſe 
2 r widowhood, then to his eldeſt ſon for the time being 
who ſhould attain 21. The wife married again during the mino- 


rity of the eldeſt ſon. There being à reſiduary diſpoſition, as 


well of the real as of the perſonal eſtate,” Lord Hardwicke held, 


that, as to the intervening profits between the determingion of 


the wife's'intereſt and the eldeſt ſon's attaining 21, ſo much of 


them as was rea/ would fall into the real — — ſo much as 
were perſonal to he nal * . 8 
Egerton, 2 Fi 122. . N. — n. els ry paſſim. I 


What perſonal Property will paſs.by a Giſt of che Reſidue, ſee 
(C. e) inf. ſer. 2» paſhm. : 
Where Money covenanted or directed to be laid out in Land 
hall have the quality of real Eſtate, ſo as to 2 


lde Roulucy or otherwiſe, ſee Land (A), fit 


Where, 


— 


3 % 


5. Teſtator, by his will, deviſed all his plate to his wife; and, 


Where, after ſpecific Deviſes the Reſidue of Teſtator's real 
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common, and one of them dies before the Teſtator, his Share 

goes to the Heir, and not to the other Deviſees. See Doe v. 

e een _ Wiles, 293. ad too "ſeg Wh ws 
— ani et e: 
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11 868. 1. Where the be pen bs of ſurf cn. 


1.5 WS ny in the outſet of, his will, gave bis daughter A N 


money legacy; and, in a ſubſequent part, he gave her al! 
gods and things of tvery kind and ſars which ſhould be found in her 


Eſtate is given. to ſeveral, and their Heirs, as Tenants i in, 


5 


cloſet at the time of his death. Held, that a ſum of 45/7. found 
therein at his death, did not n dy this bequeſt. Roberts v. 


Kae 2 Ath; 113. 


4 I give: to M. T all mortg; gages, ground rentsz jodgannts,/ 


67 &e. what bever 1 have or fball — at the; time f ny death, as 
« plate, jewels, linen, houſchold goods, coach and hone, for her 
4, feparate uſe, It was held, that goldſmiths notes and bank 
bills, belonging to the teſtatrix, did not paſs by this bequeſt, ſince, 
although the general expreſſions (in italics) were ſufficiently com- 
prehenſive to paſs them, yet the particular words which followed 
reſtrained and confined them to things gegen generics - Laſt point 
in Timecuell v. Perkins, 2 Ath, 102. _ - 

3. Teſtator, who ears unexpired in a adn ol a farm 


Wer malthouſe, &c. gave to 1 4 his houſehold goods, cattle, corn, 
bay, and implements of huſbandry, and Heck belonging o his me/- 

ſuage, farm, and premiſar. It was held, that the ſtock in the malt- 
houſe, as well as that in 3 paſſed by this bequeſt. | 


Brookſbahk-v. Went worth, 3 Att. 64. 

4. A bequeſt of all th teſtatrix's n and wearing pond of 
what, nature and kind ſoever, except her gold watch, paſſed her 
wearing apparel and ornaments of her perſon, except the watch; 
it alſo paſſed her houſehold furniture; but no other part bs her 
perſon eſtate, Crichton v. Symes, 3 Ath. 61. 


by his codieil, he gave her only the uſe of his Hou eb goods to her 


for life. There being evidence of the plate being uſed in the 


houſe, Lord Harduiote held, that houſehold goods included plate, 
and — the wife had the an for life 18 Third Woe 
in- Snelſon v. Corbet, 3 Ath. 369. 
6. A bequeſt of furniture will dot paſs 2 library of books. 
Bridgman v. Dove, '3 Ail. 202, 
7. A deviſe by a ſea captain of all houſehold furniture, "TY 
. and "ou * was held to include only what was 


\ 
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for- domeſtic uſe, and not what was for trade, or merchandize. 
L. Farrand v. Spencer, 1 Veſ. 97. ae le 
8. Deviſe to A. of a leaſchold meſſuage for the remainder df 
the term the teſtator had therein, with all that ſBould be in it at hir 
death,” There was in the houſe at teſtator's death bank notes and 
caſh to a conſiderable amount, which were held to paſs by theſe 
words; but the court faid it would be otherwiſe as to bonds and 
other ſecurities, they not being caſh, but only evidence of ſo much 
money due. Firſt point in Popham v. —* Ayleſbury, Amb.. 68. 
So, „I give to R. M. all my gopds and chattels in Saft, did 
not paſs a bond at teſtator's houſe in Sufolh, it, as was faid, having 
no locality. Moore v. Moore, 1 Bro. Ca. Cb. a9. 
9. Teitator gave his daughter the right for life to live at Lee 
Place, to have the uſe of the houſe, plate, linen, and thin 


elſe, as her occafion ſhouid require, as alſo ſtabling and fields; IS, A 


that all his goods, furniture, plate, books, pictures, and thing 

e ee e ut bis eee e 
there and be enjoyed by the perſon who for the time being ſhould 

be in poſſeſſion thereof; and he then deviſed Lee Place in ſtrick 
ſettlement. Lord Hardwicke held, that the two clauſes relating 
to cht goods. c. at Lee were not co-extenſive; but that, by the 
firſt, all proviſions, liquors, corn, hay, Sc. in the houſe and 
ſtable paſſed to the daughter; but neither of them, he ſaid, paſſed 
ſome curioũties the teſtator had in his houſe, China, Japan, and 


India pieces for handkerchiefs, watches, and a cane; the latter 


clauſe making the articles paſſed by the words every thing 
© elſe, & c. heir looms; therefore theſe words ' muſt be con- 
ſtrued things eju/dem generis, ſuch as are proper to po with 
the houſe as heir looms, Second point in Ben v. Confortb, 
a oh Te Nh en Sautsl 
10. Teſtator gave all his freehold and copyhold meſſuages, 


% » F* 
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Junds, and tenements to 4. B. The copyhold eſtates conſiſted, 
inter alia, of a; brewhouſe and malthouſe, which the teſtator's fa-' 
ther had let on leaſe, together with the plant and utenſils; and the 


leaſe did not expire till after the teſtator's death. Sir Tomar 
Clarke; at the Rolls, held that the plant paſſed by the deviſe; as 
well as the ſhell of the brewhouſe, ſince without it the walls could 
be of no uſe; and it was material, that the whole was together in 
leaſe. Mood v. Go Amb. 398. an e 
11. The Ducheſs of B. gave her houſehold furniture and farming 
uterifils, aubich ſhould be within or upon her houſe at W. at her death, 
to A. B., and died poſſeſſed of a great quantity of plate — 
about 1600 J., which had been conſtantly uſed by her, ſome china, 


a pictures, books, and linen. It was held, that the plate, all pie- 


tures hung up, the china, and the linen paſſed; but that the books 


did not paſs. With reſpect to the plate paſſing by ſuch a bequeſt 


as the preſent, it was ſaid; that the ſuitableneſs'of it to the rank 
and quality of the perſon poſſeſſing it, and not its being uſed, or 
not, would always determine the queſtion. © Kelly v. Pawlerty/ 


91 
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Debbie 
18. Bal Seer, by his will, directed, that all kis plate, F 


niture, houſehold goods, and all books, Ac. and all ſtores and im- 


plements of all ſorts and kinds, n 
which ſhould by, in and about his bouſe and outhouſes ot T. at 


death, ſhould: be held and enjayed by ſuch perſon as ſhould be — | 


titled to his eſtates in the counties of S. and 4. by virtue of the 
limitations in his ſon's marriage ſettlement. It was queſtioned, 
whether the running horſes which were at T. at the teſtator's 
death paſſed by theſe words ? Lord C. Henley—** Earl G. intended 
1 that nothing ſhould be diſturbed about the eſtate at T., but that 


«. every thing there, whether of profit, or amuſement, ſhould 
« paſs; therefore the runuing horſes are included.” en v. 


1 Gems, en 6412, "A 24 

* Bequeſt of 4 teſtator's pictures, e and to 
Chrifichureb College, Oxford, to be kept, and not to be fold, a the 
being a good. colleAFion, After making his will, teſtator parted with 
fone. 
that the pictures added to the collection paſſed, upon the principle 
that onal. eſtate is always fluctuating. It uſed to be ſo, he. 
added, in thie caſe of a bequeſt of all a man's perſonal — 
rally; and 9 ee of a bequeſt of che whole f 

0 onal Dae. and hopes! Ghri 

— Barrow, Amb. 644. * 

14. Teſtatrix bequeathed all her ediieAions of gems, medals, 
and) curioſities, together with the cabinet in which the ſame were 
kept, to her. executors, upon certain truſts. |, By a codicil ſhe gave 
her cabinet upon the ſame truſts as before, by the following de- 
ſeription: ( My collection or cabinet of curiofities, conſiſting of 


« coins, medals,” gems, and oriental ſtones, and other valuable 
40 things, ſhelves, ſnuff. boxes, buſt of Cardinal Richlieu, my 


„ Florentine cabinet of oriental ſtones in the ſecond room, Japan 
« cabinet,” c. Held, that certain valuable ornaments ef. the 
teſtatrix's perſon, which were ſhewn'by her as part of the cabinet, 
- and; entered in an inventory of it, 3 b herſelf, did 1 


this deviſe. Cauendiſb v. Cavendiſh, 1 Bro. Ca. Ch. 468. 
2 5. % My linen and clothes of all kinds, except laces, I give 


«with. 20% to . Scott” (teſtatrix's ſervant); Held at the 
Rolle, that the bequeſt of linen, being connected with that of 


clothes, paſſed only body linen, and not table, or bed linen. . See. 
cond point in Hunt v. Hort, 3 Bro. Ca. Cb. 344. 3 

16. Teſtator bequeathed to his wife all his plate, linen, and fur- 

nature: in his bauſe in Saville- ſtreet, with the leaſe of} the houſe. 

He had but one ſet of plate and linen, which was uſually removed 

with the family from the town-houſe to the country houſe at. B. 

When the will was made, all the plate and linen were at the houſe 


in Seville-freet, except only: ſufficient linen at B. to ſerve. * 


family a week without waſhing; but all the plate happened to be 
at-B; at teſtator a death. Heid notwi chat all the plate 


ta the wife, this being like — 4 as: toſtator had 
ut one ſet; and alſo all the , "arg xcept what was leſt for tha 


15 wee s waſh ar B. Land y. Devaynes, 4 Bro. Ca. Ch. 537; 


17. TR" 


the pictures, and acquired new ones. Lord Camden held, 
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Coupled with'other words, Porter v. Tournay, 3 


I. Teſtatrix, being it agee of an eſtate of which her bro» 


ther was tenant for. life, and having his bond for ſome arrears-of 
intereſt, bequeathed to him the arrears of her mortgage upon his 
eſtate, and likewiſe a bond from him in her poſſeſſion. This was 


held to paſs only the intereſt, and not the principal of the mo 
gage · Hamilton v. Lloyd, 2 Veſ. jun. 416. ent 


18. Teſtator, entitled to ſeveral collieries and ſhares of collieries 
in copartnerſhip, deviſed them to truſtees for certain perſons in 
ceſſion; and he gave all the waggon-ways, rails, ſtaiths, and 
all implements, utenſils, and things which at his death ſhould be 


uſed or employed together with or in or for the working, manage- 


ment, or employment of any of the ſaid-collieries or ſhares, and 


which were or ſhould be deemed as, or of the nature of perſonal 


eſtate, in truſt to be held, uſed, or enjoyed by the perſons entitled 


under his will to the collieries. It appeared that an account of 
ſtock was taken every December, when, after paying the debts and 


leaving only what was neceſſary for carrying on the works, the 
ſurplus, if any, was divided; and that in ſome years the collieries 


were very profitable, but in others they did not pay Expences. 


Held, that this bequeſt paſſed 5512/7. in the Tyne bank, where a 
large balance was conſtantly kept for defrayipg the expences of 
workmen, c., 656 J. in the caſhier's hands, and 5642 J. balances 
due from ſeveral perſons; and alſo coals at the'pits, horſes, corn, 
engines, and other articles of ſtock. Stuart v. Earl of Bute, 
3 ef. jun. 212. | | 


19. i 4. B. to havethe uſc of the houſe I now live io, with all 
cc 


furniture, and ſtock of carriages and horſes, and other live 
« and dead ſtock, during her life.” - Held at the Rolls, that by 
this, beſides the articles ſpecified, the uſe of the plate and out- 
door ſtock paſſed, but wine did not, becauſe it would be conſumed 


by the uſe, nor books, it having been decided, (pl. 11. ſapra,) that 
they were not included in the word furniture, But the court 


obſerved, that this muſt not be a governing caſe, becauſe it did 
not determine what © live and dead ſtock” migat mean, -not 


ef. jun. 311. 


Sec. 2. Where the Bequeſt is of Money, either ſpecified erro- 
neouſly, or referring to other Money, erroneouſly deſcribed. 


1. Whereas there is now owing to me from J. S. and C, now 
reſiding at s, the ſum of 1000/., I do hereby give the ſame 


to A. B. At the teſtator's death the balance from J. S. and Co. 


amounted to 3651. 175. 7d, only. Held, that this ſum paſſed, 


though given by a wrong deſcription. Attorney-General v. Pyle, 


1 All. 345. 


2. I give my daughter M. 3500ʃ., whith! with the 6oooJ, the 


Is entitled to by my marriage ſettlement, and 500/. from her 
father-in-law, make up  10,000/., which I defign for ber fortune. 


The daughter being in fact entitled to only 5000/7; under the ſet- 


| Uement, the court * in favour of the clear intent, rout 


* 
* 
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the miſtake, by deerecing her entitled to 4901, to make up the 
* ; 


 ſelſſed of ſeveral leaſehold lands, all in one farm, and in the f 


' . 
le. 


To,000/. 


v. Milner, 1 Vg ros. * Phipps v. Mulgrave, 


3 Yeſ.jun. 613, 8. P. s 


3. A feme covert being entitled to 7001. Bank ſtock, as execy. 
trix to A., and admiviftratrix to B.; her huſband, by his will, de- 
viſed to her all that 7001. India ſtock which he was entitled to. At 
the time of his will he had no ſtock in any funds; but ſoon after- 
wards the wife transferred the Bank ſtock into his name. Per Lord 
Chancellor. The huſband had an intereſt in the ſtock before 


«the transfer, and the deſcription, is a mere miſtake; for 


. it is plain he meant the Bonk ſtock, which agrees with the 
„ ſum; and he had no other ſtock.” Dore v. Geary, 1 Will. 247. 
1 Pf. 255. 8. C. F 1 2 | 
4. Whereas my brother John ftands indebted to me by bond, 
in the ſum of 3007. and upwards, now I diſpoſe of the ſame as 
<«-follows;” &c. The debt from John was as executor of another, 


ho was indebted to the teſtator in 200%. by bond, 1co/. by co- 


venant, and had bequeathed him a legacy of 501. Held, the teſ- 


tator meant to include all John's debt. , illiami v. ſame, 2 Bro. 


Ca. Ch. 87. See Hamilionv. Lloyd, fec. 1. pl. 17. ante. 4 

ys What ſhall paſs by a Gift of the Reſidue of Perſonalty, ſee 
(SC. e) infra, ſec. 2. See too (A. e) infra, as to what are 
wt ſpecific and what pFcuniary Legacies.  _, 


avinz . (Q. b. 2) What paſſes by what Words where there 


are Freeholds, and Chattels [real. 


1. TTSTAron, having both frechold and leaſchold eſtates in 


the county of C., deviſed as follows; viz. I give all my 
„ manors, lands, tenements, mines, rents, and hereditaments 
% whatſoever, in C., to J. L. in tail. And whereas I am owner 
de of ſeveral burgage tenures in D., it is my will they ſhall not 


„ be entailed, as I have done my other gates in C., therefore I 
. ««" deviſe them to V. L., and his heirs.? A queſtion aroſe, 


Whether the leaſeholds paſſed by this deviſe? Lord Keeper 
-Henley—* It is plain, from the clauſe excepting the butgage te- 
« nures, that the teſtator thought he had entailed theſe leaſc- 
„ holds upon J. L. The word * 2/ates' is a general term, and 
«© comprehends both freeholds and leaſeholds. But, it is ſaid, 
that, there being both ſorts of eſtates, by the general words, 
s eſtates of inheritance only paſs, according to the caſe of Re/e v. 


. Bartlett” (ſtated in 8 Yin. 202. pl. 13. ib. 203. l. 3. ). 
„ That reſolution may be law in that particular cafe, though 1 


©« can ſee no reaſon why the words there uſed · ſnould not include 


. leaſcholds too,” And his lordſhip held, that the leaſcholds 
$. Lua Lowther v. Cavendiſh, Amb. 356. See Addis v. Clement. 
. 8 7 . - g 


Vin. Abr. 455: pf 7. TI» | ) | 
2. Teſtator, ſeiſed in fee of ſeveral freehold lands, and poſ- 
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| pariſh, deviſed" to his wife, for life, all his gfates ar L.; and, 


- after her deceaſe, he gave the aforementioned \eſtates to his 
daughter, and her heirs for ever. And he gave to his wife all his 
goods, cattles, and chattels, and all other things not before be- 

queathed. Lord Hardwicke, thinking it very material, whether 
- all the freehold lands, or only a part of them*were compriſed in 


a a ſettlement made by the teſtator upon his wife, at their 


riage; ſince, in the former caſe, to give effect to the deviſe to 


mar- 


- her, the leaſeholds muſt paſs, or otherwiſe he would have given 
ber nothing but what ſhe had before by the ſettlement, directed 
\ a trial at law to aſcertain this fact. And his lordſhip adverted to 
* . the reſolution in Roſe v. Bart/et ; and added, that, though in the 
caſe before him he ſhould have no doubt at all as to the intention 
of the teſtator, yet the rule of law would prevail. Knotsford v. 


„ 
- 


_ .. Gardiner, 2 Atk. 450 


3. Teſtator, ſeiſed of freehold lands in F., by his will, atteſted 
by two witneſſes only, deviſed all his lands and tenements in or near 

2 to the plaintiff. As the freehold did not paſs, the plaintiff 
applied for an inquiry to be directed, whether there were any 


leaſcholds in or near F., inſiſting, on the authority of Roe Wo 


. Bartlett, ut res mngis valeat, that the leaſchold would paſs, 


well as freehold, the plaintiff could not be entitled. It was 
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8 
freehold did not. But Lord Hardwicke refuſed it, being of 
opinion, that, though it ſhould appear the teſtator had leaſehold as 


clear, 


he ſaid, fince Roſe v. Bartlet, that fuch a deviſe ſhould be-con- 


fined to the freehold, and that the leaſehold ſhould not paſs, unleſs - 


there were only leaſehold. But the diſtinction taken for the 
plaintiff did not hold; for it was applying the reaſon in Roſe v. 

© Bartlett' to a different purpoſe from what it was there, where it 

_ was applied to the conſtruction of the words, the intention of the 


teſtaton ariſing from the fact. Here it a preſumed intent 


-arifing, not from the words, but from a defect in the execution 
of the inſtrument, and the teſtator's ſuppoſed knowledge in the 
law of that defect, and that he intended to-paſs only what might 


- paſs. Chapman v. Hart, 1 Veſs 277. 
4. J. and E. M. being poſſeſſed of a tenement in B. for an 


old term of 1900 years, aſſigned the ſame by way of mortgage, to 


Z. F., and, as a further ſecurity, covenanted to ſurrender to E. F. 


- copyhold meſſuage and lands in B. and V. adjacent thereto, 

which was done accordingly. E. F. and J. and E. M. after- 

wards abſolutely aſſigned the leaſehold and ſurrendered the copy- 
hold to J. B. by way of mortgage, who afterwards aſſigned a 


"ſurrendered the ſame reſpectively to J. G., who was admitted to 


and ſurrendered the copyhold to the uſe of his will. J. M. never 
actually releaſed the equity of redemption; but there was ſtrong 


evidence, that he had received a ſum of money as the 


thereof from J. G. and that J. G. treated the lands as his own: 


price 


J. G. then, by his will, deviſed all his meſuages, lands, tenementt, 
and hereditaments in W. and B. to M. his wife for her life, and 


Alter her deceaſe, all that Bis tate in B, to bit niece and Ber 


bei, 


and 
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chold, which was. comparatively. of ſmall value, and part of 
the copyhold, were in the occupation of the ſame tenant, at the 
time of making the will; and for ſeveral years before: but the 
reſt of the copyhold was in the occupation of other perſons. The 
queſtion was, whether the leaſehold paſſed with the copyhold in 
8. to the teſtator's niece MA. It was held in C. B. that it did; 
J. Plackflone obſerving, that the teſtator certainly conſidered them 
as one conſolidated eſtate; he purchaſed — together, and 
either meant both to go to his niece, or neither which latter 


| _ gonltruQtion could not be contended for. Ree v. Bird, 2 Black. 


od 1 OI, 1» N 4 
| * Teſtator, ſeiſed of tithes in ſee, and alſo having leaſe hold 
tithes perpetually renewable, without fine, deviſed: all his lands, 
'$enements, tithes, Ac. to . Mr. Baron Eyre (for the Chancellor) 
held, that the leaſehold tithes paſſed, as well as the freehold. 

The caſe of Roſe v. Bartlett, he ſaid, that if one, having freehold 
and leaſehold lands, deviſe a his lands, the freehold only will 
' Paſs, had been often referred to and acknowledged yet he could 
not ſee why oth ſhould not paſs; the words were large eno 


The determination of that caſe was very early; he was led to 


think,” that the old idea of the dignity of the freehold, and the 
ſmall value of the Interefe termini led to it. But, from the change 


of circumſtances, the rule was become very unſatis factory. He did 


not menn to deny its authority, but could not, in the caſe before 
him, apply it from lands to tithes. Turner v. Hyfler, 1 Bro. 
Cb. 78. 15 15 | 

5. Teſtator, being ſeiſed of frechold eſtates of conſiderable 
annual value, and alſo poſſeſſed of two farms holden by leaſes, 
for a term of 1000 years each, by his will © gave, bequeathed, and 
e deviſed, all his manors, advowſon, donation, right of patron - 
e age and preſentation, and all and every his ſeveral meſſuages, 

4 lands, tenements, and hereditaments whatſoever and whereſo- 

& ever, which he was ſeiſed of, unterefied in, or entitled to, lying and 
. being within the ſevetal counties of N., C., M., and F., to his 
. ©& ſon for life, with impeachment for all wilful waſte, and after 
C his deceaſe, to the heirs of his body; with a ſimilar limitation 
to his daughter, and the heirs of her body, remainder to the 
. heirs of the teſtator's family, He then gave his per/orral eftate to 
bis wife and daughter. This caſe was twice argued in B. R., and 


the court, upon very full conſideration, and with ſome reluct- 


unce, I = the two leaſchold farms did not paſs. by 
this deviſe. Lord Mangſeld, in delivering the judgment of the 
court, ſtated the will at length, and ſaid, he did -ſo, in order to 
ſhew, that there were no words in the will, except the clauſe of 
the deviſe itſelf, which indicated any intention in the teſtator to 


convey the leaſchold premiſes ; and that, although the words of. 


the deviſe were comprehenſive, yet a MH of legal _ 


* \ 1 8 y 
. * TI © "M 


uod all that kis'oſtate in V. to his nephew J. ani his heir and 
be gone the. reſidue of his perſonal eſtate to his wife: M. The 


Egg were mg ctr” Dt” zr 0 » mov gs uw. 


8E SE ASSET ANR 


2 5 5 . | Dev 1 So 
"Ind" Duvi} v. Gz, which precluded them from conſidering the 
intention of the teſtator on the wordt of the deviſe, as they other- 
' - wife might have done; and bound them in their decifion of the 


principal” caſe. (The Editor adde, that it ſeems, that Addis v. 

- Clements web not once adverted to in the conſideration of this caſe.) 
Pal v. Ricardſon, B. R. Hil. 1784. Cox's note i, in2 P. Wms. 459. 
1 H. Bach. 26. n. 8. C. But this rule of conſtruction does not 
extend to the Caſe of a deed. Doe v. Wilkams, 1 H. Blaciſl. 25. 
6. A. being ſeiſed in fee of ſeveral freehold eſtates, and poſ- 
feſſed of a leaſehold rectory for lives, deviſed all his manors, meſ- 
fuages, lands, tenements, - tithes, and hereditaments, and all his 
real eſtate whatſoever, (except what was thereinafter mentioned 
and deviſed,) to truſtees in ſtrĩct ſettlement ; and he charged his 


Id  _ leaſchold reQtory with rent- charges to two of his younger chil- 
dry dren, and directed that, when any of. the lives dropped, the leaſe 
r) - ſhould be renewed in their names; one of them, who was a ſon, 
d. baving the preference. The court of B. R. on a cafe referred to 
Id them out of Chaycery, certified, that the rectory was not com- 
all | priſed in the eſtate” deviſed in ſtrict ſettlement z but that it de- 
ry volved upon the heir as ſpecial occupant, and that, as ſuch, he 
| took the abſolute intereſt af ia. Lord Ch. J. Kenyon, in deliver- 
* ing his opinion, admitted, that the words of the deviſe were ſuf- 
he ficiently comprehenſive ;. but he adverted tothe direction to re- 
ge new in the younger children's names, which appeared to be in- 
lid tended; though done in an awkward manner, by way of proviſion 
3% ſor them. The heir therefore took as ſpecial oecupant, whether 
"0. 1 clothed with any truſt for the younger children was a queſtion, 
| his lordſhip added, for the confideration of the court of Chancery. 
ble - Sheffield v. Mulgrave, 5 Term Rep. B. R. 571. See 8. C. in 2 V 
es, Fun. 536. where, on account of this ſuggeſtion of a truſt for the 
nd benefit of the younger children, the court of Chancery refuſed, 
4 on the application of the heir, to compel a purchaſer to complete 
| huis contract. ' ; opt 4 
ſos Je y + | 
nd CE » ; | | | 2 f x 2, | , 
his Il (8. b. 3) What ſhall be faid accumulative Legacies - 308. 
ms ee Bhat or Deviles. 2 Ms 
the 1. SEE. Maſters v. Maſters, 1 P. V. 421. ſtated alſo 8 Vn. 366. 
t D pl. 44. ; and Lord Batburſt's conjecture on the pointing of 
nd a material paſſage in it, 1 Bro. Ca. Ch. 303. note. 5 
A. 2. Teſtatrix, after diſpoſing of part of her perfonalty by will; 
by expreſſed her intention of diſpoſing of 'the reſidue by a codicil, or 
the codicils. She then made a codicil, afterwards 'two others, and 
90 2 laſtly a fourth. The firſt and laſt were the material ones. By 
: of the-fermer, which ſhe expreſſed to be in purſuance of the power _. 
F 11 | reſerved to her in her will, ſhe gave to A., B., and C., her ſons 87 
ot. and executors, 1000 J. a- piece; to D., E., and F. each à 100 /. 
Mc worth of three of the five articles of pictures, china, japan, books, 
ler, nnd furniture; but with different options; to other perſons vari- 
and ou je wels; to . her woman 5004; for ber faithful ſervices; 
Be © VoL. III. * 1 | and 


and the refidue {he intruſted to her execytors for the benefit! of | 
Miſs G. By che latter-codicil the gave. A., B., and C. 300 1, a 
| piece; to D., E., and F. each 1004. worth of divers of the before. 
mentioned articles, varying however their options from the former 
© eodicil; to the legatecs of the jewels as in the former z to V. Cool. 
= e fervices 7 the reſidue in truſt for Miſs G. verbatim 
in the former. The queſtion was, Whether or not the legacies 
ven by the fourth codicil were accumulative ? Lord Herdwicke 
irſt tated the ſeveral points arifing upon the different natures of 
the bequeſts, and then conſidered the internal evidence of the in- 
ſtruments. The teſtatrix, he thought, by the power reſerved in 
the will, had ſhewn her intent to make the whole one inſtrument. 
| legacies of 1000. worth of plate, Ar. were the ſame in value, 
and nearly ſo in quality, in both. codicils. As to the legacies of 
oo l. and o . to V her woman, it was a rule, that where a 
| Tron d legacy was given for the ſame cauſe, though in different 
inſtrumen ſhould not be additional. Here both the 
were for her faithful ſervices. The ſt of the. reſidue too, 
which was the ſame in totidem werbis in | codicils, was only a 
' repetition, and manifeſted an intent to ſubſtitute one codicil for 
the other. And his lordſhip held the legatees entitled only to the 
a the fourth codicil. Duke of St. Albant v. Beowelerk, 
Alk. 03 | . 2 ; 
, 3. Teſtatrix gave to M. wife of J. 5004, and aſterwards, in 
the ſame will, among many other bequeſts, gave to M. 500 l. for 
ber own uſe, notwithſtanding her coverture, Held, that MAH. was 
entitled to only one legacy of 5001. - Greenwood v. Greenwoed, = 
1 Bro. Ca. Cb. 30. note. .Garth v. Meyrich, ib. 8. P. ö 
A4. In Campbell v. Radnor, 1 Br. Ca. Ch. 271. legacies of dif- 
ferent amounts were given to the ſame perſons, under two ſepa - 
rate codicils of à teſtatrix. The Lords Commiſſioners (on the 
ound of evidence adduced to that effect, as appears in 2 Bro. Ca. 
b. 625.) decreed, that the ſecond codicil was a mere ſubſtitution 
for the firſt, and therefore the-legatees were entitled to the lega- 
cies given by the firſt (qu. fecond ?) codicil only. See (G. a. 2) 


2. ; | ; 

5. Lord Clive deviſed a real eſtate to truſtees, for à term of 
years, to raiſe à maintenance for his ſecond ſon R. till he ſhould 
attain a1, and then to pay him an annuity of 1000 J. till 25, 
He then gave his perſonal eſtate alſo to truſtees, and he gave to 
K. and each of his other younger fons 30,0001. at 2563 and in the 
mean time to raiſe maintenanee till 21, and from thence to pay 
1200 ,. per ann. to the boys till 25. Held, that R. was entitled 
to both maintenanges; and it was referred to the Maſter what 

allowance ſhould be made thereout to his guardian, and the reſt 
1 for his uſe. Cu v. Walſh, 1 Bro. 
„. 14 . F/T | 
6. Teſtatrix by her will gare to. H. her woman good By e 
2 ſhe gave to H. an annuity of 201. over and above the 
ormer legacy. By another codicil ſhe gave her 6. A year 
afterwards the made @ third in theſa wonde, . I add L 
e Me * | 4.4 24 
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Debt. 
t to my will, I give H. 1000 1. The queſtion was, Whether M. 
ſhould have the 300 l. and the 1000 1.7 Mr. Juſtice Aon, who 


aſſiſted the Chancellor, after obſerving, that the caſe afforded no 
internal evidence, but reſted upon the general rules of law, laid 


out of the queſtion the rules laid down in Beauclerk and the Duke of © | 


St. Albans, pl. 2. ſup. as applicable only to the particular circums 
ſtances of that caſe. There were four caſes, he ſaid, of double 

acies z fr, where the ſame ſpecific thing was given twice, in 
which caſe it can take place but once; ſecondly, where the like 
e Nye given twice; and there it is held, that both the be- 
queſts ſhall take place, when in diſtinct writings; thru, as to a 
leſs ſum in the latter inſtrument, as 100 /. by the will and 301. by 
the codicil, the legatee ſhall take both; fourthly, as to a larger 
ſum after a leſs. Mr. J. An quoted proofs that, where they are 
in the ſame inſtrument, the two fams ſhall not be blended, the 
preſumption being in favour of what is written; and he concluded 
wich ſtating, that the law ſeemed to be, and the authorities only 
went to prove the legacy not to be double, where given for the 
fame cauſe in the ſame act, and tetidem verbis, or only with ſmall. 
difference; but that where, jn different writings, there was 2 
bequeſt of equal, greater, or leſs ſums, it was an augmentation z 


and that therefore he thought H. entitled to both the 500. and 


the Yooo/, And the Lord Chancellor concurring with this 
opinion, decreed accordingly. , Hooley v. Hatton, 1 Bro. Ca. Cb. 
390. note. Foy v. Foy, ib. 393. nate, S. P. * wg 
7. One by will gave liv grand - nephew N. 5007, Afterwards, 
bp a codicil, he gave to N., “ whom he had put apprentice to 4 
_ « grocer, 5001.” Lord Thurlow held this an accumulative legacy, 
agreeably to the general rule of law, as laid down by Mr, J. Aſtan 
in Hooley'v. Hatton, pl. 6. ſup. and he added generally, that it 
was incumbent upon the executor, if he conteſted the accumula- 
tion, to produce evidence againſt it. He adverted alſo, in ſupport 
of his opinion, to the additional cauſe or mark of favour men- 
tioned. in the codicil; though rather, as it ſhould ſeem, for the 
purpoſe: of expreſſing his diſſatisfaction at the very flight infer- 
ences frequently drawn in former caſes, than from any reluQtance 
to reſt the caſe on the general rule. Ridgerv. Morriſon, 1 Bro. 
Ca. Cb. 389. See Fuller v. Hooper, 2 Vef. 242. | 
8. „I give to F.C. 10001; when he arrives at the age of 
% 21. years, the intereſt of which to be paid to his mother till 
he arrives at the age of 10 years; and then I defire my execu- 
& tors will take him, and put him to a proper ſchool for his 
« education; and when he arrives at that age, I deſire they will 
«expend out of my eſtate 100 J. a- year till he arrives at the age 
4 of 21 years, and then 1 give him 5000 .“ Held that J. C. 
(in whoſe favor the fourth inſtance put by Mr. J. Alen, in He 
v. Hatton, pl. 6. ſup. was cited) was entitled to both legacies. 
Curry v. Pile, 2 Bro. Ca. Ch. 225. 5 b 
9. Teſtator, by a codicil, gave his wife 10, ooo /., to be paid 


vithin 12 months after his deceaſe; and then gave ſeveral other 
legacies, aud appointed C, 2 legatee. By a ſecond — 
? 55 5 . 2 7 2 { gf 
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Deviſe.. 


repeated all the other legacies in the former codicil nearly in 
atidem verbic. He then added a legacy to M. his god-daughter, 


and appointed C. reſiduary legatee, as before. The codicils were 


found wrapt up together. On a queſtien of accumulation, Lord 
Thurkw admitted the general rule, as laid down in Hooley v. 
Hatton, pl. G. ſup. but conſidered: the preſumption controlable 

circumſtances, and thoſe even ſlight ones. In the caſe before 


him, he thought the teſtator meant to leave but one codicil, and 


only to add the legacy to M. It would be extraordinary, he ſaid, 


he ſhould repeat exactly the ſame legacies to perſons ſtanding in 


the different degrees of relationſhip to him the legatees did, and 
that the reſiduary clauſe ſhould « exactly the ſame in both. 
Held, therefore, that the laſt codicil only ſhould ſtand. Coote v. 

„„ cont. 2 Bro. Ca. Ch. 521. See Jackſon v. Jackſon, 


1 F. Vn. 423. Cox's note 3. 


10. Teſtatrix by will diſpoſed of her real eſtates, charged with, 
among others, an-annuity of 15 /. to P. her late ſervant. And 


" the gave to G. her ſervant 200 J. By a codicil, ſhe gave to T. 


100/.; the ſame to U.; to A., eldeſt daughter of J., 600 J. 


3 ber cents., with the dividends to accumulate till ſhe attained 213 


to I. 500 J.; to B., the ſecond daughter, 600 J. Hoc, with the 


ſame directions; to C., D., E., and F., the four younger daugh- 


ters of J., 400 J. each in ſloct, with the ſame directions; to G. 
her ſervant 100 J., over and above what ſhe had left him in her 
will. By a ſecond codicil teſtatrix gave to ſaid T. 100 J.; to ſaid 


I. 100 l,; to ſaid A., eldeſt daughter of J., G00 J. 3 per cent. 


conſols, the dividends to be accumulated till 21; the ſame to ſaid 
B., the ſecond daughter, with the ſame directions; to the other 
daughters of J. 2000 J. 3 per cents., with the ſame directions; to 
F. whom ſhe hag not noticed in her former codicil) 5 /. per ann. 
more than ſbe had given her by her will; to G. her ſervant 100/. 


more than ſbe had given him by her will, provided he ſhould be in 


her ſervice at the time of her deceaſe. The firſt codicil was in 


the teſtatrix's hand-writing, but interlined by V., in whoſe hand- 
Writing the ſecond was. The queſtion of accumulation depending 
here upon circumſtances, Lord Thurlow confidered the two 


codicils at large. In the firſt; he obſeryed, there was a legacy 
to V. which was not in the ſecond ; this could not therefore be 
intended entirely as a ſubſtitution for the other. If it were a 
repetition, it was, becauſe it purported to repeat the legacics, 


and explain them. (In the former, the legacies to.-7.'s younger 


daughters were of ſtock generally; in the latter the ſtock was 


+ particulariſed, viz. 3 per cents. The legacies to T., U., and G. 


were almoſt exactly repeated. By the reference from the ſecond 


codicil to the will only, it ſhewed ſhe meant thoſe legacies oni 


to be additional to what ſhe had given the ſame perſons by the 


will. It ſeemed to him, from the- ſame hand (Vs) that made 


the interlineations in the firſt codicil writing the ſecond ; that he 
had attempted to alter the firſt, but found, from the paper, he 


could not do it; and that the omiſſion in the latter of the legacy 
2 ' ' | to 


made about nine weeks afterwards, he gave his wife 10,000 L, 


- 
, 
a aa a 


Deviſe.' 


to himſelf might be from delicacy, wiſhing bat to remain in 


teſtatrix's hand-writing. . Upon the whole, conſidering the ſecond” 


codicil chiefly as explanatory of the firſt, he held, that the lega-" 
cies given by it were not accumulative.  Moggridge v. Thackwell;” 


: 


3 Bro. Ca. Ch. 517. 1 Ve. jun. 464. 8. C. | | 
11. Bequeſt, by will made in 1774, of 5094. in truſt to pay 


the intereſt to B. for her life, and after her deceaſe to transfer. the 


principal among all B.'s children living at her deceaſe, and to the 
children of any deceaſed child, to take the ſhares of their parents. 


Teſtatrix alſo gave 300 J. to truſtees for C. Teftatrix made a 
codieil in 1776, whereby, after reciting the legacy in truſt for C., 


ſhe gave the further ſum of 500 J. to truſtees upon the like truſts: 


for C. She made a fecond codicil in 1780, and a third in 17853 
and by this laſt ſhe bequeathed to the three children of B. then 
deceaſed, the legacy or ſum of 5004, in manner and proportions” 


following, viz. 200 J. to C. B., 150 l. to T. B., and 1501. to 


G. B., payable at their reſpectire ages of 21, with benefit of 
ſurvivorſhip, B. had died in July 1782, leaving four children, 
who were all living at the date of the will. H., one of them, 

afterwards died an infant and without iſſue in December 1782. 


Teſtatrix died in 1794. On a queſtion, whether the latter legaey 
of 500 J. to B. s children was accumulative or ſubſtituted, Sir 
R. P. Arden, at the Rolls, adverted, as a ſtrong, though not 
deciſive circumſtance in favour of its being a ſubſtitution, to the 
notice which teſtatrix in the firſt codicil took of a legacy ſhe had 
given by her will, and the addition ſhe made to it expreſsly, and 
en nomine of a further legacy to the ſame perſon; ſince, where 
ſhe meant additional bounty, ſhe ſaid fo, The death too of H., 


one of the children, between the will and the third codicil, rendered 


an alteration neceſſary, as otherwiſe there would have been a 
lapſe of her ſhare, which by this codicil teſtatrix gave to the 
furviving children. His Honour obſerved too, that, though the 


latter legacy was unequally divided, yet each took a greater ſhare 


than if the will had remained. And he held it a ſubſtitution, 


Allen v. Callow, 4 Fef. fun. 289. James v. Semmens, 2 H. Blachſt. 


213. 8. P. 
| 75 
uncertain Deſcription of the Perſon. Geke | 
© 848. 1. Where the Gift is to Individuals,” 


1 8 
— * 


Ni. 1. Nominatim. 


Matt hen and Jacob, began his will, “I Facob Hall?” e.; 


and then he deviſed His lands to Motthew in fee; . provided, 
r that if Matthetuo die before me, then I do ee and appoint 
. © my ſon Jacob to enjoy the eſtate, in the ſame" manner"as 
9 | 13 l 8 % Mathew 


3 


7 


1. ESTATOR, whoſe name - was Fatob, having two b "Re 


" 
3as 
; +3 
> N _ 
1 * 


* 


(T. b) Who ſhall take by wrong, or imperfect, or W 304 


<= 


7 


Pg 


1 Matthew ſhould have done; and alſo; in caſe the faid Matthew 
% hall happen to die before the ſaid Facob Hall, he the ſaid Jacob 


Hall, Junior ſhall have and enjoy the eſtate as Matthew ſhould 

2 have done, x neg ſurvived the teſtator, and afterwards 

—_ acob's lifetime, leaving ifſue the plaintiff's lefſor. The 

B. R. were of opinion, that the name Jacob, without 

yu addition of junicr, in the words, 44 in cafe the ſaid Matthew 

«ſhall happen to die before the Jacob — „meant the 

teſtator. en for the plai Guuuigbr v. Hall, 1 Wil. 
24K tamen. 


eftator, being the uncle of R. M., who had idr . his | 


het fon, J his ſecond ſon, and ſeveral other children, deviſed 


« my nephew R. M., and the firſt heirs males of his body law- 
5 fully begotten, and the heirs males of bis body; and in default 
«of ſuch iſſue, I give, c. to the ſecond for of the ſaid R. M., and 


4 the heirs males of his body, and their ifſues,” remainder — 


There was a proviſo in the will, that, to whomſoever the eſtate 


would come, he ſhould pa y to his brothers and ſiſters 20 /, 
a- piece, and 7 and the W children of his nephew (parti- 


cularizing them) 20 J. likewiſe. One queſtion was, whether, by 
the words fecond fon of the ſaid R. M.“ was meant J. the 
ſecond ſon of the nephew, or the ſecond ſon of the nephew's eldeſt 


ſon; and it was held, that J. the ſecond fon of the 6,0 agen | 


meant. Afinſbull v. Min wil, 1 Ak. 117. 
3. Teſtator bequeathed his lands do his wife for her life, EY 


| after her deceaſe to M. D. niece to his faid wife ; and then ſaid, 


c ' Ttem,” I give the uſe of 500 J. ſtock for and during Her natural 
# life; but after her deceaſe, T give the 300 J. among the bro- 
46 thers and ſiſters of my faid wife.” It was held, that the wife, 
and not the niece, was meant by the relative her, and entitled ta 
the 500 J.; ſince the wife was the laſt antecedent, and ſhe was the 
woman 4 Tra the teſtator was principally taking care of for her 
life, and had in his view, va ex. Caſi ladon v. Turner, 3 All. 


357. 
4. Bequeſt to Jabn and Benedif, ſong of 8., who had two ſons 

ames and Bened:iF?, but no ſon named * ames was held 
entitled under this bequeſt. Douyſet v. 175. 5825 


5. Teſtatrix gave a fixth part of the reſidue of ber perſonalty, 
in truſt for her niece M. B. for life, and afterward, one 


fa . Parſons, 1 Vi, jun, 266. 8.P, 


moiety thereof to be paid the faid M. B.'s grangehildren, the 


children of her (the fall M.B.'s) daughter at 27. and the other 


moiety to be paid to A, the other daughter of M. B. M. B. had 


two children, M. who was never married, and J. who married, 


— — te ng wo le Ie war 


proved that the teſtatrin was 80 when ſhe made her 
will, and lived in Der , and 


grandchildren of Ad. who, —_ with M. B. lived in 


* Bill, ERIE 8 * | 


> 
. 


thus: I give and-deviſe the houſe, r. to R. M. eldift ſan of 


„I S n nr W . . ITT Oo TI III 


ye! ſeen the children, or | 


\ 


0 A1 the daughter; and 


A. on their attaining 21, upon the ground that teſtatrix fo 
intended; but, by 8 miſtake of names, had done exatly the 
reverſe: und decreed at the Rolls accordingly. Bradwin v. 
Harper, Am. 37. c | 2 

5. % Remy Igwe to my grand. daugbter, Elinor Evans, of M. 
4 pariſh, 40 l. im, I give to my grand-daughter, Mary T himnas, 
« of L. in M. pariſh, the reverſion of the houſe in Water Street ; 
G che dad out to continue in my wife's poſſeſſion during her 
, widowhood.” At the time of his death the devifor had a 
grand-⸗daughter named Blino: Zvarin, who lived at L. in M. 
pariſh'"cand a gta grind-davghter, Mary Thomar, an infant 


about two years old, Who lived in another pariſh, ſome miles 


diſtant from M., where ſhe had never been in her life, At the 
trial of the queſton, whether either and which of theſe two, or 
the heirs at law, were entitled, evidence was admitted by the 
judge, ſubject to the opinion of K. B., that, when the will was 


read over by the attorney, teſtator faid there was a miſtake in the 
name of the woman to whom the houſe was given; but that the 


attorney ſaying he would reAify it, he replied, there was no 
occaſion, as the plare of abode, and 
The jury, however, thought there was no fuch miftake, and a 
verdict was entered up diſpoſing of Elinor Evan's claim. They 
then found = verdict for the heirs at law, on the ground of the 
uncertainty, with liberty for Mary Thomas to enter 4 nonſuit, if 
the court of K. B. ſhould think her entitled. But the court diſ- 
charged a rule for that purpoſe, Lord Ch. J. Kenyon obſerving, 
upon the maxim 2500 Hemonſ/iratio non nocet, which had been cited 
in M. Thomas's favour, that it applies only to a ſuperadded de- 
ſcription, which, though inapt, does not. place any other perſon 
in competition with the  claimantz but, in the principal caſe, 
there were two parts of the deſcription, viz. the degree of affinity, 
and place of abode, which were not only mapplicable to M. Tho- 
mar, but anſwered to another perſon, alſo an object of the teſta- 
tor's bounty; This reduced it to a conjecture; but an heir at 
law was not to be difinherited by conjeQture. Thomas v. Thomas, 


6 Term Rep. B. R. 6751. See 8. C. as to the admiſſibility of the 


2 (G. a), ſer. 1. . 13. ante. See alſo Delmare v. Robello, 


« tereſt to my niece M. C., until her daughter A. M. ſhall attain 
be the age of twenty-four, and then I give and bequeath the ſaid 
6 100 l., and the intereſt thereof then due, to her ſaid mother 
« MH. C.“ Held (the mother by her anſwer affenting), that 
this bequeſt was a miſtake; and that the legacy was meant for 
daughter. Clarke v. Norris, 3 Vef. jun. 362. - - 1 Io 


W. . Nomeratis. - 


1. Teſtator bequeathed to his fx grandchildren by their chrif. 
tian names; but the name of 3 repeated, and chat of an- 
| 4 | other 


. 327 
the other moicty to the two children of \ 


pariſti would be ſufficient. | 


7. © I give to my executors 100 /., upon truſt to pay the in- 


5 omitted: ould all take equally. Gr 
1 g n, Ha he an 


\ 2. Deviſe of gol. a- piece to the three children of FR "teſtator's 


5 5 who had four children. Lord Hardwicke decreed. legacies 
| — 8 to each of the children; conceiving the teſlator intended to com- 
_- | priſe, them all, * miſtook the. number. Tomkins v. Tomkins, 
| | 92 2 Ath, 267, K Fe. r 

ö 96, S. F, N 
5 I give and bequeath unto the two Ea Hot ſhall 

« live 2pith me at the time of my death, 100 1, new South Sea ſtock, 

a to be equally divided between them.“ The teſtatrix had dut 
1 us ſeryants at the time of making the willz but afterwards took 

3 A third, who lived with her until her death. Sir TBhomar Clarke, 
= pt the Rolls, rejected the word. tus as repugnant, and decreed 
| 2 third ſervant equally entitled 3 the teſtatrix appearing to him 

have had no particular perſons in view: the living with her at 

Per death was the circumſtance of her nd -5S) ben in 
Slech v. Thorington, 2 Ve. Fo. 

Bequeſt of 820. eee the eee 

afar between the two daughters of A., during their lives; and if 

ther of them ſhould die, then the whole to the ſurvivor. during 

ife; and in caſe both. ſhould die, then the whole to fall into the 

5 reſidue. A. had three daughters. Maſter of the Rolls L ac- 

NT at tet knowledge, on the preſent ſubject, I yield to the authority of 

Co the. caſcs, and not to the reaſon of them; but, on the autho- 

- & rity, of the caſes, I muſt deglare, that all the daughrers ſhall 


t take,” nene v. Valley, 2 Bro. Ca. Ch. bs. 8. P. in — 


1 < 1755 br v. . in Chanc. Jug 330g, M5 1 


"ter | Where the Gift is tor forthe Benefit of x Oſo 
| Deſcriptipn of Perſons,” | 


N. 1. Who fall take. 


21 


= 15 Teſtatur directed his executors to pay as! to ſuch of his 
| neareſt relations as they ſhould. think the greateſt objects of cha- 
rity, in fuch manner as they ſhould think 5 fit; and he defired his 
executors, 5 take the adyice of his ſiſter in the diſtribution, 
| | Lord Ch. Hardwicke—* I will not confirue the intention to ex- 
\ & tend Ges than to the neareſt relations, ſuch as would take 
1 60 under the ſtatute of diſtribution; otherwiſe-it would be endleſs 
cc to find out all that were + Lage v. Caliſbury, Amb. 70: 

Mac v. Defriez, ib. 595. S. P 
2. Teſtator directed a reverßonary dum of 500 to be equally 
| fliſtrihuted among his mother's poor relations. . And he deviſed. his 
1 real and 3 eſtate to 4. i y 75 to ſell and pay his debts, 
2% and to pay the overplus to 0 {62 of this mother poor relations as A., 

min 


his heirs, executors, or a 
think objects of cha and he made A. executor. Sir Thomas 

i 1 The cſi ion is the one * boch the wills with 
LAS £145 6 © 2M feed 


iſtrators for the time being, , 


© © 


7. ec xeſpe&. to the obje@s3 the difference is, the one gives 2 

_ ,«cretionary power to the executor, the other does not. The 
6 _ «6 word = relations is a vague term; and, by ſeveral uniform 
es e reſolutions, the mea of it has been confined to thoſe v 
n- would take under the ſtatute of diſtributions. Query; Whe- 
fs ther the word poor will make any difference ? I am of opinion, 
v. ec the true conſtruction of the word is, ſuch of my mother's 


. relations as are poor and proper objects; and for this he cited 
_ three caſes- And the 5001. was directed to be diſtributed 
amongſt the poor relations. of the mother, who were objects of , 
charity; and the produce of the real eſtate, and the reſidue of the a bd 
perſonal, was to be diſtributed among ſuch of the poor relations | 
ofthe mother, and in ſuch proportions as A. ſhould think fitz N 
and for that purpoſe he was 2 a ſcheme before the Maſter. 
Brunſtden v. Woolredge, 1165, Amb. go Attorney-General v. D 8 
1% 4 Vin. 485. 2 Bennett wand; Amb. 108. (and | 4 
ſtated pl. g. infrat) 8. P.— In a caſe, however, ſubſequent to the " 
ee, ͤ Ha coop et 5 
3 Teſtator gave a third part of the reſidue of his perſonalty The cafe of 
to be diſtributed m—_— the moſt neceſſitous of his relations,” by the — „ 
kather's and mother's de. On a queſtion, Whether the word ma derbe 
ö neteſſtous extended the gift to relations not within the ſtatute of de reconciled 
difriburions? Lord Hardwicke obſerved, that the ſtatute formed wit =4 | 
the limit, Where the gift was to relations, unaccompanied by — 
other words. The word poor being added made no difference. or at lead 
There was no diſtinguiſhing between the degrees of poverty; wich thelat- 
and therefore the court conſtrued the will as if the word poor ee 
were not in it. And bis lordſhip added, that Fonts v. Beale, Bennett v. 
2 Vern. 38 1., (and ſtated 8 Vin. 312. pl. 24.), Which had been Pens 


cited for the more remote kin, was taken up by Lord Keeper by cit ER 


TE? „ r FS SAS KNX 


y Wright, as having found a-fngte precedent, and being glad to tween the 
lay hold of it; but, that all the caſes cited on the other fide were cv my gift 

uniform, and clear.  Widmore v. Wodroffe, 1776, Amb. 6 6. i, to poor re- 
1 Bro. Ca. Ch. 33. note, 8. C. See Attorney-General v. D*Oyley, 2 4 

2. ⁵˙— 

1 cretionary power of ſelecking the objects is repoſed in the executor; ſince, in the latter caſes, the 

is odjection of uncertainty, in regard to che circumſtances of the legatees, is obyiated by the reference 

5 r eee 

— 4. In the following caſes, bequeſts in favour of relations ge- 

e nerally were confined to relations within the ſtatute of diſtribu- 

{3 tion. Harding v. Glynn, 1 Att. 469. Whitthorne v. Harris, 

8 2 Veſ. 2). Green v. Howard, 1 Bro. Ca. Ch. 31. Philips V. 


Garth, 3 ibid. 64. © Rayner v. Mowbray, ibid. 234. 
Where a manifeft intent however appears to uſe the word relations 
br extended ſenſe; there it will compriſe perſons not within the 
atute: Thus . | 75 G 
F. Teſtator left 20,0007. to his executors, to diſpoſe of amongſt 
ſuch of his relations, by conſanguinity (a], who ſhould not be () in : Bre. 
yorth more than 2000 /, and ſhould apply within two years yy ee 32. 


To fo + &@—_w 


' 


. - s * * 
/ . Dovife. 
=  Y x 1 9 
a> © 4 - 
i * of 


ſaid, the | his n eenanathe, as they i think os. with a 
words were, recommendation -only: to ſbhew regard to hearneſa of relation, age, 
- «relations? (fbilities,' e. Numerous; applications 3. being made, and a bill 
22 being filed for the diſtribution of this bequeſt, the court ordered 
22 Ac. be erecutors to lay a ſcheme bofore. the Maſter for that purpoſe, 


* 


e according to their own-diſeretionz nat meaning to controul their 
power, provided they allotted ſome ſhare to every one of the por- 
ſons —— And one'of the claimants, who: had a ſum —— 
— — 1 the count ordered it to be paid to her 
| — ee eee eee 
| . — two following caſey 
6. Bequeſt of refdue e d to 
diſpoſe of among fuch: of- teffatrix's.relations, at ſuoh times, and in 

. s.the truſts. ſhould judge mot 

2 regard to the legavies before 


Seavell, at the Rolls, was of opinion, | firſt; that the truſtee had a 
diſcretionary power of diſtributing ; and next, that the relations 
dP ve lenge: and not the nent of . ee ee 
eh Supple v. Lowſori Amb. y2ge: 
Ae > vet of  refiduey/to. be divided: between dhe teſtatrix's 
— relations, that is to ſay, the Grremmusde, the Aueritus, and the 
Dau. The Hueritis were not within: the degree 1 
required by the ſtatute; but they were held-to take jointly 
the Greenwods and the Doss, Who were. Gr. Gren- 
"ona  euond,. 1 Bro. Ca. Cb. 32, notes > Werte 9 2 
e Deviſe to three parſons fot their Eee, and after hes desde 
4. to the deſcendants of A nu lining in and about S., or her 
. diving elſewhere ; to be fold, and the money to be divided 
& equally among them.“ Sir Thimas Clarke e! that 2 
deviſe to deſeendants at large had been held good. Where the 
word relationt, indeed, was uſed, the court had no other rule to 
8 oũ by but the ſtatute, otherwiſe the deviſe would be vaid, from 
tte uncertainty, and generality of the term. But the. word 
- »_ deſcendarits meant all thoſe who proceeded from the body. He 
therefore held, that the grandchildren of A. were entitled. But 
_ great grandehild of his, born after the will was made, was ex- 
cluded by the words «now living.” Croſley v. Clare, Amb. 397+ 
* in Butler v. Stratton, n. 3. pl. 2. 
deed an eſtate was directed to be ſold ou failure of iſſue 
male ors J., (to whom and his ifſue male it had been previouſly li- 
mited in ſtrict ſettlement, ) and the money was directed to he divided 
between four perſons, (three of whom. were the 6ſters, and by 
Fourth the niece of the ſetilor,) or the reſpective iſſues of 
bodies, i in caſe they or any of them ſhould happen to be * 
the time of failure of iſſue — of J., ſhare and ſhare alike, viz. 
to each of them or their reſpective children one fourth part, pro- 
vided that if any of them ſhould be dead without iſue when there 
;; _ be a * of iſſue of _ they to be equally divided Wong 


Id 
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re 
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furviyors, or their reſpective obi in caſe any of them alſo. 
ould be dead leaving iſſus of their body, J. died long after the 


ſettlor without iſſue ; and, at his death, none of the four perſons a 


were living, the niece having died without iſſue; but, of the three 
liſters, by one there were living children, by a ſecond children and 


great grandchildren, by a third 2 only. Bill by the 


children of the firſt and ſecond filter, to have the whole divided in 


miieties, in-exclufion of the grandchildren of the ſecond, and the 
at grandchildren of the third. Lord Chancellor Hordwicke—o 


1 The ſettlor certainly had in view that, by the limitations to the 
« iſſue male of J. continuing ſeveral years, this truſt might take 
c effect at a great diſtance of time; and his intent was, upon its 
« taking place, to make a proviſion thereby, not only for the 
« fiſters, but for their ſeveral. ſtocks and branches. The plain- 
« tiff 's conſtruction, by narrowing it to the children, who might 
« be all then dead, might fruſtrate this intent. But the great 


« obſtacle to giving effect to this intent is, from the videlicet, 


« Which, being explanatory, reſtrains ive to children. But the 
« defendants ſiy, he principally meant to explain the ſhares, 
« thereby. In Hildr's caſe, 6 Co. it is ſettled, that children bear 
«x co-extenſive ſenſe with s/#e, Then why not here? But the 
« proviſo is deciſive, under. which the plaintiffs claim, and muſt. 


« bring themſelves within the contingeney put there; which no 


% having happened, as the third ſiſter, leaving:grondchildren living, 
&« did not die without iſſue, it cannot be divided into u ſhares 


only; for the death of the niece will only warrant a diviſion 


« into thirds, In the proviſo too, gſus and children are uſed in a 


« general collective ſenſe.” And his lordſhip decreed, that all 


the iſſues ſhopfd take per ftirper as to the Rock, vis. that which 
would have ee to each ſiſter if living, to go to their reſpec». 
tive iſſues 5 but to 

7. Blachman, 1 Fe. 196. Amb. 55. 8. C. Th 8 

10. Tem, I give to my ſiſter L. 5 beirs GO. I give to my 
« ſiſter B. / children equally r0001.” At the making of the will 
L. had awo children, one of whom afterwards died, in the lifetime 


of the teſtatrix, leaving three children. Sir Thomas Clarke at the 


Rolls was of opinion, that the teſtatrix intended to give the 6000/7. 
to Z,'s children, the fame as in the ſubſequent clauſe to B.'s chil- 


dren, and decreed the whole 6o0oo!. to the 2 child 


of L., in excluſion of her grandchildren. Loveday. v. 4 
Amb. 273. f 12 


11. Teſtatrix, having ſeveral grandchildren and great grand- 
children, gave ſeveral legacies to them and others by her will, and 


amongſt the reſt one to 4. B. whom ſhe called her grand-daughter, 


but who was in faQ her great grand-daughter, and ſhe directed 


the reſidue of her effects to be divided among her grandchildren 
named therein. Lord C. Naorthington held, that the great grand- 
children ſhould take a ſhare under this reſiduary bequeſt. Grand-. 
children, he ſaid, was a word of large extent, and in common 


* 
” 


would 


divided per capita among themſelves. Wyth 


. 
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parlance, took in every body deſcended from the beſtator, and 


| 
4 
| 

| 

| 
| 
4 


| | Devile.- 7 , 
would have that effect, unleſs the intention appeared to the con- 
trary. Here the "deviſe to A. B. by the defcription” of grand. 
dingÞter was decifive of the queſtion, © Huſſey v. Dillon, "Amb, 603. 
12. Deviſe of real and perſonal eſtate, in truſt for a daughter 
in fee proviſo, that if he ſhould happen to die before 21 or mar. 
nage, then to convey and aſſign the fame to the teftatrix's nearf 
relation f of the name of Pyor, and to his or their heirs, executort, 
Ser. for ever. The daughter died under 21, and unmarried, 
Teſtatrix at her death had three relations of the name of Py, 
viz: the plaintiff and his two ſiſters, then unmarried; and there 
was à third fiſter originally of that name, but married at the time 
of making the will. When the contingency happened there was 
another perſon,” who was heir at law to the teſtatrix, and of the 
name of Phet, but more remote in degree than the others. The 


two firſt ſiſters were alſo then married. The heir at law inſiſted, 


-that'this deviſe was uncertain and void, and the plaintiff, that he 


us entitled under it, in excluſion of his fiſters, becauſe the deviſe 


muſt refer to the time of the contingency happening, when 
were not of the name of Pyor. Lord Chiheelior Hardwicke was 
of opinion, that the-Pyors here deſcribed” a particular ſtock, and 
_ that the name ſtood ſor the ſtock ; but yet it did not go to the 
beir at law, as in Chapman's caſe, (ſtated 8 Vin. 324. pl. 4.) becauſe 
is muſt de neareff relation, and the perſonal was here involved 
with theres). This, his tordſhip ſaid, plainly took ia the plaintiff 
and his two ſiſters urrmarried at the making of the will, and alſo 
tie third ſiſter ; che change of name by marriage not being ma- 


terial, nor the continuance of name regarded by the reſtatrix. 


Pyot v. Pyr, 1 / 335. | uh 


_ 24.) FTeltator; refident in China, bequeathed 5000 ., the intereſt | 


to be paid to A. for liſe, then to Y. for life, „ and at his demiſe 
* to my godſon G,? (the ſon of B.) “ at bir deceaſe, if before be 


* ir of age, to be divided among hit brothers equally.” C. died an 


infant at the age of four, in the teſtator s lifetime. At the teſtator's 
death B! had two ſons living, and had another fon born afterwards 
during his life, who claimed a ſhare of the * It was infiſted, 

that the gift in queſtion, though in words to the brothers of C. 
(which deſeription the afterborn ſon never anſwered in ſtriQneſs) 
- was meant as a bounty to all the ſons of B., that theſe words 
were merely uſed as words of relation to C. the immediate ante- 


oedent, in order to avoid the circymlocution of | deſcribing the 


legatees as the ſons of B., that there was à clear intention to 
prefer C. to the other ſons, but no further predilection appeared; 
and that from the ſtate of B. s family, which was increaſing, the 
teſtator muſt have had in contemplation the birth of other ſons. 
The rule then applied that, if the thing given be ſubject to cir- 
cumſtances, which prevent an immediate diſtribution, as a prior 


intereſt, Sc, general words will have their full latitude; until the 


giſt actually takes effect. And. Lord Thurlaw ſaid, that the intent 
of the teſtator appeared to be, to make an aggregate deſcription 
of part of the family of B. by the name of the brothers of C., 1 


1 
- 
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he declared that the afterborn ſon, being born before the time of 


diſtribution of the fund, was entitled to a ſhare. Firſt point in 
Devinne'v. Mello, 1 Bro. Ca. Ch. 537. 5 
14. Teſtator gave legacies to his 27 and ſecond couſint. He had 


at his death one firſt couſin, three firſt couſins once removed, and 


a grand niece. Held at the Rolls, that they all ſhoald take, the 
intent being to give legacies to relations not more remote than 


ſecond couſms. Mayot v. Mayot, 2 Bro. Ca. Ch. 15. 


15. Bequeſt of reſidue to ſeven perſons in equal ſhares, and ia 


caſe of the death of any of them before the teſtatrix, then his, her, | 


or their ſhare or ſhares to go to his or her egal repreſentatives, One 
of the legatees dying in the teſtatrix's lifetime, his ſhare was 


claimed by three deſcriptions of perſons, his reſiduary legatees, 


his executors, and his next of kin. The Maſter of the Rolls 
could not ſuppoſe that the teſtatrix meant, by the ſubſtitution, 
that any perſon who claimed under the will of the refiduary le- 
gatee ſhould take, for he did not think the legatee was meant to 
have any power of diſpoſal over it, nor that it ſhould be aſſets of 
his. Again, the teſtatrix could not intend, that any perſons who 
ſhould. caſually repreſent the legatee as executors, who might be 
different perſons in different places, ſhould take beneficially. His 
Honor was of opinion, that by Tegal repreſentatives were meant 
ſuch perſons as could claim the legatees property in their own 
right, which would be his next of kin ; and he declared the perſons 
who would have been entitled as next of kin to the legatee at the 
death of the teſtatrix, to be the perſomd entitled. Bridge v. As- 
bott, 3 Bro. Ca, Ch. 224. 3 f 
16. Teſtator by his will deviſed his eſtate at T. to his nephew 
A., and bequeathed a number of pecuniary legacies, moſt of them 


to relations, via. to ſiſters, nephews, nieces, and their children; 


and to his brother-in-law H. 500/.; and he gave ſpecific legacies 
to other perſons. In a codicil were theſe words: My will and 
« intention is, that whatever money, over and above what I have 
& already bequeathed, I may be poſſeſſed of at my death, may 
&« be divided among my ſaid relations by my executors, in the 
« proportion I have bequeathed the other part of my fortum. 
Lord Chancellor held, that A. was not entitled to a ſhare of the 
reſidue, the word fortune“ meaning money legacies; nor was 
H., though a legatee, the word * relations” not including thoſe 
by affinity. Maitland v. Adair, 3 Veſ. jun. 231. W 

17. In 1748, 4. being inſolvent, compounded with his cre- 
ditors. In 1751 B., a compounding creditor, died, having by 
her will bequeathed the reſidue of her property among her rela- 
tions. In 1786 the widow of A. (then dead) deviſed au eſtate to 
truſtees, to pay the reſidue of her huſband's debts to the com- 
pounding creditors, or their perſonal repreſentatives. B.'s ſhare of 
this bequeſt was claimed in Scacc. by her adminiſtratrix, her 
reſiduary legatees, and her next of kin. Eyre, Ch. B., in delivering 
the opinion of the court, after obſerving, that the adminiſtratrix 
was the legal hand to receive the money, ſaid, it could not paſs 
under Bs reſiduary bequeſt, as this would be applying the will 
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to a fund not then belonging to her. Had the expreſsly bequeathed 
the ſum, he added, it would have been vajd for rg bar intereſt ; 
and then no implication would do, where an expreſs deviſe would 
de bad, As to the next of kin, his lordſhip obſerved, there could 
be no truſt raiſed- in their favour under the ſtatute, or any equity 
aualagous: to it, of property, which never veſted in the teſtatrix ; 
nor did the widow's will demonſtrate any intention in favour 
either of the re6duary legatees or next of kin; ſhe. meant only 
generally to do an act of juſtice to B.'s.eſtate. It followed, then, 
that the adminiſtratrix, as perſonal repreſentative, muſt take this 
ſum for her own benefit, for want of an implied. truſt in favour 

of any other perſons, Evans v. Charlet, 1 Anfr. Exch. Rep. 128. 
16. Bequeſt of leaſehold in remainder expeQant upon ſucceflive 
- diſpoſitions to teſtator's wife and his ſons A. and B., and ſuch 
ifſue male of the ſons as, at their ſeveral deaths, ſhould be their 
heirs at law, in truſt for the child wherewith his wife was enſient, 

if (as it proved) a ſon, for life, and after his death for ſuch of 
his iſſue male as at his death ſhould be his heir at law; and if 
no ſuch then living, for ſuch perſons as ſbould then be the legal 
repreſentatives of the teftator and he appointed his wife executrix. 
The uhimate lunjtation originally was, in truſt for the executorg 
and adminiſtrators of his ſon 4. Theſe words were ſtruck through 
with a pen, and words to the aboye-mentioned effect interlined. 
The poſthumous ſon dying without iſſue, and all the prior limi- 

| tations being at an end, Lord Chancellor hborough decided 
in favour of the teſtator's next of kin, according to the ſtatute, 
at the time for diſtribution, againſt the executors of the wife's 
| — 3 —4 _ _ the words in their ſtrict 

| enſe; it being im at teſtator, in ing his 
— which he did with deliberation, not ſuffering 8 
this remainder, even after all the particular truſts were exhauſted, 
ſhould mean it to veſt in his wife, tranſmiſſible to thoſe who ſhould 

become her legal repreſentatives. He certainly meant to keep it 

in his blood. As to Bridge v. Abbot, (pl. 15.) and Evans v. 
Charles, (pl. 17.) ſupra, which had been cited, his lordſhip thought 
both theſe determinations right. They ſhewed the words were to 

be "= prog according to the ſubjeQ matter. Long v. Blacthall, 

Jun. 486. | . 7 

: 19. Bequeſt of money, to be laid out in land, to be ſettled 
upon teſtator's nephew A. for his life, and after his deceaſe to 
the wife of A. for life, and after her deceaſe to the ſons of 4. on 

| ſuch wife to be begotten ſucceſſively in tail male; remainder to 
'A.'s daughters by ſuch wife as «tenants in common in tail. 4. 
was not married till a year and half after teſtator's death; and 

his firſt wife afterwards dying without iſſue, he married again, 
Lord Loughborough held, the proviſion extended to a ſecond 
wife, obſerving that, A. contrary conſtruction, if the firſt wife 

had died within a month after the» marrriage, there could have 
been no iſſue to take the proviſion ; and the legacy, except as to 

P 


the nephew's life intereſt, would in effect have lapſed. It was | 
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impoſſible, he ſaid, to aſeribe ſuch an intention to the teſtutor. 
Prppin v. Bickford, 3 Ve. jun. 0. 0 dt 
gee Suppl. tit. Charitable Uſer, (C.) ec. x: ante, conſiſting of 


caſes, where the particular objects of the charitable purpoſes, | 


were not | y 


N. 2. At what Time the Perſons taking 3 the Deſcription. 


1. Teſtator gave to his wife all his leaſes, goods, Eg. but. 
defered her, at or before her death, to give the ſame unto and 


' amongſt ſuch of his own. relations as ſhe ſhould think moſt 


deſerving. The Maſter of the Rolls, after holding that theſe: 
words amounted to a truſt, ſaid, the property ought to be divided. 
amongſt ſuch of the relations of the teſtator as were his next of 


kin af the death of the: wife. Harding v. Glynn, 1 Ath. 469. See 


S,P. in Attorney-General v. D' Oyley, 4 Vin. Abr. 485. pl. 10. 
2. Teſtator left 20,000 J. to his executors, to diſpoſe of 3 " 
ſuch of his relations by conſanguinity who ſhould not be wor 


more than 2000/., and ſbould apply within two years after his death. 


A; was born ſeven months after the death of teſtator, and being 
elated to hirn in conſanguinity, a claim vas made on her behalf 


to a ſhare of the legacy within the two years. She ſoon after- 
' wards died; and then her father took out adminiſtration, and 


renewed the-claim, ſuggeſting that his daughter, though not 
born, was en uentre {a mere, at the time of the death. But Lord 
Chancellor Ag/ey rejefted the claim; ſaying, that the court had 
neyer put ſuch a conſtruftion on a will, but in the caſe of a deviſe 
to children In Bennet v. Hauenavad, Ambl. 511 —12. - | 
3. Bequeſt of reſidue to ſeven * in equal ſhares ; and in 
TE ak of any one of them before the teſtatrix, then 
his, her, or their ſhare or ſhares to go to his or her lega/ repre» 


fiat uc. The Maſter of the Rolls; after holding that the ſhare 


of one of the legatees, who died in the lifetime of the teſtatrix, 
devolyed, not to his executor or re legatees, but to his next. 
of kin, made another queſtion, Whether they were to be.the 
next of kin at the death of the legatge, or of the teſtatrix ? He 
thought could not be the repreſentatives at the legater's 


death, for the ſhares would lapſed before they veſted; - 


but at the death of the teſtatrix, for ſhe meant it to go to perſons 


alive at her deceaſe. She meant ſuch perſons as, at her deceafe, 


would be entitled to the. legatee's property, if he had ſurvived her or 


died inteflate. . It proved afterwards, howeyer, that none of the 
next of kin of the legatee died between his death and that of the 


teſtatzix. In Bridge v. Abt, 3 Bro: Ca. Cb. 2247). 

4. Deviſe of real eſtate, in truſt for the wife for life, and after 

ber gecegfe 4 ſell, and to divide and pay the money to and among 

all and every ſuch perſon 8 
f 


to the teftator only, ſhare and ſhare alike ; 


ſuch perfont 
Bala prove themſehves entitled te the fare in in months ofter the Jaid 
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pl. 17, 18. ſupr 
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| efater ſhould be fo fold. Lord Thurliw, "after holding, that the gift 
muſt be . to relations within the Fare. faid; on: 


although the diſtribution was deferred to the death of the wife, 
that did not prevent the intereſts from veſting at the death of the 


teſtator. Rayner v. Mowbray, 3 Bro. Ca. Ch. 34. 
F. Teſtator gave all his lands, &c, to . his brother, and two 


others, in truſt to ſell j and he directed the money to be laid out 


in the funds; and he then ordered the reſidue of his perſonal 


eſtate, and the money ariſing therefrom, to be veſted in the 
funds; and there to remain fo 

with the accumulated intereſt, to be divided into fix parts; one 
fixth whereof to be paid to B. the ſon of ' A, and the other five 
fixths to be divided among ſuch of hit (the teſtator's) next of tin 
and legal repreſentatives, as ſhould be then living, under the uſual 


and due courſe'of repreſentation, The teſtator died, leaving the 


ſaid: 4. his brother his ſole next of kin; and A. afterwards died 
within the ten years; whereupon a queſtion aroſe, Whether, 


| under this will, the next of kin at the time of making the will, 


or at the time of the diſtribution, ſhould take ? In ſupport of the 
latter conſtruction, it was urged, that, at the time of .makin 
the will, 4. was the ſole next of kin, which the teſtator m 


have known, as he mentioned him in his will; but he never 
could mean him by the word among. Lord Thurlow (during the 
argument) ſaid, it was plain the teſtator meant ſome claſs of 
perſons, of whom it was doubtful whether they would live ten 


rs ʒ and it was meant they ſhould paſs through that chance. 
he queſtion was, Whether he was at liberty to take notice that 


the teſtator had but one brother? If he had had ſeveral brothers, 


and nephews, ſons of brothers, there would not have been a doubt 


that the divißon muſt have been among ſuch only of them as 


ſurvived at the end of the ten years; and if the brother would 
have taken had he lived, he dying within the ten years, it would 
be undifpoſed of. And his ford 

the diſpoſition of the reſidue of the perſonal eſtate, or the money 
ariſing therefrom, the produce of the real eſtate, as well as per- 
ſonal eſtate, was intended to paſs) was of opinion, that A. the 


only next of kin of the teſtator /iving at his death, having died 


before the end of ten years, the diſpoſition of five-ſixths of that 


fund had lapſed, and was” to be Conſidered as undiſpoſed of. 


=> 


Spink v. Lewis, 3 Bro. Ch, Ca. 355. See (T. b), ſec, 2. n. 1. 


NV. 3. In what Proportions ſuch Perſons ſhall take. 


3. Bequeſt to executots, to be equally divided by them to and | 


among teſtator's next of kin, ſhare and ſhare alike, The teſtator 


left two brothers, and eleven nephews and nieces, four of them 


the children and repreſentatives pf a deceaſed brother, fix the 


children and repreſentatives of a deceaſed fiſter, and the remaining 
one the ſon and repreſentative of another ſiſter, alſo | 


r ten years, and then the ſame, 


ſhip (after declaring, that, by 


F 


142 28842821. 
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e of the teſtator inſiſted, that they were exclu- Le 
firely entitled, as neut of lia at the teſtator”s death; or, if not 

ſo, chat: the diſtribution muſt be per flirper, according to the 

ſtatute, and not per capita. Mr. Juſtice Buller, (for the Chan- 
| cery,) after obſerving, that, according to the deciſions, by the 
* ns «next of kin, thoſe muſt take whom the ſtatute pointed 
at - out, aid, the next queſtion was, In what ſhares? It had been 

agreed that, if the teſtator had given to his next of kin by name, 


5 OEMS 


al 

my muſt have taken per capita. Then was not calling them next 
e, i hey ma equal to naming them? Thomas v. Hole, (ſtated 8 Fins. 
i 8 322+ pl. 7.) was in point; except that there the Woti was 
SS relations, | The ſecond reſolution in that caſe was, that, as the 
p teſtator had directed it to be divided equally, Lord King faid, he . 
al could not order it otherwiſe. Equally to bedivided, Mr. Juſtice Bullet. 
* added, was equal to ſbare and ſbare alike. And he decreed a ien 
d per capita among the brothers, nephews, and nieces of the teſtator, 
1 On 3 petition, however, for a rehearing, Lord Thurhaw inclined 


, much in favour of the excluſive claim of the brothers, as next of 
. kin — _ 7 25 teſtator. Ly the parties e com- 
| | ed the cauſe, by divi operty per ſfirper. _— p 

f 7: Garth 3 Bro. Ca. Ch. r ** Oy 

oe 2. Deviſe to truſtees to ſell, and the ariling there 

he pay, and divide equally between A. and B. and the children 2 

of And, as to the reſidue of teftator's. real e ts the ſame 

__ truſtees, in truſt to ſell; and the money ari — together 

3 with the perſonal, to divide egually between the deſcendants of F. 
1. At the teſtator's death — — living, of C. four children, 
LY and of F. three ſons and eleven grandchildren. The children 
bt of C. inſiſted on an equal diſtribution per capiia of the fund be- 

— queathed between 4. and B. and themſelves; and on their behalf 
1d were cited Thomas v. Hole, and Philips v. Garth, fup. The 
Id grandchildren of F. claimed to be let in equally with his children: 
by urging, that the word “ deſcendants” was more comprehenſive 
of than the word relations; and therefore t not, like it, to be 
Te confined to thoſe within the ſtatute ; a co ion made in the 
he latter caſe merely for convenience fake. And Lord Thurlow 
ed Gt ar tunes: uid 3.5008. the: dhildney of 6 ths - 
at legacy ſhould. be divided per capita ; and that all F's deſcendants 
of. ſbould take, as well grandchildren, as children, and all per capita. 

1. Butler v. Stratton, 3 Bro. Ca. Ch, 367%. Gon ne v. rok 

| r pl. 6. info. 3 

* "WY Who Gal ke by te Worls Hi Ys ws 
— Heir. Mak, &e. ; 
5 "Tons * in the cafe of Davbiſon v. e Note the 
ng (ated 8 Vin. 25 . pl. 5.) in favodx of the eldeſt fon and eie ? 
4. * of E. 6 — 
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Fenn: Vt. 229. 1 Bro. Ca. Par. 489. 8. C. = ' 


ment: © the | | | | 

64 teſtator gave legacies to Z. ZL. and to her three ſons, (one of whom afterwards claimed,) whereby he 
4 F Note alſo, tor F. L.“ in the ſecond line of Viner's ſtate- 
ment, f. J.“ WY | 445 


2. The judgment in 8cace. in the caſe of Famer v. Richardſon, 


ſtated 8 Vin. 232. pl. 1 1. (and, in the fide note thereto, mentioned 
to be the ſame caſe as Burchett v. Durndant), and alſo ſtated in 
B. 31%. pl. 8. was twice affirmed in Dom. Proc. 1 Bro. Ca. Par, 
493. arg. W. fac CEE 
3. Teſtator, after charging lands with, among other things, an 
anuity of 40 . to his daughter M. for ſeventy years, if ſhe and 


ann 
the teſtator's ſon R. ſhould ſo long jointly live, to commence at 


the expiration of the term of two years thereafter given to the 

- faid M. and the death of the teſtator's wife; and, after deviſmg 
. the premiſes to his daughter M. for two years after his deceaſe, 
with remainder to his ſon R. (if then living) for ninety years if he 
ſo long lived; deviſed the premiſes ſo ſubje& to R. 7 heirs male, 


and to the heirs of his daughter M. jointly and equally, and their 


heirs and aſſigns for ever. And for want of heirs male lawfully 
begotten of R., at his deceaſe, to the heirs and aſſigns of the ſaid M. 


 lanufully begotten of ber body, for ever. The ſon R. at the time of 


the will had one fon and two daughters, and the daughter M. had 
then one ſon. On the teſtator's death, M. entered, and held the 


' whole of the lands for the two years; when R. entered, and held 


i them till his death, upon which, M. entering, the ſon of R. 
brought his ejectment. Upon the caſe being argued in C. B. 

De Grey, Ch. J. ſaid, the queſtion was, Whether there was a ſuf- 

+ HGeient defgnation of the perſon to make the ſen of M. take as her 


heir, living the mother? That, 200 years ago, it might have been 
thought not ſufficient, becauſe the deſcription was not legally and 


' technically true. But that, within a century paſt, a more liberal 


conſtruction of the words of a teſtator had prevailed; and —4 


had. been generally taken in their popular ſenſe, which was 
likely to have been his meaning. That, in the principal caſe, the 
intent of the teſtator was clear, that the ſame favour ſhould be 
extended to the heirs of M. as to the heir male of R. The teſta- 
tor took notice, that M. was living, by leaving her a term, and 2 
ſubſequent annuity ; and meant a preſent intereſt ſhould: veſt in her 
heir, that is, her heir apparent during be life ; he therefore did 
not think the leſſor of the plaintiff was entitled to more than one 
moiety of the premiſes. The reſt of the juſtices agreed in opinion, 
and plaintiff had ju 
WMW, 2 Blackf. N ure 2 10 
4. Deviſe in remainder, expectant on certain previous eſtates, 
which afterwards determined, t the right heirs of W. and M. bis 
wife for-ever ; without any antecedent eſtate to either of them. 
wife died, leaving a daughter by V. who married again, and 
left a daughter by his ſecond wife. Upon a diſpute between 5 
0 i , ” . i 


_— 
\ | 


dgment as to one moiety only. Goodright v. 


3 w oo w wa 3 oe oe uo; 


the ſurvivor, or give the eſtate in moieties between the heirs of 
- ſame manner as if it had been to the right heir of the body of . 


ſtood in, a limitation to their heirs, without any prior limitation 
to that relation, which could only be children of them both. An 
Roe v. Quartley, 1 Term Rep, 630. 


1. HEQUES of tende ama cht hren ef 6; umd 1 
„n 8 


woman could bear ſo long, and it would make great confuſion. 
Heathe v. Heathe, 2 Ath; 121. | 


ſhould think fit; and if no appointment, then equally; and to 
ſurvive, if wy of them died under age, and unmarried. T. had 


F ˙ 2 ͤ˙—à——U⁵0 ts. fea .c , HE. EE . 3£ x, 9V..K' 


a the teſtator's death, and afterwards became an elder, was held 
of the teſtator, and could not afterwards be diveſted. Coleman" 


in common in tail; and in caſe of failure of iſſue of ſuch child or 


all fuch children, theu over. A. had two children born before, 


42 2 M1 ww 95” ” | 
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heir of the firſt daughter, who died after ſurviving both N. ned 
M., and the ſecond daughter, it was argued, that the deſcription 
of the tight heir. of W. and his wife muſt either mean the heirs of 


each. But the court of B. R. held the deviſe to operate in the 


and M. That it was to be collected from Co. Litt. 107. that a 
grant to huſband and wife was not conſidered in the ſame light as 
a grant to other perſons; for that, if a joint eſtate be made to huſ- 
band and wife, and a third perſon, the huſband and wife have 
but one moiety, and the third perſon will have as much as they 
both; becauſe the huſband and wife are but one perſon in law. 
If then they were but one perſon by reaſon of the relation they 


to themſelves, muſt naturally mean heirs to them both, accordin 


they gave judgment in favour of the heir of the firſt daughter. 
See further (X. a), (T. a), ſup. and Remainder (F), l. 


(X. b) Who ſhall take by the Word Children. — | 
$2. 1. Where the Gift is immediate. © | 


d, that a child who was not born till ſome years after 
the death of the teſtatrix, was not entitled under it; the court 
ſaying, it might as well be intended 20 years afterwards, if a 


2. Bequeſt of 3000 J. to T. the wife of C. for the uſe of her 
younger children, to be by her diſtributed amongſt them as ſhe 


children BY before the making of the will, but none after= + 
wards. Held, that this was a preſent legacy to the younger of 
theſe children, ſubjeQ"to'the power of variation given to the mo- 
ther, and ſhould not be extended to the younger children of T. 
by a ſubſequent huſband. And one, who was a younger thild 


to be alſo entitled to a ſhare ; fince the right veſted at the death | 


v. Seymour," 1 Veſ 209, See Emery v. England, 3 Ve. jun. 32]. 2 
3. Deviſe to all and every the child and children of A. as tenants 7 


children, whoſe iflue ſhould ſo fail, to every the remaining child 
or children of Al. in tail ; and if there ſhould be s failure of iſſue of 


2 2 


— 


& and 
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and three after the death of the teſtatrix. Lord Yuri thought 
- __ | there was no point of time to which the deviſe could be confined, + 
andi therefore determined, that the plaintiff, who was the heir of 
one of the children born after the death of the teſtatrix, could take 
no ſhare in the eſtate. Singleton v. Singleton, 1782, 1 Bro. Ca. 
Cb. 542. note. Roberts v. Rigman, ib. 532. note, S. P. * 
4. Bequeſt to the children of teſtator's late ſiſter MH. C. (then 
deceaſed) of 2000 J. to be equally divided among them. At the date 
of the will there were three children living, but one of them died 
54 afterwards in the teſtator's lifetime; and it was contended, that 
8 one third of the legacy was lapſed. But the Maſter of the Rolls 
= Wes of opinion, that the teſtator meant ſuch perſons as ſhould be 
STR | children of M. C. at his death, and decreed accordingly. Finer 
A 4 2 Bro. Cs. Ch. 658. See Lomax v. Handl, fee. 4. | 
_ | Sf. I. mfr. . L i " $4.08 +- 
= | 2 5. Teſtator gave ſpecific legacies of ſtock, in truſt for ſuch of 
* | the children (by name) of his daughter $. as were then in exiſt- 
ence, to be transferred to the ſons at 23, and to the daughters at 
213 and the children to be brought up in the interim out of the 
intereſt, and the ſurplu$ to be accumulated for their benefit; pro- 
vided that 4 any of the teflator's grandchildren ſhould die before their 
- -* portions ſhould become payable, their ſhares ſhould be divided 
oy among the others of them living at the death of the faid grand- 
4 children ſo dying. He then gave all the reſidue of his eſtate in truſt 
for all. hit grandebildren, to be applied for their benefit as afore/aid. 
Afterwards, by a codicil, he gave ſome life annuities, and directed 
that 10004 14 be ſet apart to pay them. On behalf of a 
5 | child of S. borr. aſter teſtator's death, but before that of the an- | 
. nunzitants under the codicil, it was contended, firſt, that the words | 
« ar aforeſaid,” in the gift of the reſidue, had a reference to the | 
prior legacies of ſtock, ſo as to poſtpone the diſtribution of the re- 
fidue to the ſame period; or at leaſt, that the clauſes relating to 
= the dock legacies would affect the refidue as far as the diviſion. 
3 and laying out of the fund; and then, if any of the children died 
under the age at which their ſhares were payable, the afterborn 
child might take a ſhare of the reſidue in that form. With reſpect 
again to the 1000 J. ſet apart by the codicil, it was ſaid to be the 
ſame as if it had been given to the annuitants for life, and after 
their deaths to the children of S., till which time it could not be 
diſtributed. But Lord Thwr/pwy ſaid, that by « the children of 4.” 
it was an eſtabliſhed rule of conſtruction, the teſtator meant all 
— then born. 2 ith- reſpect to the 1000/7. 2 — 
apart during à time for a ſpecial purpoſe, it was part of the reſi- 
due, the whole of which was deviſible at the teſtatot's death; for 
it was repugnant to ſay, that one part of it ſhould be deviſible at 
one time, and another at another. Hill v. Chapman, 1 Veſ. jun. 405 · 
OF 3 Bro. Ca. Ch. 391. 8. C6. 2 | 
$3, 6. Teſtator gave his real and pęrſonal eſtate. to truſtees, to. 
apply the produce for the maintenance of his wife, and the main- 
tenance and education of hit chi/dregptill the deceaſe of his "_—_ 
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and immediately after her deceaſe, he gave to his ſon T. a real 

= eſtate, to each of his daughters then living 1000 J. a- piece, and the 

truſtees then to aſſign and deliver unto all his ſaid-children all his 

furniture, c. and to aſſign to his ſaid ſon all the reſt of his pro- | 

perty. Teſtator had two ſons after making the will. Held, at . 

the Rolls, that theſe two were entitled to the benefit of the provi- 

fion for maintenance and education during the wife's life z but the 

court conceived it impoſſible they could by any means be admitted 

to a ſhare of the reũdue, or the ſums provided for the daughters. 

Matchwick v. Cock, 3 Vef. jun. Go g. | 8 
Sec. 2. Where the Gift takes effect by way of remainder, im- 
muediately expectant on a precedent Diſpoſition. 

1. Teſtatrix, after bequeathing to the ſon and two daughters of 
F. E. 10 l. a- piece by name, gave 300 J. to E. P. to be paid at 2 
or marriage, and the intereſt in the mean time ſor her 41 | | ' 
nance z but i died before, then to the younger children of F. | 
equally to 4 ay a amongſt them; the ſaid 44 ſon 
being excluded from any part thereof. Some of the younger 
children were born before, — after the making of the will, and 
ſome after the death of the teſtatrix ; and the queſtion was, Whe- 
ther all, or which of them ſhould take? Lord C. Hardwicke— 
« No certain rule can be laid down in caſes of this kind; but che 
court generally takes it, that there ought to be a legatee in being, 
« and therefore will not make a will to extend to perſons not in 
„ being, unleſs ſuch clearly appears to be the intention of the 
« teſtator; and this is to avoid the inconvenience/of ſuſpending. 
«© There is a great difference between ſuch bequeſts as this, and 
« proviſions by marriage ſettlement ; for as, before marriage, there 
are no children to whom it can be applied, it muſt mean all, 
„ Theſe are the general rules; but this is a middle caſe, depend 
„ing on the particular penning of the bequeſt. It is ſaid, the 
« words © younger children* muſt be confined to the time of 
„ making the will, fince ſhe has taken notice of, and has given bj 
e name to the children then in ge, who are thus to be confidered 

as the objects of her bounty; but I think it rather holds the 
« contrary; for, where ſhe intends their particular benefit, ſne 
« names them; where not, ſhe uſes the general words younger 
* children” And I am of opinion, that here ſhe meant thoſe whe 
ic ſhould be ſuch at the death of E. P, before 21, or marriage. It is 
« a contingent legacy till then. There is no time ſpecified for 
© dividing itz but the natural way of thinking is, that it was in- 

t tended to be divided when it veſted. This conſtruction alſo 
. finds out who is the eldeſt, viz. ſuch as ſhould be ſo at the 
e death of E. P. before 21, or marriage.“ Elliſon v. Airey, 
1 F II. See Graves v. Boyle, 1 A z but there the pro- 
viſion, though by will, was by a gran key in performance of 
articles on the marriage of his daughter, 
. 23 R; 21. Teſtator 


ildren who | 
xe included ; ang this ſeems agreeable to the degifions referred to in pl. 7. infra. 


: | Devike. 35 
. Teſtator gave 5300 ,, to be paid to his grandfon H. the ſon of 
M. if he lived to be 2 i, and if he ſhould die before, then to the other 
child or children of his daughter equally, arriving to ſuch age, 
There was no other child of M. born, or living at the teſtator's 
death; T. died under 21. Lord Hardwicke held, that the chil. 
dren of M. born after the teſtator's death were entitled to the 5oo/., 
for as they were not in eſe in his lifetime, he myſt have had in view 
the future children of his . ee but he doubted whether 
any eee till 21. Haug bron v. Harriſan, 2 Att. 329. 
** 


iflue to the uſe of the heirs male of R. A., and in default of ſuch 
iſſue, to the uſe of all and every the grandchildren of J. B. and of 


S. M. (both then deceaſed) as tenants in common. Eight grand- 


children; fix'of J. B. and two of S. M., were alive at the making 
of the will; a ninth of J. B. was born before the teſtator died; 
12 more were born after his death; and all in the lifetime of 
R. A. F. A. and alſo R. A. afterwards died without iſſue, The 
queſtion was, Whether all, or any, and which of the grandchildren 
were entitled? After a. point relating to a different ſubject way 
diſpoſed of, the court of B. R. to whom the- caſe was referred out 
of Chancery, certified that, as all the grandchildren were in being 
at the death of R. A., they thought they were al) equally entitled. 
And Lord Manzfield in delivering the opinion of the court ob- 
ſerved, that the doctrine was well laid down in Elliſen v. Airey, 
| (pl: 1. ſup.) that where one deviſes to children, if it be an imme- 
ate deviſe, then it ſhall be intended to relate only to children in 
oft the time; but, if by way of remainder, or upon an uncertain 
tingency, then, by way of analogy to marriage ſettlements, 
where there are uo children in gſe, and the number is uncertain, 
it muſt be ſuppoſed the benefit was intended for all in e/e when 
the deviſe veſled. Baldwin v. Carver, Cowp. 309, ' 
; Veſ. jun. 637. Mansfield arguendo ſaid, that in v. Carver „ not that 
| 4s ke Tis time pf diſtribution * gut Nel hon pry 
4. Bequeſt of the reſidue ↄf real and perſonal eſtate to A. for 
Hife, and after her death to the children of B. and C. to be equally 
divided among them the ſaid C. s children, and got the iflue of any 
other marriage by either party. There were three children of B. and 
C. born during the life of A., and three after her death. Decreed 
at the Rolls, that the property veſted abſolutely in the three chil- 
dren who came into ee during the life of A., to the excluſion of 
thoſe born afterwards. Ayten v. Aytan, 1 Brg. Ce. Ch. 542. note, 
Second queſtion in Attorney General v. Criſpin, ib. 386. .S.P. 
5. Deviſe to A. and the heirs of her body ; and after her death 
wit bout ſue, in truſt to ſell, and diyide the money amongſt all 
and every the children of B. and of C. at their reſpefive ages of 21, 
B. and C. had each ſeveral children born in the teſtator's lifetime, 
and B. had one child AM. born aſter his death, but Yn the lif 
| of A, upon whoſe death without iſſue a queſtion aroſe, Wheth 
- & —_— 5% * om | * » | + they. 6% 5 ; A, was 


ator gave the reſidue of his real and perſonal eſtate ig 
truſt for the uſe of the heirs male of J. A., and in default of ſuch 
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27. was entitled to a ſhare? And Sir Thomas Clark: at the Rolls 
+ held ſhe was. Bartlett v. Hollifter, Amb, 334. f Bro. Ca. Ch, 


See 8. C. ſtated feet. 3 
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530-1. note. 8. C. 5 | 
6. Deviſe of real eſtate in truſt for A. for his life, and then to 
ſell the eſtate, and divide the money amongſt all and every the 


child and children of A. at the age of 21. Held, at the Rolls, 
that a child of A. born after the teſtatrix's deceaſe was entitled to 


a ſhare of the eſtate. Congreve v. Congreve, 1 Bro. Ca, Ch. 530, 
in pl. 4. and fide note. 0 
7, Where a bequeſt is made to the children generally of one, by 
way of remainder, the ſhares of the children in «fe during the ei gd 


"continuance of the prior intereſt, whether veſted, as where ex- 


pectant on the deceaſe of the firſt taker, or contingent, as where' 


to take effect upon his deceaſe without 2 iſſue, are tranſmiſ. 


fible to their repreſentatives, in the event of their deaths before 
the bequeſt falls into poſſeſſion. See ſide note to Baldwin v. Carver, 
þl. 3. fup. Weedon v. Fell, Medlicot v. Bowes, Randal v. Medcalfe, : 
2 General v. Criſpin, Deviſme v. Mello, and Taylor v. Lang. 
ford, (Z. c) inf. ſect. 2. n. 2. pl. 2. 5.7, 8, 9, 10. 6 

8. But where, in a gift by way of remainder, it appears to be 
the'teſtator's intent to make the right of enjoyment in e the ' 
ſubſtance ſof the gift, there, although it be given to children in 
general terms, it ſhall veſt only in thoſe living at the determination 


* 
93 %- 
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ted (Z. c) inf. ſeck. 1. N. 2 6—8. 

9. Where a bequeſt is to children F a particular deſcription, 
there it ſeems, a child, in order to be Entitled, muſt anſwer that 
deſcription at the time the gift takes effeft, See Hall v. Heuer, 
ſet. 4. pl. 5. infra. See allo (T. b) „ect. 2. n. 2. ſupra, paſſim. — 


$2.3. Where the Gift is to take effect at a future Period; but 5 
there is no prior Diſpoſition of the Fund; or at leaſt of the 

whole Intereſt in it. e e | 

1. Bequeſt of 300 J. to the children of A., ſhare and ſhare alike, 

at their ages of 21 or marriage; and failing the ſhare of any, to 

the ſurvivors; and failing the ſhare of a,, to B. A. had only 


one child at the making of the will. Lord Hardwicke held, that the 
| ſubſequently born children of A. ſhould alſo take; for the teſtator, 
. knowing ſhe had but one, yet gave it to children, appointed out 


ſurvivors, and gave it over to another, which he could not mean till 
all failed. Second queſtion in Maddi/on v. Andreqps, 1 Vef. 58—60., 

2. Bequeſt of reſidue to the children of teſtator's niece, to be See Hodges 
paid into a bank or ſtock, and the intereſt to defray the expence v. ac, 
of their learning; the principal to be paid them at 203 if nochild, | © 124 
the intereſt to be paid to her or her huſhand for 7 years ; and then. S. C. but 
to be divided between the huſband. and wife. Lord Camden was vot then de- 
of opinion, that the teſtator's meaning was, if there were no child Wo 
at his death, and ſhe had none for 7 years, then the money ſhauld pears, mat 


be diyided. Iſaac v. Iſaac, 1768, cited 1 Bro. Ca. Ch, 53% dere 
living at the teſlator's death, and one born afterwards ; which latter, if born within. the ſeven yearly 
boah bayo been let in by his lordſhip's determination, 5 

ZOE 83 Z 4 3. Bequeſt 
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= D, 
Nore, bow- 3, Bequeſt of 200.1, to the younger child of V., or if more 
veer, hecir- than one, then to ſuch younger 5 — to be paid at their 
of the two Fe/pective ages of 213 and if any died before 21, then to ſurvive + 
firſt bom ta the others; and for want of ſuch younger children, or their not 
— £0h qHiaining 21, then the 200 J. to go to the eldeſt child of V., to 
of age; flace De paid gt 21, f. and B. daughters of V. were both born in 
upon this e lifetime of W, and bath come of age and the queſtion was, 
Ales aber Whether , a third daughter, born after the teſtator's death, 
to have de. ſhould be let in for a ſhare? The Maſter of the Rolls obſerved, 
.peoded. See that there were no. words denoting an intent to take in after-born 
+ Sg children; and that the time of payment was fixed, wis. at their 
of 3.13. which could not be, where the bequeſt extended to 
the children of .; ſince, till his death, it could not be ſeen. 
8 _ who would be entitled. In Maddin v. Andretut, (pl. 1. ſup.) 
Which was cited on the behalf af H., it was not to go over till 
all the children ſhould die, which made it different. Principally, 
© _ _ therefars, be added, to avoid the inconvenience of keeping 
a 8 out of this proviſion, which was 2 need to 
| | paid at 21, it wat canfirued vefled in thoſe kving at 1 7 N 
1 dab, and would not go further, Horfley v. Chaloner, 2 Fgſ. 83. 
0 Hogbes 4, Dexiſe of real eſtate in truſt for 4. far his liſe, and then 1d 
erbe, (ell the eſtate and divide the money. among all and every the children 
Vives of A. af the oge of 21. Teſtatrix alſo. gave her perſonal eſtate to 
(and fared the ſame truſtees, to divide amongſt all the children of A. at 21; 
- A and ſhe directed A. to maintain the children out of the rents, and 
Lu i ag Empowered the truſtees to apply any part of the intereſt for that 
to hare con- purpoſe,  'The Maſter of the Rolls, on the authority of Bartlett 
Gidered Con- yy, Holliſter, ({ec. 2, pl. 5. ſup.) held, that a child of A. born after 
Ferne the teltatrix's death, was entitled to a ſhare of her gfate, together 
avery ſtrain- With the others who were born before the making of the will. 
8 He ohſerved, that it was a ſtrong addition to that caſe, that, in 
- may be no. the prime pal ane, the perſonal eſtate was immediately the property 
ticed, that of the children, though not immediately given them; if it were 
| 223 1 a power to apply the intereſt would have been unneceſſary. Con- 
its circum- Freut v, Congreve,. 1 Bro. Ca. Ch. 530. 7 * 
fagces that of, Hughes v. Hag bes as to the perſonal eſtate only, of which there was nat, in either caſe, 
any diſpoſition prior to that in favour of the children. His lotdſhip's obſeryation was therefore probably 
no further directed to the d ctes in-Congreve v. Congrove, than as it regarded the perſonalty, It may be 
added, with reſpedt ta this part of the decreg,” that it does not appear by the report, whether the aftery 
born child of 4, was born before the eldeſt of thoſe who were ali ye in the teſtator's lifetime attained = 
- - Ewenty-one. On this circumſtance fee pl. g. 7, 8. infra. 605 N | 


5. Teſtator gave to his ſiſter's children 300 J. with intereſt for 
the ſame, 10 be paid to thent reſpactively their equal ſhares, as they 

| attain 213 and in caſe any of them ſhould: die under 21, 

then their ſhares ſhould go to the ſurvivors and ſurvivor. At the |, 

death of the teſtator the ſiſter had two children. She had after- 
Wards another child during the infancy of the other tuo. Held at 
the Rolls, that the youngeſt child, being born during the infancy 
of the other two, though after the geath of the teſtator, mighi 
be entitled to 3 ſhare, Gilmore v. Severn, 1 Bro. Ca, Ch, 592. 
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tze children of ſuch as ſhould be dead. On a queſtion, w 


| reſt to accumulate; and in 
ſhould die under 21, or any or either of his daughters under 21 


- 6. Bequeſt of reſidue of realty and perſonalty to pay the rents 
aud intereſt, for the maintenance, &c. of all the children of teſta- 
tor's. three daughters, until the youngeff ſhould attain 21; and 
when "pos youngeſt child ſhould have attained 21, then he gave the 
capita 


to ſuch of his grandchildren as ſhould be then living, and 

ther 
the children born during the teſtator's life were entitled, in exclu- 
fion of thoſe horn after his death, Heathe v. Heathe, (ſtated ſec. r. 
pl. 1. ſus) was cited as a fimilar caſe, on the behalf of the former 
children; and it was ſaid, that the poſtponing of the diviſion till the 
youngeſt attained 21 made no difference. On the other fide it 
was urged, that, as the time of the diviſion was when the youngeſt 


ſhould attain 21, all born before that time muſt take, and the 


counſel confined their argument to children of that deſcription, 


Lord Thurbw during the argument ſaid, where the gift was 
general, it was always confined to the death of the teſtator ; but 
where there was a gift for life, or the difliribution was poſtponed, then 


children born during the life, or during that time, were let in. 
But his lordſhip finally determined in favour of the children alive 
at the deceaſe of the teſtator. Hughes v. Hughes, 3 Bro. Ca. 


C5. 352- ſee. pl. J. and 8. infra. 1 
7. Bequeſt of reſidue, after the deceaſe of teftator's wife, to all 
and every the child and children of A., equilly to be divided between 


them, the daughter's ſhare at 21 or marriage, and the ſon t ſhare or 
ſhares at 21 f or to be advanced ſooner for their benefit, if the truſtees 

think fit, with {urvivorſhip; and in caſe all the children 
ſhould die before their ſhares became payable, then to 4. A. 
had two children at the death of the teſtator, ſeven more before 
the death of his widow, and three after her death, all living, 
The queſtion was, What children ſhould take under the bequeſt 
of the reſidue; whether, 1/2, all the children of A. at his death ; 
or, 2dly, ſuch only as were living at the death of teſtator's 


widow; or, a » ſuch as were living when the eldeſt attained 


217? Lord law ſaid, where a time of payment was pointed 
out, as where a legacy was given to all the children of 4. when 


they ſhould attain 21, the diſtributian muſt be among the children in 


fe at the time the eldeftl attained ſuch an age. Andrews v. Partinge 
ian, 3 Bro. Ca. Cb. 401. ; 4 7 
8. Bequeſt of 15,9007. in truſt for teſtator's five grandchildren, 


(the children of his ſon 4.) by name, and all and every the child _ 
and children of 4., equally to be divided, the ſhares of ſons to be 


aſigned at the age of 21 years, and the Paret of daughters at 21 or 


marriage: the legacy was to carry intereſt from the teſtator's 


death, and a competent part. 7 for 228 _ _ 
any or e ons . 


ar marriage, then the portions of ſuch to be on certain other 
truſts. Bill by the eldeſt ſon, who had attained 21, to have 
3000 J. paid him immediately. On his behalf was cited Andrews 
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Deviſe. 


that, and the principal caſe; in the ſormer, it was ſaid, the gift 
was, to the children generally; but here the will named them 
all, and then added; all and every the child and children.” 
But that, it was replied, was only to let in the children coming 


into e before the firſt ſhould attain 21. And Lord Chancellor 
| bo gb declared the plaintiff entitled. Preſcott v. Long, 
2 ef. jun. , 4 ; | | 4 | 


Sec. 4. Where the Gift is to Children of a particular De- 


ſeription. 


1. Deviſe in truſt for teſtatot's ſon C. for life, and after his 


deceaſe to the uſe of the firff ſon of the body of C. in tail; and 
for want of ſuch iſſue, to the ſccond, third, and fourth ſucceſ- 
fively in remainder; and for want of ſuch ifſue, over. C. had 
no ſon at the making of the will, but had one afterwards, who 


died in the teftator's lifetime; and he had afterwards a ſecond 


ſon 5 =_ it = 8 not take by the reg 
of firft ſon, . ing the ſame with primgenitus, that is fir, 

born, which he was not; and, although he was eldeſt at the death 
of the teſtator, yet that was not ſufficient ; for the will muſt be 


— taken to ſpeak. as at the making. But 'Lord Chancellor Hard- 
a could not quite agree, that firf ſon was always to be taken 


ſtrictly in the ſenſe of primogenitus, but in the ſenſe of an elder 
fon 


the teſtator ſhould mean primogenitus in being at the making of 


tze will, as C. had none then; therefore he muſt mean a ſon 
born in futuro ; and then it was abſurd, and not to be preſumed, 


that he mean a ſon born afterwards, who ſhould die in his life- 
time. The making and death, and not the intermediate time, 
he ſaid, were to be regarded in conſtruing wills. If teſtator did 


not mean the time of making, he muſt mean the time of his 
death, when the inſtrument would be complete. And his lord- 


ſhip held, that the after-born fon of ©. took an eſtate tail, by the 


name of fir ſon. Lomax v. Holmden, 1 Peſ. 290, gee Finer v. | 


Francis, fec. 1. ph 4. ſup. 2 
a. Teſtator, having only one ſan, T., deviſed all his eſtates to 


him at 21 in fee; but if it ſhould happen that the teſtator's wife, at 
the time of his deceaſe, ſhould be enffent with one or more child or 


children, and his ſon T. ſhould die before his age of 21, without 


' iſſue, then to ſuch child or children at 213; but if T. ſhould die 


before 21, without leaving ifſue, or that his wife ſhould be enſient 


with one or more child or children at his death, and ſuch child 
or children ſhould happen to die before 21, without leaving iſſue, 
then to his wife for life, remainder to his nephew in fee, 'Teſta- 


tor, after making his will, had two other ſons in his lifetime. 


WWW 


that the direQion that a ſon attaining 21 ſhould have his-ſhare at 
that time, had neceſſarily the effect of excluding all botn after 
that time. On the other fide a diſtinction was taken between 


or or maximus natu ; and he thought it impoſſible that : 
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+ referred to them out of Chancery, were of opinion, that the 


\ * | ; | 
Devilſe. 8 347 
pro» | 
viſion made by the teſtator being ſor children which were to be 
born after the making of the will, he certainly intended to com- 
prehend all ſuch children, whether born before or after his deceaſe ; 
and that, therefore, notwithſtanding the defect of expreſſion in 
the will, the children born before the teſtatot's death were included 


in the proviſion ſo anxiouſly made by him for his po/humous 


children, and would be entitled in fee at 21. White v. Barber, 
Ambl. 701. 5 Burr. 2104. 8. C. 
3. Teſtator gave to his eldeſt fon A. 200 l., alſo to his ſons B., 
C., and D. a houſe and cloſe, as tenants in common, when they 
Id come at the age of 21 years. Alſo to his wiſe a houſe for 
life, and after her deceaſe 'to his three daughters as tenants in 
common, And his will was, that, if any of his above named 
children ſhould happen to die before they came of age, and without 
iſſue, then their property and ſhare in any of the above bequeathed 
premiſes ſhould be equally divided among the reft of his ſurviving 
children. A., the eldeſt ſon, wag of age at the making of the will, 


but all the other children were under age. B. and C., two of the 
younger ſons, died under 21. Lord Mangfteld, in delivering the b 


opinion of the court of X. B. upon the conſtruction of the diſpo- 


ſidtion over, expreſſed himſelf thus: * The next doubt was, Whether 


(the legacy of) . A., the eldeſt ſon, ſhould be included or excluded? 
« Upon the contingency that is put in the clauſe, namely, F any 
«© of them ſhould die under 21, be muſt be excluded, being then of 
90 age. e next doubt way, Whether * the reft of his ſurviving - 
et children ſhould mean only thoſe who might die under 21, or al 
ee the ſurviving children? After ſome doubt, we are unanimouſly 
5 of opinion, that theſe words take in all, and conſequently the 
« eldeſt ſon.” In Denn v. Balderflon, Cowp. 257. See 8. P. in 
Horn v. Lee, ſtated (X. b. 2), infra, pl. 4. I 
. An'eldeft daughter of A. was held to take a legacy as one of 
his younger children; there being a ſon who, though younger, 
took the eſtate. 4th queſtion in Pierſon v. Garnett, 2 Bro. Ca. 
Ch.'38. Heneage v. Hemlocke, 2 Atk. 456. Billing fley v. Wills, 
3 ih. 221. S. P. See alſo Duke v. Doidge, cited 2 Veſ. 203. where 
the word younger, in a ſettlement, was rejected in favour of an 
eld fon unprovided for. > 
5. But the court will not, it ſeems, in the cafe of a bequeſt by The wy 
a ranger, conſider a younger child as an elde, for the purpoſe of Ten 2 
excluding him. Thus, teſtator, in a letter to his brother A. (which 4. pnaci- 
was proved as a codicil,) ſaid, „I have given you and B. a power pai caſe pre- 
4 to mortgage for 6000 J., and I beg that ſum may be lent to B., 1s bow- . 
cc and in caſe of your death without children, I defire it may be ſecured e 
4. to the younger children of B.“ Teſtator had, by his will, deviſed ments; even 


his eſtate to A. for life, remainder to his ifſue in tail, remainder 2 . 


to H., the ſecond ſon of B., in fee. The eldeſt ſon of B. died in mati 
A.'s lifetime, by which H. became the eldeſt ſon, On a queſtion, collateral re. 
Whether H. was entitled as a younger child to. a ſhare of the Try 
$0094? one objeQiqn to his claim was, that Wong 1. Webby 

: | "= 


vs 


7 


* $ 


hoc, becauſe the teſtator had given 
him his eſtate. _ But Lord :Hardwwicke ſaid, there was no caſe 
where the court had'confidered a younger child as an eldeſt, but 
between nt and child, or thoſe who ſtood in loco parentii. 
The caſe before him was that of a ſtranger. The ſecond objec- 
tion, however, was, that the teſtator meant ſuch as ſhoteld be 
children at the time the contingency happened ; and that, in 


. dered as an eldeſt fon 


death of A. without ifſue; and H. not being then a younger child, 
was not 5 * v. paper” Ambl. 203. Goo the latter 
point in (T. b), fp. ſec. 2. 1. a. fx. 
Fs. Sir Lloyd Kenyon, at the Rolls, determined, that a child en 
ventre ſa mere ſhould not take under a 1 * to the children of 
A. living at the death of the teſtator. He relied on the caſes of 
Elliſin v. Airey, 1 V 111. (and ſtated: ſec. 2. pl. 1. fup.), and 
— 4s x Garnett, 2 Bro. Ca. Ch. 38. (the ad queſtion in which is 
8. P.) Cooper v. Forbes, 2 Bro. Ca. Ch. 63. 
J. But, in a ſubſequent caſe, a deviſe was to A. for life, and 
ten to the uſe of all the children of A. (except one) as. ſhould be 
living at the time of his death, as tenants in common, and their 
heirs. / A. died leaving his wife enſent, and the queſtion was, 
Whether this poſthumous child was entitled to a ſhare? Againſt 
its taking Cooper v. Forbes, ſup. was cited. But Lord Thurlow 
doubted. whether the child, though not within the ſtrict meaning 
of the words, was not within the intention of the teſtator to 
provide for all the children of 4. And he ſaid, he would confer 
with his Honor, who had made that degiſion, on the ſubject. 
Clarke v. Blake, 2 Bro. Ca. Ch. 320. And his lordſhip afterwards 
declared, that the after-born-child was entitled to a ſhare. - 2 V. 
Jun. 673. S. C. See Bennett v. Honeywoed, ſtated (F. b), ſupra, 
ec. 2. n. 2. pl. 2. where the rule is admitted in the caſe of chil- 
dren. 1 P. Nm. 487. Cox's n. 1. | | 


child or children at his deceaſe, or in 12 calendar months after; 
but ſhould ſhe have any child or children at his deceaſe, or in 
12 calendar months after, he gave. one-third of his property to 
the youngeft of her children within the time above mentioned. 
Teſtator died in March 1786; T. was the andy child of C. then 
living; but ſhe had in April 1797. Held, that T. was 
folely entitled to one-third. Emery v. England, 3 V,. jun. 232. 
9. In what caſes the word « children” ſhall be conſtrued iſſue, 


- 


I le ur. pl x 10. 1h 


er 
kis brad opinion, held, as the 0000 /., did not veſt till the 


8. Teſtator gave all his effects to 4, and B., ſhould C. have no 


or not, er vice verſa, ſee (C. b), ſupra, pl. 1, 2. 9, 10, 11. (T. bh 
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(X. b. 2) Take by the Word Children, Sc. How: Wenn. 
[And herein, where jointly with, and where in 
Succeſſion to their Parents; and where per Stirpes, 


1. NMEMISE to J. A. and her children on her body begotten or 
D to be 3 by V. A. her huſband, and „es, heirs fer. 
ever. F. A. at the time of making the will, had one daughter, 
and afterwards two ſons and a daughter, all of whom died in her 
lifetime. Lee, Ch. J. held, that F. A. and her children took ag 
joint-tenants. Oates v. Fackſon, 2 Stra. 1173. 
2, Teftator directed his perſonal eſtate to be divided into eight 
Fern and gave the whole to M. during her widowhood, and on 
er marriage he gave four parts thereof 7o his niece B. and the chil- 
dren born of her body. B. had no child when the will was made, 
but the plaintiff was born afterwards ; and B. died in the lifetime 
of the teſtator, It was contended, that the word (c children” was 
2 word of limitation, and that the legacy was lapſed by B.'s death. 
But Lord Chancellor Hardwicke held, that the plaintiff .would 
have taken with his mother as joint-renant, had ſhe lived; and _— 
that, as ſhe was dead, he was entitled to the whole four parts. = 
Buftar v. Bradford, 2 Ath. 220. NE : | 5 1 
3. One, having five younger children, gave an eſtate to truſtees \-\ +4 17: 
for à term of years, to raiſe 10, ooo J. for their portions, enu- 5 
merating them. Afterwards, having four more younger children, 
he, by a codicil, charged his ſaid eſtate with a further ſum, viz. 
with the greateſt advanced price that could be made thereof; for 
the portions of ſuch after-born children, enumerating them alſo. 
The eſtate not being worth more than 8000 J. the five younger 
children provided for by the will contended, that their portions 
ought ta be firſt ſatisfied thereout. But Lord Chancellor North- 
ington, conceiving that the teſtator meant to provide portions for 
his younger children alike, directed the eſtate to be ſold, fi 
the equal benefit as well of the four after-born children as 
the five former ones. Braclenbury v. Br. Ambl. 474. 
4. Teſtator gave legacies to each of his younger children, 
yable at 21, and the reſidue of his perſonal eſtate to his eldeſt 3 | 
- ſon at 313 and if he died before 21, then to his younger children «* 
in ſucceſſion, at 21; and if any of his younger children ſhould 
dic before 21, then'his or her legacy to go equally 4 the 
ſurvyi vors; and in caſt he ſhould have no "Kill who ſhould attain | 
21, then he gave the whole to a charity. One of the younger ſons | 1 
dying under 21, Lord Camden held, that the eldeſt fon ſhould . _ 
ſhare bis legacy equally with the ſurviving younger children, it a | 
being the only way in which he could take the benefit of theſe | 
legacies, which: were clearly intended to go to him before the 
charity. Horn v. Zee, Ambl. 569. 3 | | 


"> w wu & 5 +> o= I 


_ Oo MT, ons 


1 
N 
[ 
| 
i 


r WW WU WT = MD ID wwarw”” 


1 „ NT a” 


| 
| 
| 
| 
j 
| 


5. Teſtator 
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EK. B. to the following effect: One conſtruction of the elauſe 


6. Teſtator gave to his eldeſt ſon A. 200 l.; alfo to his three 
ſons, B., 7 and D., a houſe and cloſe, as tenants in common, 


Houſe for life ; and after her deceaſe, to his three dau 

tenants in common, And his will was, that if any of K 
named children ſhould happen to die before they come of age, and 
without ifſue, then their property and ſhare in any of the above 
bequeathed premiſes ſhould be equally divided among the reft of 
bis ſurviving children. A. the eldeſt ſon was of age at the makin 

of the will z but all the reſt of the children were under age. B. 
and C., two of the younger ſons, died under 21 ; and the queſ(- 
tion was, Which of the ſurviving children were entitled to their 
ſhares? Lord Mansfield delivered the opinion of the court of 


« in queſtion contended for at the bar was, that it ſhould be 


« taken re/peively, that is, as a ſubſtitution of the eſtate deviſed 


4 to the three ſons, as between them; and, again, as a ſubſti- 


et tution of that deviſed to the three daughters, as hetween them 
« but the words will not admit of it, becauſe both the deviſes 
« art expreſsly joined together, the teſtator ſaying, their ſhare in 


% any of the above premiſes.” The next doubt was, Whether 


4 A. the eldeſt ſon, ſhould be included, or excluded. Upon the 


for his life, and after his death to 
« to and amongſt all. and every the nephews and nieces that 
c ſhall be then living, as well on the fide of my late huſband, 


4 contingency that is put in the clauſe, namely, if any of them 
cc ſhould die under 21,” he muſt be excluded, being then of age. 
« The next doubt was, Whether the of FA his ſurviving 
« children,” ſhould mean only thoſe who might die under 21, or 


© all the ſurviving children. After ſome doubt, we are unani- 


« mouſly of opinion that theſe words take in all, and conſequently 

« the eldeſt ſon.” Denn v. Balderfion, 28)» 3 
6. Bequeſt of ſtock to truſtees to pay dividends to J. I. 
ell, and pay the money 


. ag of mine, (to wit) J. B. or her children, and P. B. or his 


cc children, and D. L. or his children, and P. L. or his children, 
« and S. E. or her children, to be equally divided between 


_ © them, ſhare; and ſhare alike.” P. B., D. L., and P. I. 
died without iſſue in the lifetime of 7. L., at whoſe death J. B. 


was living, but had no children. S. E. died in the lifetime of 


„L., but left two children, (the plaintiffs,) who were then 


living. Sir Llogd Kenyon, at the Rolls, was of opinion that the 


- Eccard v. Brooke, 1790. 1 P. Ams. 434. Cox's, n. t. See Butler 


word * or” muſt be conſtrued. « and;” that it would be going 


too far out of the words of the will to ſay, that it meant to fub- 
Kitute the children of each nephew and niece who ſhould happen 


to die, in the room of their father or mother; and, therefore, in 
the events that had happened, the two plaintiffs and S. B. (or 
rather J. B.) muſt take equally in thirds; but that, if F. B. had 
bad any children living at the death of FJ. I., fuch children 
would have taken equally with their. mother, and the plaintiffs. 


V. Stratton 


come \at the age of 21 years. * Alſo to his wife a 
hters, as 
is above- 
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e vn all take. 
In what caſes the word « Survivor,” or r 


neee deen 


ieee oe e ee 


1 / 


Deviſe.. 


Seren; (T by, f. a. 1. 3. Pl. 2. ſupra, and Blackler v. With, 


2 F. mt. 384. and Cox's, u. 1. 


In whatcaſes (t and! ſhall be conftrued © or,” ſee (L. 4), f. P. W 2 Alk. 
td Gn 1 Had n CONE ER, 


(x. b. 3) Who ſhall take, and what, by the Werd WViner 323. 


vor: 


, 


ſhall relate to the Death of the Tf; ſo as adv rae 
legacy in all the legatees are living at that per 
| EE 2 PLAY: 
- -  Snf« ſec. 2. pl. G. 8. 10. 
In what caſes the word .** Survivor,” _— expreſſions, 
40 ſhall relate to the Time of Payment or ve n ſo as to render 
fach only.entitled as are living at that period, ſee the caſes 
referred to in (X. b) ſup. ſec. 2. pl. 3. 8, 9. (T. A 3. 
. 2. pfm. Fo and ſer. 2 u. 2. 
Pl. 2. 7. 10. (E. 0) if fe 8. f 


$68. 2 What ſhall be taken. wy. 


In what caſes furviring or acervin Shares of cies ſhall 
5 3 ſee (B. d) infra, ae. In 8 s ſhares 
of the Refdue of ty ſhall ſurvive, ſee (C. e) inf. 

ec. 2 and 3. pam. See alſo Croſs Remainders, in title 


£7 25 Remainder (X], paß. 


0 Relation. Where the Bequeſt ſhall relate to Mack, on 


the Time of * the Will, or to the TE g 
Death. * 


gde Dor v. Kur Kat (2) fp pl. Der and Chet of of Chrift= 

© HAD ne 6% » ub r Dre Hill 
» 7 n. 2 

. 01 * N b. 3) ſap. 12 W | 


(. 0) Alterable, or to be transferred and go over to — 


another: [And berein, whether Ege. 2 . 
abhelute or for Life only.] + 


er deviſed all his real eſtate to his ie; in | 
ing to ber, he deſired his executors to ta 


exe of he whale fo or has droge, For the widow, who ſurvived | 


} 22 
— 4 


\ 


352 | : Fo { Device. A | 
3 the teſtator, and claimed the abſolute property, it was, 7 
other arguments, contended, that the words in caſe of N. 
ec, meant in caſe of her deceaſe in the teflator's lifetime ; but 
| Lord Chancellor was of opinion, that it meant in caſe of her death, | 
9 5 whenever it ſhould happen. And he decreed in favour. of the 1 
1 daughter. Nowlan v. Nelligan, 1 Bro. Ca. Ch. 489.® See Trotter. | 
+ Williams, 8 Fin. 328. | | 
2. Bequeſt of 10,000/. for the benefit of teſtatrix's daughter 
A. Ind her iſſue; provided, nevertheleſs, in caſe there ſhould be 
no child, &c. then to fall into the teſidue fot the beneſit of ſuch 
| perſon or perſons as ſhould be entitled to the ſame, according to 
| the limitations thereinafter mentioned. And, as to all the reſidue 
3 of her perſonal eſtate, in truſt & for and to the uſe of my daughter 
5 „ .; and in caſ of ber decraſe, to the uſt of her children, ſhare 
| « and ſhare alikez to whom my ſaid truſtees ſhall account for, 
. & and pay, over, and aſſign the ſaid refidne.” By a ſubſequent 
codicil teſtatrix gave her fineſt diamond ring to her daughter B. 
The queſtion was, Whether B. took" the refidue abſolutely, or 
for life only? In. ſupport of the former conſtruction it was ſaid, 5 
that the words © i ea/# imported a cbntingeney: in the clauſe 
relative to the 10,000/., which was the only other part of the | 
will where the phraſe “ in ca/#” appeared, it was elearly uſed to 
expreſs a contingency; But, as B. s death was not doubtful, but 
muſt happen ſome time, it muſt be intended to go over in caſe 
of her deceaſe in the teſtatrix's lifetime. The phraſe in the pre- 
ceding clauſe,” according to the mH after mentioned,” 
meant, in one event to her, in the other. to her children. But 
Lord Chancellor ſaid, the words of the bequeſt, taken by them- 
8 ſelves, admitted very littte doubt. Such gift plainly implied, 
that the parent was to take for life, and the children to take the 
capital. The argument for the mother required the death of the 
legatee in the teſtatrix's lifetime to be implied; without expreſs 
words, or ſome very particular intimation of that intention, this, 
| he faid, would be à conſtruction againſt the natural import of the 
_ expreſſions uſed. The bequeſt too of the ring, in the codicil, 
00 Was inconſiſtent with B's having the whole intereſt in the reſidue; 
bat, if the. bad the latter for life only, it was intelligible. - The 
word © /inztations,” in the preceding clauſe, applied rather to a 
| diſpoſition to have continuance, than to one to be decided inftant! 
on the death of the teſtatrix; fot the event adverted to, the deat 
of A. without children, was a diſtant event. And the children 
had a decree; which was aftegwards affirmed on a rehearing. 
| Douglas v. Chalmer, 2 Vg. jun. 5or- 35 5 
3. Teſtator directed that his wife ſhould have the liberty to 
occupy his houſe for a year, proviqed ſhe continued ſo long in L. 
ec Item, I direct my executors to pay and allow unto my wife one 
„ guinea 1946 © uring her ffay in L., for and towards houſehold | 
© exfiences.” Held, that her reſidence there beyond the year | 
did not entitle her to a continuation of the weekly payment. bir 
Walker v. Watts, 3 Ve, jun. 132. ö 


I o | 5 Bee (I. 6) ſupra (N.c), (F. e) infra f. | 
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(D. e) Condition. By what Words in a Deviſe. Win 310 


8 © TPESTATOR being, under the will of his mother, tenant for 
| | life, with remainder to his firſt and other ſons in tail male, 
of lands in A., among ſeveral other lands, with a power to charge 
the ſame with portions for younger children, and being tenant iu 
fee ſimple of lands in B. and C., and having four ſons, D., E. F., 
and G., made his will, and therehy charged all the lands whereof 
he was ſo tenant: for life with 2000 J. by virtue of his power, "+ 
which he bequeathed. to his three younger ſons E., F., and G. . 
equally. And he deviſed his fee ſimple lands in B. and C. to the 16 A 
uſe of his ſon E. and his iſſue in ſtrict ſettlement. He then de- " 
viſed the ſaid lands in A. (in which he had a life eſtate) in-moie- | 
ties to his ſons F. and G. and their reſpective ifſue, in ſtrict ſettle- rt 
ment. Then followed a proviſo, that in caſe his (the teſtator's) ) 
title and eſtate ii the ſaid lands in A. ſo ſtood, that he could not 
deviſe che ſame as by his will he deſigned, then the ſhare of the 
ſaid 2000 /. thereby left to his ſon E., ſhould not go to E. but 
ſhould be equally divided between F. and G. The teſtator died. : | 
Afterwards D. his eldeſt ſon died without iſſue, and without bar- | i 
ring the intail in the lands in 4. Upon his death, E. the ſecond 45, 
ſon, without any regard to his father's will, claimed and recovered | 
the lands in 4. under the limitation in his grandmother's will. x a 
E. then died, leaving a poſthumous ſon E., who, on his attaining 4 
21, was, by a.decree in a cauſe inſtituted by F. the third ſon in the 
court of Chancery in Ireland, put to his election, whether he 
/ would abide by the grandfather's will or not; and in caſe he would 8 | 
not, then it was directed, that ſo much of the lands in B. and C. 
deviſed to E. the father, with remainder to E. the ſon, as ſhould 1 
be equal to a moiety of the lands in A., and alſo a moiety of E. | 
the father's third part of the 2000 f. ſhould be conveyed to F. as a 
compenſation for the moiety intended him in the lands in 1. a 
From this decree E. the ſon appealed to the Britiſb Houſe of Lords, | 
and in his behalf. it was, among other arguments, urged, that at 
the teſtator's death O. the eldeſt ſon was tenant in tail of the 
lands in A., and IH. was then only a remainder man, to whom an 
implied condition, that if he claimed as the deviſee of the fee imple - 
eſtate, he ſhould' permit the ſettled eſtate to go according to the 
vill, could not reaſonably be extended, ſince D. by ſuffering a a 
recovery of this eſtate might render ſuch a condition nugatory. 
And beſides, the teſtator having here expreſsly declared what 
ſhould be the conſequence in cafe he could not deviſe the lands in 
A., vis. that F. the'father's ſhare of the 2000 J. ſhould go from N. 
him, there was no room to imply any further condition to the de- | 
. viſt of the fee ſimple eſtate. And accordingly the decree was 
reverſed. Bor v. Bor, 5 Bro. Par. Ca, 165. _ 
2. Teſtator bequeathed an annuity to W. a ſervant of his, and 
bir afſigns, during his life, which he charged upon lands, with a | 3 
Vo. III, Py Aa 2 power * 
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vat ditch. And then, older Grand other 
all his wearing apparel, and added, * and I do hereby direct, 
« that the fd W are end rar waget fon his ſervice, for. the 
be all ſerve my ſon or my — or my death, 4 reaſon 
2 annuity 2 0 ore given him.” The annuitant lived wi 
the ter s ſon and wife but a ſhort time after his death, and 
then left them without their conſent; and they inſiſted, that this 
annuity was bequeathed to him, on condition: that he ſhould con- 


tinue in their ſervice without any wages.. But the court of B. R. 
were clearly of opinion, that this was not a conditional annaity ; 


the clauſe oply meaning, that, as long as the ſervant choſe to re- 
main, he ſhould not have the annuity, and e too. Molyneun 


v. . . * 


Nera (l 9 What A Condition, and alas a Lanes, 
or Deviſe. 


r Tro R deviſed lands to his ſeeond ſon F., up 


upon cmd 
that J. or his heirs ſhould pay to his (the teſtaror's) 7575 grand. 
children 90 J., and in default of payment, there was a clauſe 4.25 entry | 
t 


and diſtreſt. J. died in the lifetime of the teſtator, and the grand- 


ſon of the teſtator at his death entered on the lands as heir at law, 


and fold them. It was contended, that the payment of the legacies 
was only a condition annexed to the eſtate of J., and that not 
taking effect, was void, But Lord C. Hardwicke faid,-it was not 


a mere condition, but a. conditional limitation, there being an ex- 


preſs limitation over to the legatees, in caſe of non-payment, who 


were to enter and hold in the nature of tenants by elegit ; and thus 
the legacies were a ſubſiſting charge in the hands of the purchaſer. 
And his lordſhip put a caſe : .A. deviſed to B. on condition to pay 

„ C. a ſum of money, and no clauſe of entry; the legatee, he 


« ſaid, had no lien on the lands, but the heir of the teſtator 


46 ſhould enter for a breach of the condition; and yet in that 
. court he ſhould be only a truſtee for the legatee. ” Wiggv. 
- Wigg, _t Ait. 382. See the following caſes, in each of which the 
words were held to amount to a legal charge. Eames v. Hancech, 


2 Atk. 507. 


Sherman v. Collins, 3 ib. 322. Embury v. Martin, 
Amb. 230. Tunſtall v. Brachen, Amb. 167. 


1 Bro. Ca. Ch. 22 


note, 8. C. Hutchins v. Fey, Cm. 716. Hodgson v. Rawſon, 


17%. 47. 
2. Deviſe in fee, on condition that the deviſce n gene- 


ral releaſe within a limited time; and if riot; then over. The firſt 


deviſce died in the lifetime of the teſtator. Held, that łhis is not 


a ſtrict condition, of the non-performance of which the heir at law 
only can take advantage, but a conditional limitation, upon which 
the land ſhall go over to the ſecond deviſee. In Avelyer v. Word, 


1 F'2f, 420. 
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diſtributions,” appointed it by will to her nephew ; but, ts tinker 


ation thereof, be to pay his mother an annuity of 100 J. per annum 
during her life, and to enter into a bond, with a penalty, for payment 
thereof. The nephew died in the appointor's lifetime. | Lord 
Hardwicke was of opinion, that this was not a gift to the nephew 
on condition but a- charge upon the fund, notwithſtanding the 
bond, that being only the future care of the teſtatrix to ſecure it. 
And he directed it. to be paid out of the 4000/, In Ote v. Heath, 
I Vef. 135. 5 g 2 L 


| | how to be performed. | 
1. 7 L. being ſeiſed in fee of an eſtate in C, and V. L. being 


ſeiſed in fee of an eſtate in T., Sir J. L. was deſirous | 


that they ſhould change their eſtates ; and he by his will gave 
30,0004, S. S. annuities, to truſtees in truſt for J. L. to receive 
the dividends, until ſuch time as W. L. ſhould convey ta him or his 
heirs his eftate in Y., he the ſaid J. L. conveying alſo to . L. 


bis eſtate in C. And in cafe, by the neglect or refuſal of either 


of them, what. he had directed ſhould not be completed: within 


= 


6x months after J. L. attained. 21, then the;perſon negleQing or 


refuling was not to have any ſhire of the annuities, but the whole 
was to belong to ſuch one as was willing to have completed 


what he had recommended. But, in caſe. the ſame: ſhoold be 
completed, then he gave the annuities equally between them. 
Teſtator died 24 January 1755. V. made his will on yth April 


1755, and thereby deviſed his eſtate in V. in ſtri& ſettlement, 


and died 15th April 1756, before J. V. attained 21. It was 
held, that J. V. was abſolutely entitled to the whole of the 


30, 00 J. Cavendiſh v. Lowther, 5 Bro. Parl. Ca. 349. 
2. Duke R. deviſed all his real eſtates to his ſon, then Marquis 


afterwards Duke F. for life, on condition that he ſhould, within 
12 months after he attained 21, ſuffer a recovery of his own eſtate 
in V., and ſettle it to certain uſes mentioned in his father's will; 


| but if he neglected or refuſed fo to do, then the teſtator declared, 


that the deviſe to Duke F ſhould be void, and the eſtate ſhould 
go according to the limitations therein-before made, as if _— 


mortgaged the ſame. He nevertheleſs continued in poſſeſſion of 
the deviſed eitatrs during his life. On a bill filed after his deceaſe, 
Lord C. Northington was of opinion, that Duke J. accepted the 


| benefit under his father's will, and in conſequence became bound 


to perform the condition thereby impoſed upon him with reſpect 


to his own eſtate in V. But, on an appeal to the Houſe of Lords, 


it was held, that Duke J. was not entitled to the benefit of any 


deviſe under his father's will, from three months aſter he had 
1 condition - 
| annexed 


luffered the recovery, he * having complied w 
ent Mane WG A2 2 


Z 
J 


were dead. Duke F. ſuffered a recovery of his own eſtate in N, 
but declared the uſe thereof to himſelf in fee, and afterwards 


* 355 


| (G. c) Conditions. | Whether broken or not; * 8Yiver 337: | 


$ tague v. Lord Beaulieu, et e contra, Amb. 533. 6 Bro. P. C. 232. + 


f 


- Devile; 


ee thereto, by re · ſettling the eſtate in M. and that the lame | 


ought to go acebrding to the proviſoiin.the will. And the repre- 


ſentatives of Duke J. were ordered to account for the rents of the 


deviſed eſtate during his continuance in poſſeſſion. Duke of Mon- 


5 7+ #6. 303. 8. C. See 1 Je. jun. 172. See alſo Northumberland 


v. Aylesford, Amb. 540. 627. 


ars after his death be married to Lord G. according to the form 


the church of England, ) for her life, remainder to her ſons by the 


laid lord in tail male; and for want of ſuch iſſue, or, in taſe the 


marriage ſhould not take ect within the ſaid three years, in truſt for 


Lord F. for life, remainder over. And the teſtator, by a codicil 


made about teri days after, declared, that if ſuch marriage took 


effect within their ages of conſent, it ſhould be as none, unleſs 
"afterwards ratified. At teſtator's- death E. was about 12 years 
old, and Lord G. ſomewhat younger. E. afterwards, both by 
Writing under ber hand, and in a bill-filed by her againſt Lord F. 


and others, declared herſelf willing to matry Lord G., and for 


ſome years did all that honour, and the modeſty of her ſex could 


permit towards promoting the marriage; but, neither Lord G. 


nor any of his relations making any advances to her, or noticing 
her, ſhe afterwards married 7. B. Upon a bill filed in Chancery 


dy Lord F., an immediate conveyance of the eſtate was decreed to 
I 


band, it was adjudged that the teſtator's eſtate ſhould be conveyed 


him; but, upon appeal to the Houfe of Lords by E. and her huſ- 


to E. for life, remainder to Lord F. Hertie and Wife v. + $50 


Falkland, Colliſ. Ca, Purl. 10. See 8. C. under the name of 


v. Bertie, 5 Fins gg. pl. 9. e IR 
4. Lands were deviſed in truſt- for X. for life, remainder to 


te uſe of ſuch woman as ſhould be his wife for life, for her join- 


ture, remainder to his fons ſucceſhvely in tail, remainder to his 


daughters in common in tail, remainder to teſtator's two 7 


ters in fee. And then a clauſe was added to the following effe 


2 Provided always, and it is the teſtator's very will and meaning, 


ec that in caſe R. ſhould marry with any woman not having a com- 
te petent marriage portion, or ' without the conſent in writing of his 
c truſtees, then the truſtees, immediately after the death of R., 


cc ſhould ſtand ſeiſed of the lands to the uſe of the teſtator's ſaid 
„ two daughters in fee, any truſt, deviſe, c. therein contained 


< notwithſtanding. And his will was, that the ſaid proviſo was 
c not intended by him to be taken in terrorem, but a condition, for 


4e want of performance whereof in every reſpect the lands ſhould 


« in 0 _ be veſted in the wiſe of R. nor the heirs of that mar- 
< riage, 


. daughters and their heirs.” R. in lifetime of both the 
truſtees; and without their conſent, married M., who bad a compe- 
tent marriage portion.” Held, that the condition was performed by 
the wife's having a portion only, without the conſent of the truſtees 


3 being obtain; and the coult ſaid; that conditions in reſtraint of 


# marriage 
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marriage ought to be conſtrued with the utmoſt ſtrictneſs. 
Long v. Dennit, 4 Burr. 2052. 1 Blackft. Rep. 630. 8. C. See 
Marriage, (K) poſt. ; Pita 


F. Teſtator, after giving legacies to J. W. and AN. V. (two 5 


irls ſhould marry into the families of G. or R., and have a 


„ ſon, I give all my eſtate to him for life” (with remainders 

- over); * if they ſhall not marry, then I give all my eſtate to 8.” 

Both the uy married, but not into the families of G. or R. 
il 


Upon a bill filed by S. for the reſidue, as forfeited, it was held, 
that nothing veſted in him during the lives of theſe girls, as there 
way a poſſibility of their ſtill marrying into one of the favqured 


families. Randal v. Payne, 1 Bro. Ca. Ch. 55. 


a. 


6. Lands were deviſcd to truſtees, to be, by them, conveyed to 


the uſe of A. B. for life; remainder to his ſons ſucceſſively in 
tail male ; remainder over. But the deviſe was declared to be 


upon expreſs condition, that 4. B. ſhould, within fix months 


ſuffer a recovery of, and bar the remainders in an eſtate, of which 
he was tenant in tail male, with remainder in fee then veſted in 


himſelf,, and convey the ſame to the uſes limited of the lands de- 


viſed. A. B. entered on the deviſed eſtate, did ſeyeral acts of 
ownerſhip, and purſued ſeveral directions contained, in other 
reſpects, in the will, and actually prepared a deed for making a 
tenant to the præcipe for ſuffering a recovery of his own eſtate; but 
died before the recovery was completed, leaving an only daugh- 


ter. The Maſter of the Rolls held, that theſe circumſtances did 


not amount to ſuch a performance of the condition by A. B. as to 
compel his daughter to convey the reverſion in fee, which def- | 


cendec upon her of her father's eſtate, to the ulterior uſes limited 
of the deviſed eſtates. Rowndel v. Currer, 2 Bro. Ca. Ch. 67. 


(L. e) On Condition. Extent thereof. © $Viner347: 


1. TESTATOR: gave his wife 400l. a- year, in addition to her 


ſettlement of 5001. a- year, in conſideration of the expence 


and trouble ſhe would incur in the maintenance of their children. 
Held, ſhe was not chargeable with their education. Collier v. 


Same, Veſ. jun. 33+ See Molyneux v. Scott (D. c), up. pl. 3 


2. Teſtator gave real eſtates to the uſe of the eldeſt of his 


_ three natural daughters, and her huſband, for their lives, and that 


of the ſurvivor, remainder to her ſons in tail male; remainder to 


the ſecond, and her huſband and iflue male, in the ſame manner; 


remainder to the youngeſt, or ſuch perſon as ſhe ſhould firſt inter- 
marry with, if any, (if before twenty-one, with the conſent of 


- truſtees, and a competent ſettlement to be made upon her, with the 
like approbation,) for their lives, and the life of the ſurvivor ; re- 


mainder to her ſons. by ſuch firſt or any after-taken huſband, in 
tail male. He alſo gave a rent-charge of 3000/. to the uſe of the 
ſecond daughter, and her rer their lives, and the life of 
K IH a3 K 


Youen) makes the following diſpoſition; If either of theſe 


357 


3 
* 


Debiſe. | 7 i 


| like rent-charge to the uſe of the youngeſt i until ſhe ſhall marry 


— 


«(under and with the reſtriction above mentioned), or for and 
during her natural life; and when and ſo ſoon as ſhe, my faid 
daughter, ſhall marry as aforeſaid,” then, upon ſuch truſts, &c. 

_ as before declared, concerning the rent-charge, to the ' ſecond 


daughter. The youngeſt davghter having married under twenty» 


one, without conſent, it was held, that the condition, though it 
precluded her huſband from any intereſt in the rent=charge, did 
not affect her life eſtate in it. Stacpole v. Beaumont, 3 Veſ. jun. 89. 


N. Dy Condition [or Contingency] precedetit, 


hat 1s. 


1." Þ ESTATOR, whoſe family conviſted of a wife and 6x chil- 
 * dren, vis. three ſons, I., B., and C.; and three daugh- 


ters, D., E., and F., all Under age, being ſeiſed of ſeveral 
 copyhold lands in fee, deviſed all his copy hold lands in V. to 
bis eldeſt ſon A., and his heirs, after his mother's deceaſe. He 


then proceeded thus: . Lem, I give to my ſen B. all-that belong ta 


. ſmart and picked lands, and to his heirs,” aſter his mother's de- 


ceaſe; and alſo that my ſon, A. ſhall pay to my daughter D. 
& 1004. when ſhe [ſhall attain twenty-one ;”, and ſo 100/, to cach 


of his daughters E. and F. and to his ſon C., at their feſpective 
s of twenty one: provided, that if D., or any of his other 


children died before twenty-one, then he ſhould divide amongſt 
the ſurviving younger children the ſum of 1001. And, in caſe 


. that your ſon A. or B. dy, then your ſon C. is to have all that belong 


« to ſmart and picked lands, ana to his heirs ; and, in caſe that your - 

„ ſon C. ingoye ſmart and picked lands, then to pay to his fiſter 
ö 1004.“ B. attained twenty-one, and afterwards 

died without iſſue in his mother's life-time ; and the mother died 


« the ſum o 


ſoon afterwards. The queſtion was, Whether C., upon that 


event, became entitled to /mart and picked lands? Lord Mangfield 


It is plain, from the ſpelling and phraſeology ot this wl, 
ee that it is a rough draft of the teſtator's own making, or dictating. 
6 This meaning muſt be collected from the will itſelf, by attend- 


“e ing to the ſeveral parts of it, and comparing and confidering 


« them together. He certainly did not mean mere eftates for we 
that ne 


« to his two eldeſt ſons ; and then it neceſſarily follows, 


|  &. muſt mean a dying upon /ome-contingency. "The only que ition 


* is, What contingency? For he has not expreſſed it. He only 
46 fays, that in caſe A. or B. dy, then C. is to have, c. One 


4 part of the contingency plainly is, that if they die without i ſus. 


« He provides for his eldeſt fon by his beſt. copyhold eſtate; for 


„ his ſecond ſon by his next beſt; and for the reſt of his children 
e by pecuniary portions 4 which children were under 71 


i ce, bur it mud hare gone to B. if l. had left no : 
3 8 ; N | 3 : | 


% Now, if A. Bad died under age, he could not have diſpoſe 


« ſo, 


„ 
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the ſurv vor; remainder to her ſons in tail male: and he. gave a / 
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4 ſo, alſo, if B. had died under age, his ſhare muſt have gone to 
« A. if B. had left no iſſue: in either caſe, that ſon which I 
. remained the eldeſt would be very well provided for. There- 

. © fore the teſtator meant that, in either event, ſmart and picked 
« lande ſhould go to his third ſon, who would then have become 

, the ſerond. But he could not mean that B.'s proviſion ſhould 
„ otheraviſe go over to C. He could never mean it to do ſo, if B. 
« himſelf left iſſue, or if 4. left ifſue: for he certainly never 
« intended to provide for. the ſurviving brother, and leave the 
« iſſue of the deceaſed one quite wnprovided for. Nor did he 
% mean to tie down his two eldeſt ſons; ſo as to preclude them 
«from diſþogpng of their reſpeCtive eſtates, after they ſhould at- 
te tan 21. It is clear, that he meant their dying under 21, to be 


1 another part of the contingeney; and the context of the will 


% ſhews, that@his was his meaning; for the other provifious, 
(for the younger children) expreſsly relate to their living to 2t, 
“ or dying under that. age. But this contingency happens, cur- 


15 rente calamo, to be flipped, in this part of the will. If B. had 


died before 21, then this part of the contingency would have 
« taken effect; but, as that has not happened, his brother C. can 
“ have no pretence to claim.“ Strong v. Cummin, 2 Burr. 767. 
| 2. Teſtator having only one fon T., deviſed all his eſtates to 
him at 21 in fee; but if it ſhould happen that the teftator's wife, at 
the time of his deceaſe, ſhould be enſient with one or more child or 
children, and his ſon. T. ſhould die before his age of 21, without 
iſſue, then to ſuch child or children at 213 but if T. ſhould die before- 
21, without leaving ifſue, or that his wife ſhould be enfent with 
one or more child or children at his death, and ſuch child or chil- 
dren ſhould happen to die before 21, without leaving iſſue, then 
to his wife for life, remainder-to his nephew in ee. The teſta- 
tor, after making his will, had two other ſons E. and J. in his 
| lifetime. T. died under 21, without iſſue. The court of B. R. 
were of opinion, that, the proviſion made by the teſtator, being 
for children which were to be born after the making of the will, 
he certainly intended to comprehend all ſuch children, whether 
born before or after his deceaſe; and therefore, notwithſtanding 
the defect of expreſſion in the will, the children born before the 
| teſtator's death, were included in the proviſion ſo anxiouſly made 

by him for his poſthumous children, and that ZE. and J. would 
be entitled in * at 21. White v. Barber, Amb. 701. 5 Burr. 
270g. S. C. Sale | 1 
3. Teſtator, aſter, requeſting his wife to accept for her life, It may fur- 
a moiety of the yearly income of certain meſſuages and lands, mer be ob- 
and of his perſonal eſtate in lieu of a rent- charge of 50%, which this cate, 


on his marriage, he had ſettled upon her, gave to his daughter S., that the de- 


(then his only child, ) the other moiety of the.yearly income of all. 7 >rer te 
his eſtates, both real and perſonal, during the life of his wife. — 
And then, after giving to his daughter S. a mgiety of his real and daughters | 


perſonal eſtate the death of his wife on ſeveral contingencies, ane 8 
one of which was, that he left his wife with child, *in Sc. was en 
„ . aa4 l tes; 


ſerved, in 
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the event, thus t but provided my wiſe be met left wirb child ly meat my de- „ 
"= A &«- ceaſe, I then give — 8 the 3 my ws and 55 des 
with che © perſonal eſtate ar her mother't death, when ſhe arrives at 17 ift 
by him, but, But, in caſe 8. die under 21, and unmarried, then my will is, Bri 

her = << that my wife, if ſhe outliyes her daughter, and have no other the 


2 e child of her body by me begotten, ſhall, during her life, have the 8 
by him. It (c income of the whole of my real eſtate:“ and the will pro- 5 
22 ceeded with many other diſpoſitions in caſe of this event. The 4 
ſamed, noe... teſtator had two ſons and one more daughter, after making his " 
withſtanding will ; and he ſurvived” his wife. S. after his death attained 21; « 

10 ORE 5 and thereupon the eldeſt ſon brought his bill for the poſſeſſion of * 
; proviſe, that the real eſtate, c. and the queſtion was, Whether he was en- 8 
Loc was the titled to all or any part of the real eſtates deviſed by the will ? 6 5M 

_ fefiator's On his behalf was urged, the great alteration in the teſtator's B 
«c 

«c 

cc 

«c 

«c 

G 


we * 


on wary family by the birth of three children after the malSip'of the will; 
' * elauſeon that the teſtator, in the clauſe in queſtion, conſidered his wife 
Gs as being to ſurvive” him, which did - not happen, and could not 
_ aroſe, therefore take at the death of her mother; and the proviſions of 
the will could have no effect: and White v. Barber, ſup. pl. 1. was 
cited. The court of B. R. certified their opinion, that, the teſta- 
tor, having left ſeveral children beſides his daughter S., the con- 
tingency, on which the real eſtate or any part thereof was deviſed _ 
to her, had not happened; and therefore the ſame deſcended to 
the plaintiff as heir at law. Rud/dell v. Rudfdell,' 5 Burr. 2806. 
4. A. and B. his wife ſettled lands, (being the wife's inheri- 
tance, ) to the uſe of B. for life, remainder to A. for life, if he and 
the ſaĩd B ſhould have any iſſue, that ſhould ſo long live; re- 
mainder to all ſuch children in fee, as tenants in common; if BY. 
ſhould die without ſuch iſſue, or all ſuch iſſue ſhould die before 
21, then, as to one moiety, to A. in fee, and as to the other 
moiety, to C. Proviſo, that A. and C. ſhould pay 2. 25. to one 
R. 4. afterwards died, leaving B. (and, it is preſumed, without 
there being any iſſue between them). The court of B. R. were 
clearly of opinion, upon all the circumſtances, . that the contin- 
gency, on which it was intended that the eſtate of A. ſhould 
I © ariſe, was, that of his ſurviving his wife, and that, as he died firſt, 
— | it never aroſe.  Moorbouſe v. Wainhouſe, 1 Blackft. Rep. 638. 
8 5. Deviſe of lands, to be ſold in aid of perſonalty, & and after 
Ge Eee: e death of my wife the eſtates not ſold and the perſonal not ap- 
| « plied to the ſubject as after mentioned, the rents and produce 
& to be carried on in accumulation of 3 per cents. as aforeſaid - 
\_ ______ "& during her life, and alſo for five years after her death, and to 
be laid out in land; then, if my ſon M. ſhall be living and 
5 64 any lawful ifſue of his body, and if my ſon G. ſhall be living, 
Re «and any lawful iſſue of his body, to them for life, as tenants 
| in common; then to their iſſue in moieties; if only iſſue of one, 
then to that iſſue; if but one, to that one; with power of 
_ « jointuring; my wife to receive ſuch proviſion as aforeſaid neat 
and clear, and the refidue only to be ſubject to the deviſe over 
to take place after her death; and — ne” 7" hov 
. a 10 5 a K «6 
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«be dead wwithout"iſue}" then to his daughter E. for life; aſter her 


death to her fan M. his heirs, &c. and if ſhe ſhould have any other 


_ Graves v. Bainbrigge, 1 Ve, jun. 562. " 


iſſue, to them, their heirs, c. on failure of iſſue of his ſons and 
grandſon MH. Lord Commiſhoner Eyre “ The queſtion is, Whe# 
ther « the deviſe over to E. for life, remainder to her ſon M. is or 
« is not attached to one event only, viz. both the ſons being dead 


« without iſſue at the time of the death of the wife, or at the bers 
, utmoſt at five years after the death of the wife? We are gf. 


« opinion, that it is ; and that event not having happened, this 
« deviſe never took effect. The diſpoſitions for the ſons, iat - 
<« ever more was meant, was intended to refer to, and be go- 
% yerned by, their ſituation at the death of the wife, or fre 


« years-after the death of the wife.” The word . de 


« the death of my dear wife, &c,” and then, after a long paren · 
« theſis, if my ſon . ſhall be living, and any iſſue of his 


ec body, &c. and if my ſon G. ſhall be living, and any iſſue of his 
« body, Oc. and if both ſhall be dead without iſſue then over. 


It ſeems to us to be purſuing the ſame train of things. If one 
« or both ſons are living, and one or both have iſſue, he devi 
in one way; if both are dead without ifſue, then in another.” 


$2 


(N. c) What ſhall be a- Determination of the Con- wur 


dition, Limitation, or Contingency. 


| V. Fearne, in 4 355- of the 4th edit. of his Cont. Rem. rakes 


. 


Attain his age of 21, upon certain truſts. Am, he deviſed che 


" up the conſideration of theſe caſes, wherein a condition annexed ta 
the preceding eſtate, is or is not conjidered as a condition precedent to _ 


_ give effec to the ulterior limitations. 


may diſtinguiſh ſuch caſes, he ſays, into three claſſes ; firſt, 


limitations after a preceding eflate, which is made to depend on a con- 
tingency that never takes effeft ; ſecondly, limitations over upon a cop- 


ditional contingent determination of a preceding eflate, where ſuch 
preceding eſtate never takes effect at all; thirdly, limitations over. 
upon the determination of a preceding eftate by a contingency, «vhich, 
though ſuch preceding ęſtate takes ect, never happens. | 

his claſſiſication will be here purſued :. and note, that the condition 


in the firſt claſs of caſes relates entirely to the creation of the preceding ID 
Hate and in the ſecond and third claſſes, to its determination. 


As inſtances of the firſt claſs of this diſtribution, Mr. Fearne 
adduces Napper v. Saunders (ſtated in 18 Vin. 407: pl. g.), and 3 


Se. 1. | 


1. A. deviſed lands to his daughter for life, remainder to her 
firſt and other ſons ſucceſſively in tail; and if his daughter ſhould 


- depart this life without iſſue of her body /iving at her death, then 


he deviſed the lands to truftees and their heirs, until N. ſhould 
lands 
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lands to N. after-he-ſhould have attained 21. for life; remainder 


to his Br and other ſons ſucceſhyely.in tail; and in default of 
lunch ifſue, or in caſe N. ſhould die before.27, and without iſſue, 
1 9 over. Lord Hardwicke held, that the contingency of 
In the fore- £12t 


daughter's dying without iſſue living at her death, affected 


Feet caſes 'gnly the eſtate limited to truſtees until N. ſhould attain 213 that 


BEES; Me. Parse this limitation en not an ab/olute fee, as was contended, 


that the con- but 2 contingent 2 that the eſtate limited to NV. was anly con- 


agony fingent until he ſhould attain 213 and that this, gontingency ex- 


33 tended to none of the ſubſequent eſtates; and therefore the re- 


| which itwas winden over, to perſans n — Tay vo hebenkcr, 
3 2 . 774 Aub. 204. 8, wy 3K: - KU laws — nn — 
he extading © there Fadtatonte. [He in | died to . nal Tt 
e eise Gs ki nn Fi TY '% 7 e tt" vv | ; 
ee LO A cale F to the court of B. N. from Chancery, where 


ere was A. dev 


- 


2 is deceaſc,.unto-his Arlt ud. other ſons by any fature wife in tail; 

remainder to the dau beers of ſuch future —.— —_— fol- 
| lowed by a proviſo, that if bis ſaid. ſon, would, thereafter marry 
with;any woman related in blood to M. A. his then wife, all the 
above uſes, ſo far as they ſhould relate to the iſſue of ſuch future 
marriage, ſhould ceaſe and determine; it being his ſtedfaſt reſo- 


lation, as far as the law enabled him, to hinder that no perſon. 


an ways of bin to; ber in blood; or born or deſcended: from any 
tuch perſon, ſhould. inherit any part of his ſaid eſtate; and in 

p _  Juch caſe, notwithſtanding there ſhould be lawful iſſue of his ſaid 
9 hy ſon by ſuch future marriage, they ſhould take nothing under the 
Vill; but the truſtees ſhould ſtand ſeiſed to the uſe of the teſta- 
tor's brother's children in tail; remainder to his own right heirs ; 
; he meant ſuch Heir only as ſhould be no ways related in „ad, or 
claim any deſcent from any perſon related in blood to M. A. his 


,- > _ Faid ſon's then 40ife, all and every of whom he thereby witerly ex- 


- cluded. After the teſtator's deceaſe M. A. died, and then the 
8 teftator's ſon died without iſſue, and Without having married 
Again. It was contended, that the limitations to the teſtator's 


brother's ſons, depended on the ſaid ſon's marrying again, and 


Having therefore failed, the heir at law was entitled. Lord 
Mansfield obſerved, that nothing could be clearer than that the 
teſtator meant, that no child of M. A. ſhould take in any event ; 


and yet, according to the argument inſiſted on, ſuch. child, if 
there had been one, muſt have taken; and the court certified 


they were of 1 that the children of the teſtator's brother 
took eftates-tail, with croſs remainders. And thus here, upon 


again was confined to the eſtates limited to his future iſſue. Brad- 
ford v. Foley, 1 Doug. 63. : WL 


3. And where a teſtator, aſter deviſing lands to his wife for . 
life, and expreſſing his next deſire to provide for his ſiſters, but 
conſidering that his er M. wife of. N. war already well pro- 

vided for, during the life of her ſaid by/band, and thergfore uon 


| + A. : Fl 
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iſe in truſt ſot che teſtator's ſon for life, and after | 


the evident intention, the contingency of the ſon's marrying, 


not; unleſs ſhe happened to ſurvive bim, want any Hane to fe 
| ber io live in the world; deviſed lands to truſtees and their heirs, 
in truit, during the life of the Taid M. to pay the rents and pro» 
| fits to the teſtator's filters E. and B. their heirs and aſſigus; and, 
' after. the deceaſe-of the (aid V. in baſe the teftator's fefter. M. ſhould 
he then living, then to the uſe of the three fiſters ſeyerally in thirds. 
for their reſpective lives, with ſeveral remainders to their ſong 
ſucceſſively in tail; remainder to their daughters as tenants in 
common, with croſs remainders between the fiſters on default; of 
iflue of their bodies reſpeQively. It was held, that the condition 
ol the married fiſter's ſurviving her huſband, did notrextend to 
any of the limitations ſubſequent to her eſtate for life, but that 
. effect. Hor ton v. Whitaker er, 1 Term 
. H. A. 340. f . SERIE a O88 $949] 8 
4. But, Es there is no apparent intention of the teſta- 
tor, to teſtrict the contingency to the eſtate firſt hinged upon it, 
there, Mr. Fearne obſerves, the contingency will equally affect the 
whole ulterior train of limitations. In proof of this he inſtances, 
in the firſt place, the caſe of Davis v. Norton (ſtated in $8 Vin. 345- - mr 
pl. 15-); and remarks, that Reyno/dr, J. ſeems to have laid much 2285 
ſtreſs on the words © the teſtator's fon being then dead without | | 
« iſſue as aforeſaid,” annexed to the remainder after the wife's. 
deceaſe, as equivalent to a, repetition of the contingency firſt ex- 
pteſſed, of the ſon's dying without iſſue, the wife then living. | 
And again where | ot” $46 ' LY: Be iy 
5. Lands were deviſed to truſtees, upon traſt, out of the rents, — caſe, | 
to pay 20 J. annually to the teſtator's daughter for life, and to pay in bis Cas. 
the reſidue of the rents, and the whole after her deceaſe, to her R-m. 4th 
huſband for life; and if (he ſhould happen to ſurvive ber. huſband; 22 | 
then to fland ſeiſed of all the lands to the ſeveral ufes, Oc. and upon the — ag 
the ſeveral truſts after mentioned, via. to his ſaid daughter for geocy itself 
. - life, then to her ſon H. and the heirs of his body, remamder to N 
the heirs of the body of her huſband: by her, remainder to the Yea! of he | 
heirs of her body by any other huſband, remainder to her huſband will, - 
and his heirs; The teſtator's daughter died in the liſetime of her. © ana 


huſband ; and it was held, that the limitations over ſhould not 2 


take effect ; for that the contingency was nor confined o her life+ all ibe ſubſe- 


efate, but extended to all the ſubſequent limitations; the court ere Ns 
not finding, upon the whole will, ſufficient to gather a different the truſtees 
intent; ſo as to warrant them in ſupplying the omitted words. wee, jm 9p | 
Doe V. Shippard, Doug. 75 8 x | | Rand ſeiſed , 

of | the lande to the ſeveral uſes, intents, and purpoſes in the will after mentioned; which uſer 
included as well the Imitation te be wife for life, as thoſe following it: ſo that there was no par- 
ticular connection of the condition with her eitate, more than with any of the reſt. 50 chere 


6. An effate was ſettled by deed to the uſe of M. V. for life, 
remainder to truſtees for 500 years upon the truſts after men- 
_ tioned, remainder to J. V. and his iflue, in the uſual courſe of 
ſtrict ſettlement, remainder to M. V. in fee. M. V. by her 
will, after reciting the ſettlement, declared the truſts of the term 


ol 590. yearg to be, that if thr ſaid J. W. er any Ie of bir body 
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Pould be Boing at the time of her dingt; then the truſtees ſhould, 


immediately after her deceaſe, raiſe 10007. for the purpoſes there- 
in mentioned. And, in caſe neither the ſaid J. W. nor any iſſue of 


his body ſhould happen to be living at the time of her deceaſe, by which 
event the” ſaid eftate, by virtue of and under the limitations in the aid 
deu of ſettlement, would devolve upon her and her heirs, then ſhe 


gave the premiſes to the /ame truſtees for the term of 500 years, in 


truſt to raiſe the ſaid ſum of 10007. immediately after her deceaſe, 


Ko”, 


©  andto raiſe the further ſum of 1000 J. within fix months next after 
. ber deceaſe, for the purpoſes therein mentioned; and and after 
_ the determination e the faid term, and fubjet thereto, the deviſed the 


miſes to her mother for life, remainder to her own daughter in 


Tee; but in caſe her daughter ſhould die under 21, and without 


' 3ffue, then to the defendant in fee. The teſtatrix died in the life- 


of opinion againſt Buller, J. (Lord Ch. J. Mansfield being abſent,) 
chat the contingency of J. V. or any of his iſſue not being alive 
at the death of the teſtatrix, was annexed to all the fubſequent 


time of 7. V, who afterwards died without iſſue. The mother 


afterwards died, and then the daughter, under 21, and unmarried. 
The leflor of the plaintiff was heir at law to the teftatrix, and ex 

e materna to her daughter. The queſtion was, Whether he or 
the "defendant were entitled? Greſe, J. and Afbhurft, J. were 


— 


limitations; ſuch, they faid, were the expreſs words of the deviſe; 


and the intention to be collected from them was confirmed by what 


followed. | The ſecond truſt upon the: contingency in queſtion 
_ was, to raiſe a further ſum of 10007., and that, not at any future 


time whenever the remainder might happen to veſt in poſſeſſion, 
but within fox months after her deceaſe, a direction incompatible with - 


' a deviſe of the rumainder at any indefinite period. The eſtate for 
life too, which was given to the mother, then an old woman, was 


 -  ſubjeCt to the ſame obſervation. Buller, J. e contra, thought the 


contingency annexed to the term ſhould not be extended to the 


fee. He admitted that the legacies under the term created by the 


will were not to be raiſed, unleſs the remainder veſted in the 
lifetime of the teſtatrix, but the intention of the creation of that 


term was, for the purpoſe of having one term, and one term only, 
exiſt in any event. She gave this eſtate for the fame number of 


years to the ſame truſtees, and to raiſe the ſame ſum of 1000/. 


(with an additional 1000 J.) as that created by the ſettlement. By 


| the words, © from and after the determination of the faid term, 
e and ſubject thereto,” ſhe meant only, ſubje@ to that term 
which ſhould be in being at her death. If this conſtruction ſhould | 


be right, this was a plain deviſe of a remainder, ſubject to a term 


. of 500 years. With reſpect to the words annexed to the contin- - 
gency, vis. © by ehich event the eſtate would devolye upon her,” 
Sc. they meant only, would fall into poſſeſſion. Had not the 


\ 


truſts of the term been interpoſed, the will would have ſtood 


thus: I give, Cc. to truſtees for 500 years, if neither J. W. nor any 


® - 
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7 Bis iſſue ſhall be living at my death, and ſubject to that term, 
| give the ſame to 4. V. and his heirs. In that caſe, though the 
* Son ods 2 88 7 | term 
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term never took place, the remainder would. Judgment for 
plaintiff. . Doe v. Wilkinſon, 2 Term Rep. B. R. 209. 155 
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7. A leaving B. his daughter and only child, deviſed land to A 


child which his wife then travailed withal, if a man child, but if 
it happened: to be a woman child, divided, between B. and the 


ſaid child; aud if B. ſhould die without ifſue, then the child that 


his wife then travailed withal wholly to enjoy the land; but if they 


ſhould both die without iſſue, then to C. The child proving a 


* © 5 


male, it was clearly held in C. 15 that the deviſe over to C. never 
the 


took effect, it depending, together with the previous diſpoſition, 


upon the event of the iſſue being female. Davies v. Hamlin, Ca. 
temp. Willes, 612. | 2 


| oy ee 


; | I. As an inſtance of that claſs where ſubſequent eſtates are 
limited on a conditional. determination of a preceding eſtate, and 


ſuch preceding eſtate never takes effect at all, Mr. Fearne refers 


to. Scatt v. Edge (ſtated, 8 Vin. 109. pl. 27, 28. and note, 


and alſo reported in 2 Str. 1092). But, after obſerving, that moſt 
of the caſes which occur on this point are caſes wherein the whole 
fee. was firſt limited, Mr. Fearne poſtpones. the further conſider- 


- ation of them to the chapter of Executory Deuiſer. It is much to 


be regretted, that the author did not live to complete the fourth _ 


edition of his treatiſe/on this ſubject. In the third edition of it, 


however, (p. 399. ef /eq.) he has taken up the conſideration of the 
caſes which fall within this claſs ; and there alſo he firſt inſtances 


Scatter uad v. Edge, together with Jones v. Weftcombe, (ſtated in 


8 Yin. 342. (M. c) pl. 3.) and then, after obſerving that the caſes 
of Graſcautt v. Warren, (ſtated in ib. 344. pl. 1 1.) and Roe v. 


Hludu, (ſtated in 14. 111. pl. 4.) have been repeatedly over- ruled by 


ſeveral ſubſequent determinations, among which he refers to tat 
in Hopkins y. Hoplint, (L. 4. ſe. 1. pl. 3. ſupra) where the firſt 


deviſce died in the lifetime of the deviſor, and the contingent re- 
mainders over, as they were not veſted, were held to enure bß 
way of 8 he adduces the three next caſes: - 
2. The reſolution paſſed in the court of B. R. in the caſe of An- 


dreut v. Fulham, (ſtated. 8 Vin. 103. pl. 53. and alſo reported 


2 Str. 1092.) was upon the leaſehold part of the eſtates which 


paſſed by the will But afterwards, the ſame point, in regard to 
the freehold lands, came into queſtion before C. B., which court 
was of opinion, that the event of no child's being born was, caſur 


omiſſus, concerning which no direction was given by the will; 


Andrews v. Fulham being a determination on the leaſehold, was 
diſtinguiſhable z that the-plaintiff there had aſſented to the deviſe 


over, and ſo was concluded; and that there was a difference of 


conſtruQion between the leaſehold and freehold, becauſe of the 


Favour ſhewn to an heir at law. Roe v. Wickett, cited 1 Pef. 421. 


2 Will. 107. 3 Burr. 1624. Ca. temp. Willes, 3093. Upon this, 


another ejectment was brought in B. R., where Lee, Ch. J. deli- 
vered the opinion of the court, that the deviſe over was to be con- 
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&dered as a limitation ſubſequent z the firſt was a preceding limi- 


tation, (not a condition,) and, whatever way it was laid out of 
the caſe, the other took effect. That the true conſtruQion of the 
will was, that there was a good deviſe to the wife for life, with a 
contingent remainder to the child in fee, with a deviſe over, which 
they held a good executory deviſe, as it was to commence within 


21 years after a life in being ; and, if the contingency of a child 


never happened; then the laſt remainder was to take effect upon 


the death of the wife; and the number of contingencies were not 


material, if they were all to happen within a life in being, or a rea- 
ſonable time afterwards. 'Gulver v. Wicket, 1 Wife ro5 
3- Teſtator gave a ſum of money to truſtees, to pay the yearly 


_ intereſt and produce thereof to his children after their ages of 21, 


equally between; them, and after their reſpective deceaſrs, to di- 
vide the ſhare of each child among the iſſue of ſuch child as the 
went ſhould appoint, and fof want of appointment equally, at 
Wer reſpect ive ages of 21 ; and in caſe any ſuch iſſue ſhould die 
that age, the ſhare of the ifſue ſo dying to go to the ſurvivors z 

end in caſe all the iſſue of any of the teftator*s children ſhould die under 
21, ts be divided FRO among ft all the teflator's other children. P. 


iffue. And the queſtion was, Whether his ſhare was abſolutely 
veſted in him ? If not, then, as the teſtator had made no proviſion 


for the ſhare of any child who ſhould have no iſue, it was contended 


it Gould fall into the refiduum of his perſonal eſtate z for, that the 
only caſe in which any child's ſhare was given over to the ſurviv- 
ing children was, upon the contingency of / the iſue of ſuch child 
dying under 2t, which here had not happened, becauſe P. never 
bad iſſue. Lord Hordwicke was clear that it never veſted in P. him- 
felf, for nothing was given to the children themſelves but the ſhare 
of the yearly produce or intergũ of the principal ſum; but he was 
of opinion, that it went according to the deviſe over. There could 


be no reaſon, he ſaid, for a deviſe over in cafe of the iſſue of a 
child dying, and not in caſe of ' a child itſelf dying without any 


; ifſye at allz and he thought there appeared an intent that it ſhould 


go over abſolutely ; that the introductory words of the refiduary 


clauſe were, after the payment of all debts and legacies, & c. be ga 
_ the reſidue ; that this was a particular leg 72 divided from what 
he intended to be the refidue ; and his lordſhip was of opinion, the 


ſhare of F. ought to ga among the ſurviving children. Fonereau 


v. Fonereau, 3 Alk. 315. : i 
4. A. deviſed his real eſtate to his brother B. and his heirs, on 
condition that B. fou 145 a releaſe within three months after the 


viſed it to R. The firſt deviſee died in the lifetime of the teſta - 


tor; and it was decreed, that the deviſe over ſhould 1 


take place; and though a diſtinction was contended for bet 
the caſe of a remainder over after an e particular eſtate 


only, and thoſe caſes wherein an executoxy deviſe was introduced 


ildren died after 21, without having had any 


foould negleft to give = releaſe, he de- 
et 


| after's dſpoition of the vil fre, yet Lord Hardwicke exploded. 


=_ 


r 


"that diftinQion, and cited 


| Jones v. Meſlcombs (ſtated 8 Vin. 34%. 
(M. c) pl. 3.) as a ſtrong authority that the conſtruction ought, 
to be the ſame. And his lordſhip ſaid, he knew of no caſe of a 


remainder or conditional limitation over of a real eſtate, whether 
by way of particular eſtate ſp as to leave a proper remainder, or 


to defeat an abſolute feo before limited by a conditional limitation, 
but if the precedent limitation, by what means ſoever, were out of 


the caſe, the ſubſequent lithitation ſhould take place. Avelyn v. 


Ward, 1 Ve. 420. e 8 "3; 0. 
De following caſes are alſo of, a ſimilar nature, FF 
5. * As to my copyhold, which I have or intend to ſurrender 


. do the uſe of my will, I give two thirds thegeof to my wife in 


« fee, and the remaining third I give to the ehild or children with- 
« which my wife is now enfient; and to the heirs of ſuch child or 
« children for ever; and if ſuch child or children. ſhould not be: born 
« alive or being born alive ſhould die without l:aving lawful iſſue, or 
« before he or ſhe has diſpoſed of the ſame, I give it to my wife.“ 
The wife was not with child. Lord Hardwicke was of opinion 


that it was well deviſed ; and that it ought to be conſtrued as if 


the teſtator had ſaid, and if. no child born alive. Taylor v. Taylor, 
I Art. 386. Saund. edit. 5 | ; : 


6. Teſtator gave 550/. to his daughter, and:deviſed his lande 
for 99 years in truſt, that / hit wife ſbould within four years pay 


f of the 5501., then he gave the lands to his wife for life, and after 
er death to H. his ſon and his heirs male and female, remainder 
to him in fee; and the ſaid term to wait on the inheritance. . The 


wife did not pay the money. Lord Hardwicke held, that this wag 
a conditional limitation to the wife for liſe, taking place as an 
executory deviſe, (for that it could not be a-contingent remainder 
for want of a freehold to ſupport. it,) and that H. took an'/eftate 
tail, with remainder to him in fee. And though, in this caſe, the 


eltate for life in the wife was a preceding executory limitation 
which never took effect, becauſe ſhe did not pay the money, and 

5 orm the condition on which it was to ariſe, yet the eſtate tail 
in H. was well limited, and took effect expectant on the term of 


99 years. Hayward v. Stillingfleet, 1 Ath. 42% i 


7. Teſtator, after ſaying that his wife was then pregnant, if foe 


brought forth a ſon, willed that he ſhould inherit his eſtate at 21 

years old, ſubject to certain yearly payments; but if it Mould be a 
daughter, he gave one moiety to his wife and the other to his two - 
daughters, (he having one living at that time, ) to be divided be- 


tween them, and to be given them at the age of 21 years; if either 
died before that time, the ſurvivor to have her ſiſter's ſhare; of 


both died before that time, he gave both their ſhares to his wife and 


their heirs ; if ſhe died, then he gave her ſhare to his two daugh- 
ters, The wife proved not to be enſient. The only daughter died 


under 21, without ifſue. queſtion was, Whether the 55 


took any eſtate under the will, no child having been born, w 
event was not provided for by the teſtator. court of K. B. 


unanimouſly gave their opinion, that it was W 
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_ | "the teſtator, in caſe no'fon ſhould be born, and he ſhould have no 
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daughter who should Stain 21, the wife ſhould have the whole 
eſtate; and that in the event which had happened ſhe was ſo en- 
titled. '* Staibam'v. Bill, Ceup. 40. Doug. 65. note, 8. CCG. 
8. Teſtator directed truſtees to place out 10,0000. in the funds 
in their own'namies, and to pay the intereſt thereof during the joint 


fives of A. and B. his wife, to the — 7 uſe of B., and in caſe 
| y 


. r FRY 


1 3 He. fhould die in Ber huſband's lifetime, to Pay the principal to ſuch 
perſons as ſhe ſhould by writing, &c. appoint, and for want, c. 


us ber children then living, equally; and if no ſuch children, to 
| the perſon who ſhould be then in poſſeſſion of the teſtator's real 


eſtate, by virtue of his will; bit; — d ſurvive her huſband, 
242 r. Leder, | 


then, after his death, 10 pay the w afterwards, 
y a codicil directed that, in caſe-B/s children ſhould not live till 


21, the legacy left to her was to revert to his heir at law. B. 
ſurviyed her huſband, and died in the lifetime of the teſtator, 
leaving ſeveral children. The queſtion was, Whether, in the 

event which had happened of B. “s ſurviving. her huſband, her 
children took any thing by the will? In their favour it was argued, 
that it appeared to be the teſtator's intention, that, if B. ſhould 
male no appointment, and ſhould, for any -reafon, be incapable of 
| taking the legacy herſelf,” then it ſhould go among the children; 
mat ſuck bad been the actual caſe; and this intention, it was ſaid, 
the codicil ſhewed more clearly, for the teſtator there mentioned 
wie erent in which (and, it was to be preſumed, in which en), 
5 the legacy was to go over, viz. their dying under 21. Sir R. P. 
Ln at the Rolls—© This is an abſolute legacy to B. qualified 
con account of her fituation'ag a married woman. If ſhe died 
« in lier huſband's lifetime, ſhe had a power of diſpoſing of it; and 
«c ff ſne did not, it was to go to her children; if ſhe ſurvived her 
. * huſband, ſhe was to have it abſolutely... There was no event in 
«which the children could take any thing, which it was not in 
ic het power to deprive them of. I the teſtator had foreſeen tbe 
ec event which bas happened, he probably would have provided 
for it. Bat he has not. This is then a lapſed legacy. As to 
A the codicil, it makes no difference.” Calthorpe v. Gough, 3 Bro. 
Ca. Ch; 305. note; 4 Term Rep. B. R. 709. 8. Cc. 
9. Teſtator gave his real and perſonal eſtate to truſtees, to apply 
the profirs, after payin his wife (who was then enſient) an annuity 
for the benefit of the child where with ftie was then pregnant, till 
it ould attain 25, in the manner therein directed. Then came 
the following clauſe : And when my ſaid child ſhall arrive at its 
« full age of 25 years, then I give, deviſe, and bequeath (gu. to it?) 
„ all my/faid 3 petfonal eſtate, c. for ever, but not to ſell. 
or mortgage ame ; und in caſe my ſaid child ſhould happen; o 
* A life, witbout leaving 25 and 22 caſe onlf, 
give and deviſe the ſame to” three perſons in fee. The child 
en fiill-born. © Afterwards the teſtator made a codicil, which, 
Alter making ſome alteration in the ,diſpoſition of his perſonal 
Property, he'delired, might make part of his will; and died with- 
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out iſſue then Hing. Fortyhiree wedkts after his death his widow 


was brought to bed of 'a ſori, WhO Was ſou eo be legitimate. It 
was contended; en behalf of the poſthumous for, that the event, 
in which 'the/ teſtator bad given his eſlate over, was, upon the 
ebiln of which his wife was then efent, being born, and dying 
without iſſue under 251 and this not having happened, the teſta- 
tor died inteſtate, and his eſtate devolred on his poſthumous:ſony 
as heir at law. But Lord Chancellor Tburlbeb (aid; it appeated 
= No emo caſe for the child. Fgfer v.-Cook,” 3 Bro: 
"a, O 4 "V3 bf wx; 1K 1 85 [S717 ET Teta DOT 
10. The following caſe was referred from Cha to B. R. 
Bequeſt of 000 J. 3 Per cents. to truſtees, in truſt for A. J. then 
of the age of 11 years, until ſhe ſhould attain 24, and then to 
transfer the ſame to H. B. her executor, Cc. to and for their on 
uſe and benefit ; and in caſe R. B. ſhould die under 21, leaving 2 
child or children of her body lawfully begotten, then in truſs for 
and every ſuch child or children, who ſhould” live to: attain '21, 
equally; but in gaſe 4. B. ſhould die under 21, without leaving 
any child or children, or being ſuch, they ſhould all die under 21, 
then in truſt for three other perſons. A. B. attained 21, and 
married ; but died in the lifetime of the teſtatrix, leaving iſſue 


two children; and whether theſe children took any thing by the 


wilt was the queſtion. Lord Ch J. Kenyem ſaid, nothing could be 
cleater. The deviſe was to A. B. when ſhe ſhould attain 213 
and if ſhe ſhould die under 21, leaving children, then to thoſe 


children. But ſhe did not die under 27, and therefore nothing 


could paſs to them; If this event had occurred to the'teſtatrix, 


mot [OCR ſhe'would have provided for it, and given the mo- 


ney to the children; but, as ſhe had not, they could not make a 


Vill for her. And the court of B. R. were of opinion, that the 


children took nothing under the will ; the events upon "which \ the 
limitation, under which they claimed; was to take place, not ha- 
ing happened. Doe v. Brabant, 4 Term Rep. B. R. 706. 3 Bro: 
Ca. Ch. 293, 8. C. AA ds ane 
(Ov * 1 N Sbg. 3. 0615 138 3,93. 55 Ft 1 
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I. With recpect to caſes of the thir#'©lafs; already mentioned. 
Mr. Fearne, in his Cont. Rem. 4th edit. 362. proceeds to remark . | 
that, although where à remainder is deviſed to take effet'on'a 


condition'annexed'to-a preceding eſtate, and that preceding eſtate 


fails, it appears, that the remainder ſhall nevertheleſs take place; 6 


yet where ſuch preceding particular eſtate tales place, and the con- 
dition is not performed, the remainder, it has been held, will 


not take effect at the expiration of ſuch preceding eſtate ; unleſs _ 


in thoſe cafes, where the apparent general intention of the teſtator 
calls for it. , WP 75 3 we $5 2 $41 py 


2. It was indeed, in the next ſtated taſe,' contended, that. 
where a teſtator gives 2 particular eſtate, and after limits an eſtate - 

over, upon a contingency, which is to determine the particular 

_ eſtate, :. ona itwould * determine; there, though the 

4 Voi b N 9 * | * 
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Hardwicke denied there wag any ſuch-general rules for, all the 
could be put, depended on particular words, 


22 intent 1 party; and to prove it, be cited Amfur © ih 
(ſtated iu 8 Vin. Kato 21+ and bee reported 03 
Go. Par. 486.) 

3. And ads, be age. bee geviſed bis ber &c. 


to bis wife ſor life, upon this grpreſs condition only, | that, if 


ſhould marry. again, then bis will and meaning was, that the 
bouſt, - &c.- {bould go forthwith to his eldeſt ſon and his iſſue; 
and if All his iſſue male ſhould die, c. remainder over. Lord 
Hardwiche held; that it was not a vgfled remaitder in the ſon, but 
az nliagent limitation, to take effect only if the wife of che teſta- 
2 marry again. It was contended to be a deviſe to the wife 

ing her widowhood, in which caſe the deviſe over would have 


2 


Hardwicke thought, upon the whole will, the . over 


Was contingent, and to take effect only, on the widow's marrying 
Again; the words, he ſaid, were, © upon this expreſs condition only, 


4 "Phat of. bis faid wife uld at any time marry again.“ As to the 
_ eaſe of 2. dy. e f 

the third 2-4 inſtead of © that B. preſently after her death,” &c. 
read « preſently after her marriage, &c.) which was preſſed 


upon bim, he acknowledged it to be the Rrongeſt caſe cited 3 but, 


= penviog, he ſaid, was different z for there, after the deviſe, 
added- the words; © 5f be de net. marry again, which, he 


reſtraintd the original limitation, and were the ſame as if - 


_ had becu to the wiſe for life, / ſb fo long continue a widow ; 

that the caſes appeared to him to differ. in ſubſtance, for there 
were nd worden the cited caſe that could ſubſtantiate the teſta- 
tor's intent, without conſtruing it au eſtate- tail; but in the prin- 
caſe there was no neceſſity for ſuch a conſtruction; and the 
intent of the teſtator was more effectually anſwered by the con- 


ſtruction he adopted, than any other. Sheffield v. Lord Orrery, 


3 Ath. 282. 

4. Teſtatot gave the TeGdue of his perſonal eſtate i in aſt for 
his wife, a8 . as ſhe ſhould continue his widow and unmar - 
ried; bug in caſe ſbe "married again, then and in that caſe he directed 
. bus truſtees to pay her an annuity of 110/. for her life, and then 
1+ ond ſuch caſe he gave the refidue of his perſonal eſtate to his ſon. 

the teſtator made no diſpoſition thereof in the event of his 
wiſe s nor marrying agaiu. The wiſe did not marry again. It 
was contended, that the deyiſc to the ſon was contingent, to take 
eſſedt only on the event of the wife s ſecond marriage, which 
never happened. On the other fide it was ſaid, that the teſtator's 
' real intent was, that in all events his ſon ſhould have the perſonal 
eſtate after the. death of the mother; but in cafe the, married 


again, he was to be let into a conſidetable part of it, even in her 


Le 9 * 
— 


n 3 v. . _ the 6 of oe ſon, 


= 


en veſted, to take effect either on the marriage, or death; but 


rhe, (8 Vin. 329. pl. 24, which ſee, and in | 


2 


(wha had died in his mather's lifetime) were well entitled to che 
- . Pe. on the death of the wife. Jelfr * v. Rennans 6 Bro. 


143} -£ 5311 97 


Far. 200. 63 $03 en L. 
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(P. e) To the Heir. How he ſhall take. What 
Eſtate; and where by Devuiſe or Dient. 
1, DxisE to teſtator's ſon and 8 but in 6 he ſhould 


: 371 
v. A 


Ib. 354. 
8. P. | 


LViner 347. 


die without iſſue not having attained 21, then over the 


ſon attained 21. Held, that he took by purchaſe, and not by 


deſcent, as having under the will a different eſtate from what 
would have deſcended upon him as heir at law. Scott v. Scott, 


Amb. 383. 


2. Cgfei que truft of an eſtate. mortgaged in fee, and deviſed 
the equity of redemption to hig eldeſt ſon and his heirs, ſubject 
to the payment of his debts; and died indebted by band, and 


ö 9 contract. This deviſe did not break the deſcent. Plunter 


829 , 2 Ath. 290. . . N . 
z. Bee of lands to the heir, charged with the teſtator's 


debts. Held in B. R. that he took by deſcent ; the court ſaying, 

that the heir does not take by purchaſe, unleſs the tenure, or qua · 

lity of the eſtate be altered. Allen v. Heber, 1 Blackft, 2. 
4. Feme covert, having a power of appointing lands by deed 


or will, deviſed the ſame, charged with ſeveral legacies, to her 


ſon and heir in fee. It was held, that the heir took by deſcent, 


Marlbercugh v. Lord G:dolphin, {ſtated (I. c), infra, pl. 1.) ſubs 
ject to the ſame rules as a common deviſe, Hurft v. Winchelſea, 
1 Blackft, Rep. 187. 2 Burr. 879.” | 


ih) 8 


au appointment by will being, according to the caſe of the Dule 


(R. e) In what Caſes the Heir or the Wife ſhall take * Viner 350. ' 


an Interim Eſtate, or an Intereſt undiſpoſed of. 


„ 4 Deviſed to truſtees all his freehold and leaſchold eſtates 


* whatſoever (except the houſe he inhabited) in truſt, by 


and out of the rents and profits, or by ſale or mortgage, to pay 
ſuch of his debts and legacies as his perſonal eſtate ſhould not be 
ſufficient to pay. Afterwards he gave the ſame truſtees all his 
freehold, leaſehold, and perſonal eſtate, except his ſaid houſe, 
ſubje& to his debts and legacies, in truſt, in caſe he ſhould have 


no ſon who ſhould attain 21, and his nephew T. ſhould live to 


attain that age, for his nephew, his heirs, executors, and admini- 
ſtrators. Then he ditected his truſtees, out of the rents of his 


eſtates, to allow maintenance to the perſon entitled to take, during 


his minority. 4. died without any ſon, leaving his nephew a 
minor, and his perſonal eſtate was inſufficient for payment of his 


. debts and legacies, Upon a tow by the heir at law of the ſur- 
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us profits of the eſtate, after paying the intereſt of debts and 
che maintenance of T., it was held à complete deviſe to the 


_ 


truſtees till T. ſhould attain 21, and that the ſurplus ſhould be 
applied to ſink the principal of the debts. Firſt point in Popham 


| Aylefoury, Amb. G | Pre 1 0 Gas 
2. Deviſe of the whole profits of certain tithes, to be diſpoſed of 


Vo 


for ever; to the uſes thereafter ſpecified; and then the teſtator 
gave to ſeveral charities qertain annual ſums, all which taken to- 
' gether amounted to the annual value of the tithes at chat time. 


The tithes were aſterwards increaſed. Held, that the ſurplus 
ſhovld not go to the heir at law, but ſhould be applied in aug- 
mentation of the charirable uſes. Attorney General v. Jobnſon, 


Amb. 191. Attorney General v. Sparker, Amb. 201. 8. P. 
3. . Teſtator gave 5 50 ,. to his daughter, and deviſed his lands 
for 99 years, in truſt that i hit wife . within four years pay 0 


the 5501., then he gave the lands to his wife for life, and after her 
death to H. his ſon, and his heirs male and female, remainder to 


him in ſee; and the ſaid term to wait on the inheritance.  'The 


wife did not pay the money: Lord Hardwickeheld, that this was 


a conditional limitation to the wife for life, taking place as an exe - 
cutory deviſe ; and that the freehold deſcended to H. as heir at 
la to the teſtator, till the four years were elapſed, or the wife had 


performed the condition. Hayward v. Stilling fleet, 1 Ath. 422. 


© Gore v. Gore, ſtated in 8 Vin. 370. pl. 14. and Nichall v. Nicholl, 


ſtated (C. b) p. pl. 6. S. P. Sce alſo 3d point in Carrick v. 


Errington, 3 P. Wms. 363. 


4. Teſtator gave to his executors his meſſuage in J. (object to 
a charge of 10 J. given out of the ſame for ever) to be ſold, and 
after payment of debts, Cc. he gave the reſidue to ſome of the 


defendants; and hg then diſpoſed of the charge upon certain 
truſts, ſome of which were void as charitable uſes, and others as 


being given to, churchwardens, who not being a corporation 
could not take. The queſtion was, Whether the charye ſhould go 


to the heir. at law, or to the reſiduary legatees, who were legatees 


of money only to ariſe from the ſale? And Lord Camden decreed 


for the heir at law. Groſvenor v. Hallam, 1 Bro. Ca. Ch: 61. note. 
5 . Deviſe to the uſe of the ſecond ſon of V. N. begotten or to 


be begotten, during. the life of ſuch ſecond ſon, and aſter the death 
of ſuch ſecond fon, or in caſe he ſhould inherit his paternal eſtate 
by the death of his eldeſt brother, then 7o his ſecond ſon, and his 


heirs male; and for default of ſuch iſſue, to the third and other ſons 


of V. N. ſucceſſively in tail male, remainder over. V. N. had no 
ſon at the time of the will, nor after the teſtator's death. Certi- 
fied as the opinion of the court of B. R., that the eſtate would 
veſt in the ſecond ſon of V. N., when any ſuch ſhould be, by way 


of executory deviſe; and would in the mean time deſcend to the 


heir of the teſtator. Nichol! v. ſame, 2 Black. Rep. 1159. 


See (P. a) fl. 2. (N. b) and (O, hy ech. 2. ſupra, paſſim. ON 
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10 ata caſes an eſtate tail ſhall paſs by'implication, fee N. D] 
D (C. b) bra. * 
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Satisfadion. 5 : 


" 1 100 int 1 
: + Diftinfion Bere zuently talen 10 6 en 
and thoſe of performance; Os this ſl es Lord hurlow, in in 


(2 | 


himſelf thut: 10 " Caſes 


per formance u teh ſurn upon bs of intention : "for, Pr, if a 


4 nn * done that which is apparently tantamount t9 201 *. cove- 


© narited to do, If bhedid nat intend it as equivalent," & In per forthe 
. ner, it would be i dle for the\court to ſay that he meanit ai ſuch; 
&-therefore I have been at a great lofs to make a broad and uſeful 
4 diſtinQtion between ſatisfaction, and performance“ 

One ground of difference generally alleged, betaveen caſes of performs 
ance and thoſe of fatisfatFion, is that, in thoſe of the former, claſi, à part ! 
performance will be admitted: but that, a part ſatisfaftion cannot be 
preſumed. See Cox's note in 1 P. W. 324. But, however ſuch-a 


| diſhinflion may be adopted with reſpect t2 agreements for purebaſing 


andi, an aft which may, and of neceſſity muſt be done at different ti met, 
its prevalence (unleſs perhaps in cafes of portions,) ma 7 be doubted 
in caſes where perſonal property is the 55 iner urlow, in 


Kirkman v. Kirkman, 2 Bro. Ca., Ch. 95. denied 45 application” of 


the caſes of Blandy v. Whitmore, Hh B. W. 323. and Lee d. 
D'Aranda, 3 Atk. 419. (/wo leading caſty on per formance," in every 
Ke. where the whole 0 nat ſatisfied; and this opinion appears 


| _ by the more recent of the enſuing caſes. x 


4 i. Satisfaction in reſpect of the Nature of a Property, or 
C4 a1} 41/808 * of the Gift. 


1 
4 ” a % 
. - 


a N 44 Credit or Wife. 5 
TIP by will gave her ſervant J. G. 500 1. to be paid ber within 


* 


I; three months after her death. In another part of her will the (aid; 


J give 5 J. a- piece to the reſt of my ſervants, but not to F. G., 242 
6 2 1 have done very well for her before.” By another 
clauſe ſhe gave her lands in truſt to pay her debts, and legacies, and . 
after debts and legacies paid, then over. V. at her death owed 

G. 260 J. on bond. Held, from the circumſtances attending ( 


| this caſe, which were ſtronger than thoſe of Chancey's Caſe, (1 P. 
VV. 408.) that the legacy ſhould not be taken in fa n of the - 


debt. Richardſon v. Greeſe, 3 Atk. G68. 
* is Bb 3 | 2. of. B. 


374 S * | | Devile. 3 
. 2. A. B. granted by deed an annuity of to/. for 99 years, 
charged on a'particular er his daughter. in. law, on condition 
—— ſſme maintained her Ton: He afcerwards ſecured to her by bond 
29 nuit of G1. during her. widowhood, and then, by his will, 
gave her an*annuity of 107. charged generally on his real and per- 
ſonal eſtate. The ueſtip was, Whether the latter annuity could 
| be eonftrued as a ſatisfaftion for either of the two former ones? 
Wich reſpect to the firſt annuity the court ſaid, it could not be fo 
cCconſidered, although there were ſeveral caſes in which the courts 
2 - 12:4 leaned agsinſt double proviſons, on the, foat of parity, between 
— them, ſince in this caſe the dau hter-in-law being to maintain her 
F infant ſon for it, other wiſe to ceaſe, ſhe was conſidered a purchaſer. 
Wu it hgldtheannujty of 64, fariied bythe bequeſt of the greater 


te 202. 


— 


\ 


Ohe. era V. | ER an. 3 
59 A being dire@ed by the will of . F. of which be was 
xecutor, to pay. 300 l. ptr annum to his aunt M., deviſed the re- 
Fase f ig perſonal eſtate to. his mother and M. for liſe. Lord F 
Hardwick” was of opinion, that the legacy. was not a fatisfaction 
for the ec. In Tee y. D' Aranda, bl. 6. infra, (which had 
been | 175 in favour, of the ſatisfaction, ) if the adminiſtrator, his P 
10 Ag aid, paid the reliduary part which amounted to more, it | 
Was sctuelly a performance. It was a general rule, he added, of 
i em that the thing to be conſidetred as a ſatisfaQtion ſhould 


*ExaQtly. of the ſame nature, and equally certain ; but here the 
rſt was a clear annuity of 300 J., the will a moiety of the perſonal 
eſts te, whether more or leſs ; which, though probably it would 


I * de more than ſulhicient, yet it was uncertain from accidents if be | 
5 lived long after the will. Barret v. Beckford, 1 Ve/. 519. | 


4, Teſtmor bequeathed to G. 5001, and declared, that in caſe 
his perſonal eſtate ſhould not, be ſufficient for payment of his 
debts, Jegacies, and funeral expences, «he thereby ſubjected his 
real eſtates to the payment thereof. He afterwards, by codicil, 
gave a further legacy of 500 l. to G., and died indebted. to G. in 
200 /, which debt was contracted after the making of the will, 
but b. fore the codicil. The 500 J. given by the codicil, was decreed 
to be a ſatisfaction of the 200 /, debt. Gayon v. Gayon, 1759, at 
- a the Rolls, Cox s note in 1 P. W. 409. | r N : 
-— __ 5. By ſettlement on the marriage of F. B. with Lady M. ſeveral 

| eſtat.s were conveyed for the uſe of the lady for life for her join- 
tutte; and F. B. covenanted that the ſame were of the yearly value 

| df tool. F. B. his will deviſed other lands of the yearly 
value of 5c0/. to Lady M. for life, and bequeathed to ber x ꝗ ⁊ 

of -1090/. Afterwards, by deed, he charged other parts of his 

Eſtates with the payment of 10, oo0 J. to her in caſe ſhe ſhould ſure 

vive him, and then died. The jointure lands proving ſhort of 

producing 1020 J. per annum by 300h., it was held, that the pro- 
- - - yigon made for Lady M. by the will and ſubſequent deed. ſhould 
JJ „ OR 
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1 ee ey by will, % 
F 8 Toes 0 breach of the cdyenant 5 at the 


\. butions 0 ar legiſlature's making a will 
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will or ſome good aſſuran nt to D 
— 2 truſt far H., ol. to . pn D. XL bl 5 


N and in "hen he Mente not, by will or otherwiſe, aſſign to D. Se 
tool., then 1 N ox lene kong 
a 1 nl pay hes me to 


ſhould, within fx 


having wo 15 reſpect to 

al eſtate, Which was * Half, h he not having left U 
Hardwicke 4 I by the « covenan 20 ELD * 
. 2 at hir 


and's 1 5 an Rem ce FRY, 0 57 _ 

ta ſatis! too erefare his lordſihiꝑ thou A. fied 

Milos, ohlerring | it had ad 10 8557 ſaid, ta the a —— \ 
= 


imſelf, and he cited Blandy v. . 9 | F324 


(rad fee Mr. Cox's note in 5th edit.) ). as: i in goat 


e anda, 3 Atk. 419. 17.1 8. C. 


| agret 7 100 f. per ann. on an intended * but” 
Glas ill, made is wil l and left her 100 ,. per ann. Afterwards 

5 recoverivg, the marriage took place; and the ſettlement was carried 

| Kato execution. ron, Clarke — The wife muſt make her Elec- 


« tion which 1001. ſhe will choole, fince the ſetflement. was-only 
1 4 7 of che act, and a cee of the will.” 


8 Motel x, Moſeal, 1 Vef. 323. 
| $/ having, his marriage articles, covenanted, that the 
lade ettled on his Wife were of the clear annual value of 1609 /., 
| made his will thus: “ J do hereby ratify and confirm, my mar- 

. „ articles; and 1 do alſo give to my wife all my lands in 
0 


for life.“ There was a deficiency. in the value of the 


| — lands; but it was infiſted, that the lands deviſed ſhould 


taken irſtead thereof. The court e ſaid, the will did 
not admit of ſuch conſtruQtion, ſince it was the ſame as if the 
teſtator had repeated every ita in the articles; and ſai 


clauſe therein ſhould be performed; and then ſaid, L alſo, give - 
« her . ſuch lands. ” The deficien was therefore directed to 
be ſupplied out of the eſtate J. S. Prime v. Stebbing, 


5 e 


viouſly to his triage with M. covenanted. ta 
* tes in C. (ſubject as therein mentioned) to the 


e f for life, and after his death, to the intent that A. 


ack receive an annuity of 10007, thereout for her jointure, with 
powers of diſtreſs and entry, and ſubjett thereto ta truſtees for a 
term, for better ſecuring the ſame, | The marriage took effect, 


| but no ſettlement was ever exechted in purſuance. of the articles. 
Sir R. B. afterwards, by his will, bequeathed to his; wife M. his 


town, houſe, (which was leaſehold and a conſiderable part of his 


perſonal'eſtate: he alſo deviſed to her in fee a freehold eſtate, of 


"Ot erer: value of _ n — to 


. 


** 72 2 


| r th Dy * F ſhare of 


ds hon ower of 


*. 
PEPE to bis marriage with D. bee - that hte 5 | 


1 : 4 F 7 376 
„ [hy 3 
* 4 
* 


. caſe M. X. ſhould ſurvive, then 


urchale; but had not taken a conveyance of. And he then de- 


 viſed'the eſtates in C. which were, by che articles, agreed to be 
ſettled, and ſevera} other eſtates to the uſe” of his brother 7. D. 


and his iffue in ſtric fett ment, and male him refiduary legatee 


_ and deviſee. n the proyiſion made for 
fi 


by the vill was wot Hatisfaction 


5 


the antiuity which, the 


Was or under the articles, but that ſue ſhould have both. 
ee was afterwards aflirmed in Pom. Pre. "Broughton 
Fee arts Toa 


And this decree was aſterwirc 
"Br rongton, 7 B. Par. Co. 12. © 


„ 


10, K D. covenamted by marfiage articles; that in cafe B. his 
wife-ſbould' ſuryive him, and there mond be no iſſue of the mar- 
Hage then his heirs, Executots, or adminiſtrators ſheuld within 


ame months after bis dez ilk pay ber 800 (, for her own uſe. F. P. 
directed his debrs to be collected, aud his ſtock in trade and houſe- 
hold goods to be valued, and the money that ſhould be in the pub- 


dy his will,” after makipg ſeveral ſpecific bequeſts tb B. his wife, 


Be Funds; and the produce of all being collected, he deſixed it 
ould be divided inte two equal Mares, he dne io be the 4 8 4 
Y hethe 


B. The teſtator died without ifſue, "The queſtion Was, 


the bequeſts of the will ſhould be held 'a performance or ſarisfac- = 


tion of the articles? The Maſter of the Rolls could not ſee how 


5 3 B. of certain ſpecific articles, or ditecting the pay- 


| of a half of the reidue could be held a legal performance of 
the borenant. With teſpect to its being 2 /atizfa/Zion, —iti moſt 


of the modern authorities the court, he ſaid, had regretted the 
caſes have been carried ſo far. The rule ſhould be aghered to, 
as laid dpwn by Lord Somers in Goodfellow v. Burchett, that where a 


lepacy is decreed A ſatisfaction, it muſt. be grounded on ſome cp 
evidence, or at leaſt a flrong preſumption that the teſtator intended 


it as ſuch. But he could not in the caſe before bim fay, 7h 25 


tutor Pad it in cuntemplotiom to ſatisfy the covenaut. Upon this gene- 


ral principle, and the idea that the court had regretted the caſes 


have been carried ſo far, and that an aliquot part of the refidue' all 


_ fot be deemed 'a ſatisfaftion; in concurrence with the opinion of 


Lord Thurlow, his Honor 2 5 that this was not a ſatisf action 
for what the wife was entitled to under the articles. Deveſe 
v. Pontet, 1785, at the Rolls. Prec. in Cbanc. 2d edit. 240. 
%% „ OE „ F 111 1 
11. Covenant, on the marriage of 7 K. with M. K., that, in 

J. K. or his ſurviving partners 
in trade, ſhould pay to truſtees for M. K. 10,000 /. in different 

yments ; the 5 

is death; with a proviſo, that nothing therein contained ſhould 


'  - be'conſtrued to bar or deptive M. K. of her dower, or of having, 


taking, receiving, c, any other gift, proviſion, or bequeſt which J. K. 


25 Joould think proper to give, make, leave, or male to ur for the ſaid M. 
K. in or by his will, or by any other deed or gift in his lifetime, 
or otherwiſe, in anywiſe howſoever. J. 1 


came a freeman of London, and died inteſtate, leaving a large 


| perſonal eſtate, the exact amount whereof was then Ge | 


10 


rit payment to be made within fix months after 


after the marriage be- 


1 - 


The children of J. K. contended, chat what M. X. took by his 
inteſtacy and by the cuſtom of Landen was a ſatisfaction re tante of 
the 10,0007, Lord C. Thurlotu ſaid, that before the caſes of Blandy 

v. Widmore, and Lee v. Þ Aranda, (pl. 6. fupras) it was doubtful 
whether fuffering a part to come by the ſtatute was a ſufficient 
performances he ſhould have thought tae word leave in theſe 
caſes ſhould-be taken in an afive ſeuſe, but they bad ſettled the 
paint. At the ſame time, he thought neither of theſe caſes could 


apply where the ha was not ſatisſied. It was the intent of the .. ' 


proviſo in the cafe before him, that the covenant ſhould not bar the 


wife from any ſhare in the huſband's ſucceſs. Therefore H. K.. | 


entitled to both. Kirkman v. Kirkman, 2 Bro. Ca. CB. 999. 
1. Huſband, on marriage, gave a bond for payment by his 
repreſentatives of 2000. within three months after his 3 to 
truſtees for his wife for life, then for their children 3 but if none, 
for her abſolutely. The huſband, by will, gave his real and per- 
_ Jonal eſtate, in truſt for the wife for life; then for their children, 
and if none, then oer; and he added, and I hereby tevoke all 
«former ſettlements arid wills made by me.” There were no 
children: The wiſe conterided, that ſhe was entitled both to the 
benefit. of the bond and thg proviſion under the will z the former 
giving her the entire benefit, and thꝭ latter · only a partial intereſt, 
and therefore no ſatis faction. And ſb decided. Tegſgbt v. Grant, 
1 Veh jun, a9. 3 Bro, Ca Cb. S. MWG 
13. A. covenanted, by martiage articles, to pay his wife, if ſne 
ſhould ſurvive, 200 , in the name of à jointure, and 50. to pro- 
vide herſelf with a heuſe, yearly during her life. By his will be 
gau her an eſtate above the value ot 100 /. per ann. with his 
houſehold goods, plate, c. and an annuity of 100%. for liſe. 
The Maſter of the Rolls ſaid; that if the teſtstot had the articles 
in contemplation, it was abſurd to ſuppoſe, he ſhould give a real 
eſtate in ſatisfaction for half, and an ennuity payable and com- 
mencing, (as was the caſe, ) at different times for the other half, 
- proviſions ſo extremely different, without expre ſſing it to be a ſatiſ- 
faction. Therefore held, the will was no ſatis faction of the 
articles. Richardſon v. Elpbigſſone, 2 Ve. jun. 463. iy. .. 
14. It may be here remarked, though not à caſe of intentional 
or preſumed ſatis faction, that where a teſt ator gives property to 
his wife, in full of all her dower and claims upon his real and 
perſonal eſtate, and afterwards any part of his perſonalty goes 
according to the ſtatute of diſtributions, either as un diſpoſed of, 
or as ineffectually diſpoſed of, the widow will not be barred of 
her ſhare under the ſtatute; the teſtator being inteſtagze as to this 
property, and conſequently. devoid of any intention as to it. See 
Pickering v. Stamfordy'2 Vef. jun. 3 32. 492. So with reſpect to a 
child, Sympſfor v. Hutton, 11 Vin, 185. pl. 16. and now ſtated 
more fully in 3 Ve. jun. 335. Sec too ibid. 494. where Lord Ch. 
Loughborough expreſſed his diſapprobation of the reverſal in Dom. 
Proc. of a decree at the Rolls in Vachel v. Breton (flated 11 Vin. 
185. pl. 11.), that an eldeſt ſon, to whom a legacy of 10 J. and no 
10.9 5 | mare 


| .  Doviſe. 
e given, was not barred from climing wich the one, 
Me ad e | 


* 


> wr 


W. 2. 15 Children, oe. in viper m Portions.” 


See fecond 5 By the ſettlement of Lord E. on his marriage with;his ſe- 
Ew in _ eond wife, lands were limited to truſtees for 500 years,. to raiſe, 
7, in-caſeof failure of iſſue male of the marriage; if but one daugh- 


” Linen, / 


Amb. 325. ter 20,000 / if two or more 25,000 J. to be paid them at 16 or 
. whereacon- marriage, with maiutenance in the mean time: provided or in 
mo, e eaſe lands of inheritance ſhould deſcend to the daughters from 
2 Lord . of as great value as the portions, than the term to craſe, 


4Sc. Marquis G. the father of Lord E., by his will, gave all his 


22 e. lands not compriſed in his ſon Lord E. s ſettlement, to Lord E. 


KY A. __ and the heits of his body, remainder over. Lord E. deed, 


—— which he afterwards confirmed by his wil, gave ſeveral eſtates to 
ing,” His daughters in tail, remainder over, and died without iſſue male, 
— leaving three infant daughters by his ſecond wife. Two of the 
2 points in the caſe were; fit, whether the lands deviſed by Lord 
den; bon, B. to his daughters in were ſubh. am eſtate of ifheritance. as 
note, in that ſhould go in ſatisfaction of the dapghters? portions, within the 
caſe the por; Weaning of the proviſo in the ſettlement? And it was held they 
to have been wert hot; fue thoy claimed theſe lands by purchoſt, and the pro- 
2 viſo was reſtrained to lands coming by decent ; ſecondly, whether 
pear © hav the lads which deſcended to the daughters of Lord E. as heirs 
ed tobe Of his body, under the will of his father, ſliould go in ſuch ſatis- 
| — faction? And held, that thoſe lands alſo ſhould not; - Gnce, by 
will an eſtate of inhericance was hire meant, an eſtate of inheritance 
* fee fimple, and the daughters and their iſſae might die beſore 
21, and thus never be able, by ſuſſeriag teebveries, to obtain as 
abſolute an intereſt in the jand as , would have in their por · 
L and ſo eee y properly | pps S er om 

2 488. 
A AM. agreed, upon the marriage of his fon; to. convey 
lands to truſtees, to ſecure . per ann. to his ſon, upon condition 
the ſon ſhould convey the. family eſtate, (of which be was then 
ttenant in tail, in remainder expectant upon his father's deceaſe,) 
for certain purpoſes. A. M. feveral years afterwards made 2 
will, and deviſed 700 d. per ann. to his ſon, upon condition the ſon 
ſhould convey the family eſtate for ſecuring to teſtator's ſiſter 


100 J. per ann. for life, and ſhould confirm his will; and he then 


made a very large proviſion for the grand- children, at 25 or mar- 
riage. Teſtator and his ſon afterwards joined in a deed and fine 
for ſettling the family eſtate, and the fon was thereby made tenant 
for life, inſtead of tenant in tail. Teſtator then died, without 
performing his agreement. Sir Thomas Clarle— e What is given 
dy the will is not by itſelf a ſatisfaftion for the ſon's annuity of 
_ -& 50 . under the agreement. The court never oatried the rule 
4 of ſatisfaction ſo far by conſtruction, as to make it anſwer a 


8 © double purgeſe. Now in . 
« dition 


7 
on 
en 


„ 


' , Pughe v. Leeds, 1 Bro.Ca. Ch. 66. n rr. 2 
F. Before marriage a ſum of money, partly belonging to the 
hhuſband, partly to the wife, was ſettled to-the ufe of the huf- 
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3 _ 
er dition the ſon will ſettle the family eſtate; given him the 300 J. 


« pay a debt. Thus it ſtood by the will; but the ſubſequent 
4 deed and fine, by making the ſon tenant for life, put it out of 


et annuity z and it is alſo contended to make that 7007. annuity 


«his power to perform the condition. This annuity of 7007. is 


« by that deed a pure annuity, and free from the condition, and 
« thus now a ſatisfaction within the general rule ; though by the 
« will alone, it would not have been ſo. Second point in 


Matthews v. Marthetur, 2 Ve. 635. See Duvie v. * "I 
P. C. 351. and Davie v. Howa?d, 5 Bro. FP. C. e 2 5 


3. A ſon was entitled, under his mother's marriage · articles, to 
have 1500 l. laid out in land for his ſole benefit, after the deaths 
of his father, and mother. The father afterwards, by his will, 


gave part of his real and the refidue of his perfonal eſtate, after 


payment of debts and legacies, to the ſon for Ife remainder over 
to a daaghter by a ſecond marriage. This diſpoſition for life only 
was held no ſatisfaction ſor the 150. which" the ſon was abſp 
lulely entitled to under the articles. Allyn v. Alleyn, 2 Ve 37. 

4. By marriage-ſertlement a term of 600 years was created, to 


raiſe in the” event which happened, of there being an only | 
daughter, 50007; for her portion, to be paid at 18 or marriage, 


with maintenance in the interim. Proviſo, that if ſuch daughter 


ſhould be advanced with à portion in money or land, equal in va- - 


lue to the portion thereby provided, in the lifetime of the father, 


or if he ſhould give or leave her money of land not equal in va- 


lue, then ſo much only ſhould de raifed'as ſhould make ſuch ad- 
yancement equal to the portion. E. the only daughter, attained 
1b in 1746. In 1792 her father transferred 5 300 J. EA India 
zmutties to her, which ſum was derrerd tobe a part fatisfaction 
of the 5000 7. portion; and chis decree was affirmed in Dem. Prot. 


1 


band for life; remainder to the wife for life, temainder to the 
children, to be equally divided among them. There were'ſeveral 


children, and the money amounted only/to 24007. among them. 
The father by his will gave each of the children 2000 J. and the 
reſidue of his eſtate among them. Lord Bathurf! decreed, that 


what they took by the will ſhould be in lieu of their pottions un- 


der the ſettlement.” Arbworth v. Achworth, 1 Bro. Ca. Ch. 367. 


6. R. B. * by a former wife one fon, ob marryir 
a ſecond wife ſettled lands on himfelf and his wife for their lives, 
remainder to truſtees, to ſell the fame to his ſon by the former 
marriage for 5000 J. for a proviſion for the children by the ſecond 
marriage, Afterwards, having three children, and his wife being 
enfiertt, he by will, gave 1000 4. to each of the three children b 
the ſecond marriage, by name; and 10007. to che child wi 
which the wife was en/ient, and charged his lands with theſe 
portions, After his death, the fon paid che To0b7. portions, and 

' 0 9 = . 


- 


accepted 


- 
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—— — 


% 


380 | 55 Deviſe. 


Accepted the purchaſe ; and the wife dying, after her; deceaſe, the, | MW 
plaintiff, the only ſurvivring child of the marriage, inſiſted to have 2 q 
die parchaſe completed, and to be paid the 5000 /. over, and. 2 
|  abover her portion under the will. Lotd Nortbhington thought the s 
|: | - teſtator onſy meant to give each child an election; and that, by Me 
| | accepting: the legacies, they had made their election to take under 3 
8 and, therefore. diſmiſſed. the bill. Byde v. Byde, 1 Bro. N 
%%% i a 1h oo on Ot 55 
2 the paternal and maternal grandfathers of the lim 
plaintiff, upon the martiage of the plaintiff's: father, entered into 
. articles. of agreement, dated in 17,16, whereby A. agreed to ſettle 1 
A dis eſtste at C. on the plaintiff s father, chargeable with the fol - 9 1 
5 wd ing portions. for younger children; namely, 3000 J. each, for oY 
© © ane or two or 12,000 4. equally to be divided between three or 7 
; more children, payable at 21 or marriage, which ſhould firſt hap- — 
pon, after the death of the father. A. died in 1740., wheteupon 2 
>.  plaintifi's father took under the marriage · articles; and by his de 
will bequeathed to his three younger ſons 53000 J. each; and to wo 
dais daughters the third part of his, eſtates, or 8000 J. in lieu 6 1 
© thereof; wich eros bequeſts between bis ſons. and daughters, in Dy 
caſe of any of them, dying under age; and he charged the whole 1 f 
* upon his eftates;;at large, which he deviſed to the plaintiff, his * 
a eldeſt ſon... Plaintiff, ed his bill, praying, amongſt other things, 85 
12 N 2 his younger brothers, and his ſiſter's huſband, might elect to 7 : 
y tale under the. articles or the will; which the court decrecd. BY 
dee v. Somenſet, 1Bro, Ca. Ch. 309. ne.... oy 
8. In the marriage-ſettlement of F. there was 2 proviſion of L 3 
| 8009 4, a piece for the younger children of the marriage; with a 8 
pre viſo, bat. if the father ſhould advance any of them with money 70h 
or, lands, in marriage ot otherwiſe, the value thereof ſhould. be de- u 
ducted from the portion, unleſs he ſhould by any writing declare * 
the cantrary. A B, bequeathed 4000 J. to his wife for life, and 5 
aſter her deceaſc.to; 2 ſan J. B. and alſo gave him the he | 
teſidue of his perſonal eſtate. Lord Ch. Thurkav directed, that * 
the value of the 4000 J. ſubject to the mother's life intereſt, and h ; 
of the reſidue of the per{onal-, eſtate ſhould be computed ; and pi 
held. that the ſame, (which was afterwards. reported to be of 2 
greater value than the portion, ] ſhould go in ſatisfaction of it. 7 
'  Rickman.v. Morgan, 1 Bro. Ca. Ch, 63. & ib. 3ͥ 94. | 6 
| 9. By, marriage-ſettlement, part of the, wite's fortune was ad- P 
vanced to the huſband for the purpoſes of his trade, for which he | \ 


ſecured her an annuity. after his death; the reſt was veſted in 
ttuſtees for the children, after the death of the huſbaud and wife, 1 — 85 
Ys in ſuch proportions as the wife ſhould appoint. By will, taking ke. 
| notice of t. . as to the annuity only, the huſband 5 
directed the wiſe to relinquiſh her claims under the ſame; and 
left a much larger ſum to truſtees, the intereſt to be paid to her 
while ſole, with a, power to diſpoſẽ of the principal. among the 
Children; and in caſe of no diſpoſal, the children to take the es 
whole. The wife relinquiſhed her right under the . po 


- 


. quiſh for 
4 not do ſo, ſtill the court will do it. The proviſions of the 
d will, therefore, operated as a ſatisfaction | 


b Devile. 
Mr. Baron * ee The intent was, that the wife ſhould relin- 


e children as well as herſelf, and although ſhe could 


Moulfon . v... Moulfon, 1 Bra. Ca. Ch. 82. See Ward v. Baugh, 


was held not to affect their iſſue, 


3 Ve. 623. where an election by children tejecting a bequeſt 


10. By the marriage-ſettlement of 7. N. his eſtates were 


limited to himſelf for life, remainder to his wife for life, re- 
mainder to truſtees for a term of years, to raiſe 10,0007. . 


- + 


© younger children. J. V. by, his will, reciting that be had made / 
nb provifien for bis wife by ſettlement or otherwiſe, directed his 


truſtees to pay her 600 J. per ann. for life, and to raiſe 2000 /. 
for each of his younger. children, if more than one, which he 


charged upon his perſonal eſtate, and in default thereof upon the 


ſettled eſtate; and died, leaving two younger children; on whoſe 
behalf it was contended, that the 2000 /. a- piece were meant as 
accumulative portions, and urged that, had theſe. been debts, 
being leſs, there would be. no ſatis faction. But Lord Commil- 
fioner Aſbhurſt cited caſes to ſhew, in caſes of portions the rule to 
be that, whether the ſame were greater, or leſs was immaterial ; 


but that in the latter caſe it ſhould be only a ſatisfaction pro tanto. 


« There is ground to ſuppoſe,” continued he, * in the preſent 
« caſe, that the teſtator had forgotten the prior proviſions z and 


« it is admitted, if he had, this bequeſt ought to go in ſatisfac- 


« tion. We mult therefore decree, that the legacies of 2000/7. 


« are in part ſatisfaction of the portions.” Warren v. Warren, 


1 Bro. Ca. Ch. 305. 


11. A. a widow, having iſſue B. her only ſon, and C. her only 


daughter, by a voluntary agreement between herſelf and B. agreed 
to convey lands to B. he paying (int. al.) to his filter C. as ſoon as 


he ſhould come into poſſe(hon of an eſtate, which he was to have 
on A. s death, 20,0001. for and as ber portion or fortune. | A, by 
her will bequeathed to C. 20,0901. © as and for a fortune, and a 


« vancement far her in life,” to be paid within fix months after 


her death, with intereſt in the interim. It was held, that C. was 


entitled to one 20,000 J. only; the object and the amount of both 


the proviſions being the ſame, Finch v. Finch, 4 Bro. Ca. Ch. 38. 


69 


Whete a bequeſt by s parent, or one i laws" parentie, | hall be 
preſumed to be ſatisfied, and revoked by the ſubſequent gift 


of a portion, ſee (V. 2), ſupra, palſim. | 


| That a gift to a child in fatisfaQion of all claims will not bar 
its diſtributive ſhare of a reſidue undiſpoſed of, fee ſec. 1. 


A. 14. ſupra. 


* 4 * . : * 


or their claims, 


1 Veſ. jun. 534. S. C. S. P. in Smith v. Camelford, 2 Veſ. jun. 
8. 


381 


| - * | | 7 ; 
.. 2. In teſpecl of the Time of Payment, 
| 87281 * NV. 1. To a Creditor, or Wife. b << . 1 


34, WL. toreward the good ſervices of 4. M. gave her a bond 22. 
for 300 L and intereſt; and afterwards paid her 100 J. of it. He | el 
; then made his will, and gave all his lands in F. for a term of years, K 
e upon truſt to raife and pay, within true years after Bis death, to Fas 
f A M., 3001.” And he alſo deviſed other lands for another term ? 
of years, on truft to pay 2007, to 4, M. within one year after his death, ofa 
$ Nie Matter of the Rolls inclined to think thefe legacies contin- a 
8 gent, and that, if the legatee had died before the times of pay- 5 
ment, they would have ſunk into the land; and the rule of ade mp- 445 
tion not extending ſo far as to take in a contingent legacy, he _ 
decreed, that they were not in ſatisfaction of the bond. Nicholls | ly 
v. Judſon, 2 Att. 300. 4 5 | ek 
. E. G. bequeathed 2000 J. to truſtees, to pay the intereſt to 4; 
bis wife for life, and after her death the principal to his ſon, whom Go 4 
and two others he made his executors. The ſon made his wi Fa 
without any reference to his father's, and thereby gave 10,000 /. It 
5 to other truſtees, to pay the intereſt to his mother for life, and : 
then the principal to go to the children of his fiſter S., and he ie 
charged it upon his real and perſonal eſtate, to be paid to the 2 
truſtees within a month after his death. A queſtion was, Whether Ball 
the intereſt of the 10,000/. was intended in ſatisfaction of the 8 
intereſt of the 2000 J.? Lord Chancellor held not, ſince it was WT 
the rule of the court, that a legacy, to be deemed a ſatisfaction, 2 
muſt take place immediately after the teſtator's- death; and al- A 


though the payment was here poſtponed only for a ſhort time, ſtill 
that made no difference; and his lordſhip une between 
the caſes of ſatisfaction of debts and ſatisfaction of portions, ſaying 


the latter had gone further; for that, where the proviſions moved oy 

from the father to the ſame perſons, and for the ſame purpoſes, 7 

- , - the court would overlook little circumſtances of time as to the £ F 

| 155 it appeared to be a double portion. Clerk v. Sewell, 4 15 

„ . 90. 2 | . 228 

Pg Upon marriage the huſband gave a bond to truſtees to leave : f 

the wife 300 J. (being her fortune,) payable in a month, in caſe ſhe « 4 

ſurvived him. By his will he gave her 5001. payable within fix 6 

months after his deceaſe, and ſeveral ſpecific legacies. Lord Chan- * þ 

k callor Thurlgw held, that the legacy was pot a ſatisfaction for the Fo 

|  - 3894. ſecured by the band. He relied much upon the difference 5 

: in the time of payment, as taken in Clert and Sewell, pl. 2. ſup. and 3 4 
be diſtinguiſhed this caſe from that of portions, where the Fa , « + 

1 ing bound to make a proviſion, is conſidered as having, by the — be 
£ legacy, performed that obligation, and alſo from Blandy v. W hitmore, IM 

and Lee v. ID Aranda, ſect. 1. u. I. pl. 6. ſup. where the wife ; PY 


being entitled to adminiſtration, the fund was veſted in her before 
the time at which the covenant was to be performed. Haynes v. 3 
Mica, 1 Bro. Ca. Ch. 129. See Cantle v. Morris, ib. 133. note. 


. 


2 1 | 
Deviſe. 5 

e S 25 3 een ener een eee 
VN. 2, To Children, &c. in reſpect of Portions. 


1. R. B. on his marriage in 171 3, ſettled Exchequer annuities for, 
years to the amount of 3ool. per annum, in truſt for, himſelf ſor 


life, remainder for his wiſe for life, remainder for his children, in 


ſuch manner as he ſhould appoint. ' By the marriage there was only: 
one child, a, daughter. In 1720 R. B. deviſed all his real and per- 


ſonal eſtate to his wife and her heirs, charged with 10,000 hor a: 


ion for his daughter, payable at 18. After it was determined t 
F was eee 2 BIG. annuities, ang ng 
, B. made no appointment, the queſtion then was, Whether the 
10,000 /. bequeathed to her by his will ſhould, be. taken, to he in 
ſatisfact ion of theſe annuities? Lord Hardicke held not; 1 0 
were, be ſaid, caſes where the court leant agaiuſt double portions, 


as, for inſtance, that of an elder ſon and more childrey, but it was | 


otherwiſe there, in the caſe of an only child, where not ſo &xpreſſed 
by the father. In _reſpeRt to the doctrine of ſatisfactious, his 
lordſhip ſaid, the thing given muſt be of the ſame nature, and at- 
tended with the ſame certainty, as that in lieu of which it is given. 
It was true, that there they. were both of the ſame nature; both 
perſonal eſtates; but the legacy was ſubjeQt to a contingency of the 
daughter's arriving at 18, and it would be hard to fay, that a 
re contingency ſhould take away a portion abſolutely veſted. 
afis v. Uthawatt, 1 4th. 426. See Saund. note ib. 3d edit. 427. 
2. A. MH. agreed, upon the marriage of his ſon, to convey lands 


to truſtees, to ſecure 300 J. to the younger children of the mar- 


riage, to be paid as the ſon ſhould appoint, and for want of ap- 


pointment equally, at 21 or marriage. 4. M. aſterwards, by his 
will, made a large proviſion, for his ſon's children, at their ages of 


25 or marriage, and then died, without performing the agree» 
ment. Sir Thomas Clarke—* It is now a ſettled rule of conſtruc- 
tion iu caſes of ſatisfaction, that where a debtor by his will gives 
&« 2 larger or as great a benefit, there, even if the eſtate be ſuſſi · 
« cient for both debt and bounty, the teſtator is not ſuppoſed to 


et intend both; the court however diſlikes the rule ſo much, as to 


lay hold of any minute circumſtance to take the caſe out of it, 


as that the thing in ſatisfaction ſhall be equally certain as to the 
| & duration and commencement of it; otherwiſe, though oftentimes | 
4 larger, it ſhall not be held a fatisfaftion. By the agreement 


« the children were entitled to 800 J, by the will twenty times 
« as much, in the whole, is given among them; but then it is ſo 
« given, that if they do not arrive at 25, or do not marry, they will 


«© be entitled to nothing. It falls not within the rule of ſatisfac - 


« tion to which the court has adhered z and they are entitled to 
« both,” Firſt point in Matthews v. Matthews, 2 Fefe 635. 
See Davie v. Hooper, 1 Bro. Par. Ca. 351. and Davys v. Howard, 
5 ib. 502. ; | 3 

T. C. gave a bond to truſtees, with a condition, that his 
executors ſhould, within fix months after his deceaſe, pay 5009 J, 


to 


IViner +68. 8 
—5i5i— 


to the truſtees for the uſe of a natural ſon, the intereſt to be ap- 
plied for his maintenance i 21, and the 22 then to be paid 


1 was, on a re-hearing, affirmed. 7eacock v. 


0 : * * 
> 
F.% 
. - 
. — 
= 
D | . 


\ 


im; but if he ſhopld die, living the father, or under 21, then not 
to be paid. 7. C. afterwards, by his will, gave 15,0007: to 
truſtees, to pay 2097. per annum for the maintenance of the ſon 


af, and then'to pay him the'1 5,000.3 but, if he ſhould marry 
| Between' 22 and 25, and die, to pay the whole to the iffue 5 but if 
ke died unmarried before 25, then the whole over. It was con- 


tended, this/ was the common caſe of double portions, which the 
court will atways lean againſt ; but Lord T3urlow ſaid, the rule 
is, that where portions are charged upon an eſtate, which will go 
to the eldeſt” ſon; additional portions ſhall be like laws made after 
others, and-repeal the former; but there is no caſe where ſuch 
proviſion as this has been ſo held. Here che bond is the original 
it ; then the will provides for that only child and other rela- 
ns; aud as theſe different proviſions 'veſt in him at different 
the bond is not -fatished by the legacy: and this decree 

7 alconer , I Bro. Ca. 


” ty 4 


CE. 295. 


"4. U. H. in execution of a power charged lands, of which he 


was tenant for life, with remainder to his iſſue male in ſtrict ſet- 
tlement, with 20097. for portions for younger daughters, and in- 
tereſt by way of maintenance. He had iflue a. ſon and two 
daughters. After having made different bequeſts to his daughters 


by his will and two firſt codicils thereto, he, by a third codicil, 


{which was conſidered as a revocation of the former bequeſts,) 
gave each of them 20,000/. to be equally divided between them, 
fo be-paid or ſecured within 30 days of either of them being married. 
The queſtion, Whether the legacies were intended as accumulative 


proviſions for the daughters, or as/a fatisfation for their claims 


under the ſettlement ? was diſcuſſed much at length by the bar, 
who embraced in their arguments a great variety of collateral cir- 


cumſtances attending the caſe. Upon the whole, Lord Chancellor 


Thurlow held, that the proviſions were conſiſtent, and that the 
cies were not intended as a ſatisfaction for the 2000 /. 
nbury v. Hanbury, 4 Bro. Ca. Ch: 352. 329. | 2 q 


Where a bequeſt by a parent or one in Joco parentis hall be pre- 


ſumed to be ſatisfied, and revoked. by the ſubſequent gitt of 


' portion, ſee (X. 2) Supra, Peli. 
(b. e) Immediate Deviſe. . 
see (N. by ſupra, 


10 
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over took place — Denn v. 


rent proportions, among t 


| where a perſon takes by execution of a po 


| * #25 Na 
EVIS E to 4. an child, for life; remainder to the U 
"ſon" of ber body, J living at the time of her death, and the 
ſons:ſucceſ- 


| - heirs male of. ſuch firft ſon; remainder to her other | 
fively,"if living; &c. and their heirs male ; and for default of fuel: 


iſſue male ts B. A. had one ſon, who died in her lifetime, leaving 
a ſon. The court of B. R. clearly, though reluctantly, held, that 
neither the ſon, nor the grandſon took any eſtate, but the deviſe 
bo g ſhaw, 6 Term Rap. 
J. R. 512. e ee ib, 519. cited by Len J. 


8. F. 
See (M. e) (N. ©), ſupra. - 


%.. * 


e 


Legatee 7 in the 7. Maler, s Lifetime. . 


EQUEST of zo, ooo J. to teſtator's wife for life, and es- 
wards to be diſtributed amongſt his children as ſhe, by 
deed or will, or infirument in the nature of a will, ſhould appoint. 
The wife married again; and; with the aſſent of her ſecond huſ- 
band, made a will, Magn: ſhe appointed the 30,000/., in diffe- 
ree of- teſtator's children. Two of 
them died afterwards in her lifetime. It was contended, that the 
inſtrument executed by the feme covert being in execution of a 
bare power, the appointees did not take under it, nor under the 
perſon executing i it, but under the giver of the power, and as le- 
gatees in the will of the teſtator; * to the 3 — 
es under the 
authority of that power z and therefore thats legacies veſted in the 
two children, who died in the wife's lifetime, although they did 
not ſurvive her. Lord Hardwicke admitted the principle to be 
true to certain purpoſes, but not to the extent contended for. 
There was no caſe, he ſaid, to this effect under a will; fince, - 
whether that will operated by way of giving a. legacy, or cages 
derived from the teſtator in that will, or by way of execution 
power, or infront in the netere of —— caſe be 
him), which was the ſame, ſtill it was à tefamentury act; and the 
law ſays, a teſtamentary act is but inchoate during the life of the 
teſtator, from whoſe death only it receives perfection. His lord- 
ſhip therefore held, that nothing veſted in the children, who died 
. — wife's lifetime. Dube of Martberoagh v. Lord Godalphing 
2 ef. Gt. « 
2. Feme covert, having, vonder marriage articles, 2 power by 


deed or will, to appoint 4000 U., appointed it, by will, to ber 
nephew G., he paying au annuity in conſideration 275 it. G. died 


in evlifetime. Lord Hardwicke held the appointment to be void; + 
Vol. 128 . Cc | for 


. 2 What i is a Cpl Don. (7. hems 0x e 


(Y. o) pc . in relpect of the Death 501 the — 


t the general reaſoning he had gone upon, Ole v. Heath, 
1 


FEI 


Diewiſe. SETS 
it aroſe under a power, it was a teſtamentary diſpo- 


| 881 of which is, that it is ambulatory, and 


te till the death; nor can any one, dying in his 
take under it. On the caſe of Burnet v. Holgrave (ſtated 


_ in 8PFir. 368.,, N. 1). ), which, was urged againſt his lordſhip, he 
| obſerved, that it was = cauſe-heard by conſent, and not adverſary, 


ich took greatly from its weight of opinion. Bat, taking it as 


- 


adminiſtrators do not always take as repre- 
ſentatives, but, in ſome-inftances, as in caſes pur autre vie, as 
-new ſpecial occupants; and if took ſo as 'to be further 

truſt, in that light it was different; and the 
did this in ſupport of the truſt, one of the ceſtui que 
tr being then living, nor could he be defeated by the death 

of truſtee in teſtator's lifetime.” But his lordſhip concluded 
with ſaying, that the cited caſe was but a ſingle one, and contrary 


ff 
F 
F 


135. Second point in Maden v. Andrew, ib. 57. 8. P. 
3. Teliator gave — his eſtate to his execuri, or be 
-executors, adminiflrators, or and appointed is executrix, 
who died in his lifetime. Mr. J. Wright, at the Rolls, held, 
was made to E. as executrix, and the ſubſequent 
be . and then having lapſed, it muſt go to 
kin. one v. Nuant, 24th. 86 22 
ive the ſeveral ies following, which I will ſhall 
id to the ſeveral perſons hereafter mentioned ; and that 
m ſhould die before the fame ſhould become due 
will that they ſhall not be deemed lapſed lega- 
> teſtatrix particulariſed the ſeveral legatees, 
executors and —_ I give 5010.“ 
the feſtatrix's life-time, Lord Hardwicke thought, 
„ though the teſtator ſhould ſhe an inten- 
ſhould not lapſe if A. ſhould die before him, 
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expreſs words, and ſubſequent to this was a legacy to A., her 
executors and adminiftrators, ſa that, in caſe of her death before 


the teſtatrix, other perſons were named to take, which made a 


difference. And he decreed for A. s adminiſtrator, Sibley v. 
» 3 Ath. 572. See Bridge v, Abbot, 3 Bro. Ca. Ch. 2 


1 


« due to me on bond, and all intereſt that ſhall be due for the 
« ſame at my deceaſe, and I deſire my executor to deliver up the 


& bond to be cancelled.” R. C. died in the lifetime of the teſta- 


trix. Held, the legacy was not lapſed, but that R. C.'s daughter 


and ſentative ought to have the benefit of this diſcharge of 
the debt: and the bond was directed to be delivered up to be 


| cancelled. + Sib/horp v. Mam, 3 Ari. 580. | 1 Vef. 49. 8. C. 4 
89 „ . 


8. 1 


it wn, there were ſeveral differences ; among which were, * that 
<c-the intment was not to the huſband but to him, hi: 
» „ and atminiftrators, and on trufs to pay thereout ; and 


SE E285 geg. g. Kerr 33 


cient to exclude the next of kin; but, in tbe 
| Caſe before him, the event of a lapſe was provided againſt in 


. T likewiſe forgive my ſon-in-law, R. C., a ae of goo. | 


| randy ur The Lord Chief Baron, in 


1 P. V. 86, note, 5th edit. 


Deviſe. \ 
L N. D., the ſum of 300, which 
| FE of his eſtate in S.: and I. further 
— to A en owing from him to 

cuſtody at the time of. 

4 my me, nd which full be ound in m7 due thereon.” The 
mortgage debt was alſo ſecured by bond z beßide which, N. D. 


bonds were in the cuſtody of the teſtator at his death. N. D. died 
in the teſtator's lifetime. After great conſideration, , the court 


amounted to a declaration, that in all events the bond ſhould be 
delivered up, and therefore of neceſſity operated for the benefit 
of the repreſentative ʒ that in the princi caſe the word uſed by 
the teſtator was, © give,” and not and, {what was 
more material) that the bond was directed to be delivered up to 
N. D. ( perſonally), and there was no direction whatever for de- 
livering up the mortgage; and therefore the court ſaw no reaſon 
for departing in this caſe from the general rule, viz. that a teſ- 


tamentary diſpoſition muſt lapſe b * death of the legatee in 
3 Tir v. Baker, Excheg. 1789, 


the lifetime of the teſtator. 
7- * I return 4. his bond for 400 J., with the intereſt due 


& thereon, which he owes me.” The bond was a joint one from 


A. and his ſon. A. died in the teſtator's lifetime. This was held 
a legacy, not a.releaſe ; and therefore the bond remained in force | 
yrs n 231. 


See (C. c), be. 3. infra, referring to Caſes of Lapſed Shares 


of the f Perſonalty, "death of the Legitee in the 
| Teſtator's Henne. "7 


gatees dying before Day of Payment; the Charge 
being on Lands, or otherwiſe. 


Sec. 1. Lapſed. wr * | 8 a 
N. I. — a real or o mixed Fund. 


Tegan fa u He 
R 0 | 
| Cc 2 4. Teſtator 


25 perſen of the ſon-in-law, and that charge 
therefore was not ancillary to the former bequeſt to him, but 


'S 


| (z c) Laahiiouacy, 5 hats 10 100 of Le- Vier 377. 
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hd 


_ . Devite, 


2 Tenster GoHRHUII His lands to truſtees und their Heirs, in truſt 


Lf. 
t6 ſell his lands in M. and P, and out of the purchaſe-mortey 
| 9 pay his'debts* and as to chr reſt of his lands, in truſt, thereout 
6 pay his debts and legacies.” And he bequeathed a legacy of 
538 1. to his nephew T. P., 10 be paid at hir age of 21 or marriage. 
E, died under 21, unmarried. The perſonal eſtate was worth 
ut 2800 The lands in M. and P. were not ſufficient to pay the 
debts. a bill, by the adminiſtrator of T. P., for the legacy, 
Lord Ch. Hardwicke held, that as the legacy was charged upon 


the real as well as the petſonal eſtate, it could not be raiſed, ſince 


- the Tegatee had died before the time of payment. In caſes, he ſaid, 
_ where Tegacies wete chargeable on a mixed fund of real and per- 
hal eſtate, it was a Uifficulty Which always ſtuck with him, that 

the real eſtate, which was only an avxi/iary fund to the perſonal, 
ould be thargeable in a different manner, and not be liable to 
the fame rules and detetminations with the primary ſecurity ; 


But ke found the reſolution, that there was no diffetence between 


charge on the real effate only, and a charge on that and the 
_ perk al alſo, foo ſtrong to be then Miaken. It was contended 
alſo, that the court might ſo marſhal the aſſets as to give a com- 


lordſtfip faid, would hold only where it was proper to be 
done when the legacy firſt took place ; and not where it was 


wing to a fact ſubſequent to the death of the teſtator, and a 
0 ere accident, as here, the death of the legatee before 21. 


_ \ Prowſe v. Abingdon, 1 At 482, See Reymiſh v. Martin, 3 ib. 


ay Teſtatrix deviſed to G. C., his Keirs, executors, c. all her 
real aud perjonal eſtate not otherwiſe diſpoſed of, to the intent 
that thereout her ſeveral 1 * might be paid; and ſhe gave to 
2. L. 2000 l., in truſt for his daughter AH. and he, till ſhe ſhould 


7 attain 18 or be married, to place out the ſame ar intereſt, and to 


pay if, with the intereſt, to M., at 18'or marriage. And ſhe 
directed the 2000/. to be paid to T. L. within a year and a half 


= after her deceaſe. T. L. died in the teſtatrix's lifetime, and M., 


his daughter, half-a-year after her deceaſe, unmarried. Lord Hard- 
wicke held, that the death of the infant, before the time of payment 
to the truyfiee, (not that the latter's death occaſioned any difference) 


made the legacy not raiſable; the rule of the court being, as to le- 
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gacies out of real eſtates, that, if given at a cettain time, of payad/: 
n time, and the legatee dies in the interim, Hey fink 
to the inheritance ; ſo, if given out of a united fund of real, and 


perſonal eſtate, the conſtruction, he added, is the ſame, Vun v. 


Clark, 1 Ath. 5 10. | 
4. T. C., purſuant to a power, by deed charged lands after his 
wife's NN with ſeveral ſums of 675 J. each, for the portions 
0 


of each of his younger children therein mentioned; to be paid to 


Juch children as ſfould have attained 21 before his death, within 

one year after his death; and to ſuch child aa ſhould be under 

zl at hig death, 7 be paid to his ſons at 21, and to his daughters / 
Crs © $0 | | at 


Fd 


Pete ſatisfaction out of the perfonal eſtate; but the rule for doing 
„ his 


- Debit, 


1 © at a1 v7 marriage 1 * happen, with intereſt from hi 
: | Tk till payment. T. C. die Pots n V., one of his da 
it ters, died unmarried, at the age of 16. On a queſtion, whethe: 
f V. 's portion of 675 J. was tranſmiſſible at her death, or ſank into 
5 the eſtate, Lord Hardwicle ſaid, it was then ſettled that, wheth 2 
= a portion charged on land were given with or without intere! 
5 by deed or by will, if the perſon died before it became payable, jt 
5 ſhould finkinto the eſtate. And he denied the authority of ay 
n v. Cave, 2 Vern. 508. (ſtated alſo 8 Vin. Ar. 379. fide note to I 
— .. 18.) and conſidered Fackſon v. Farrand, 2 Fern. 424. (ita 
J, | alſo 9 Vin. Abr. 379. ſide note to pl. 18. and ib. 404. 9. 2 
on | as quite an anomalous caſe, upon which be laid ply eb "ire 
it | Boycet v. Cotton, 1 At, 5 . 
I, 5- Bequeſt to truſtees of 8000 J. to lay out in lands, to he ſet- 
4 tled to the uſe of T. M. and the heirs of his body; and far 
7 default, c. upon truſt to raiſe and pay to E. L. 2000). E. L. died, 
. and then T. M. died, without iſſue, Decreed that the 2000 J. (the 
je bequeſt of which to E. L. had been determined by a former 
d genes not to be too remote) ſhould Gnk into the eſtate, in fay 
"A of the heir; ſince E. L. died before the contingency on which it | 
8 was payable. Atturney- General v. Milner, 3 Ai. 112. | 5 
— 6. A. B. by deed. poll directed the * therein nameg, . 
48 after his death, to ſell his real eſtate, and to divide the purchaſe 
. money and the reſidue of his perſonal eſtate among his fix daugh- 
1. ters equally, as follows; viz. the ſhare of each to be placed out 
*J . At intereſt, and the intereſt to be peid them during thy ir hyes,; 

. and after their reſpective deaths, the ſhare of each to be paid to 

er all and every her children by her firſt huſband, except an. elc | 
nt or only ſon, equally ; und if but one, then to. ſuch only child; 
to to be paid to he ſons at 21, and to the daughters at 21 or marria ty 
14 with uſual benefit of ſurvivorſhip: provided, that, ini caſe all 2 | 
to © children of any of the ſaid daughters, except as aforeſaid, ſhould a 
he die before any of their reſpective ſhares ſhould become payable as 2 
alf aforeſaid, then the ſhares to go to the eldeſt or only fon at 21. . 
7 Provided further, that in caſe one or more of his three eldeſt 5 
11 daughters /bould die without any child or children living at her or 
he their reſpeRtive deaths, or there bring ſuch, oll of them ſhould die before 
e) their or any of their reſpective parts or ares ſhould become payable, 
= then the part or.ſhare of the ſame daughter ar daughters to go to 
Ble the children-of the others of them, - A. B. afterwards made his | 
nk | will, and. deyiſed the reſidue of his eſtate upon the ſame truſts as | 
* in the deed. H. B., one of the three eldeſt daughters, had iſſue 
v. by her firſt huſband, one ſon and one daughter, both of whom 

| died in the lifetime of their mother; the ſon having attained 21, 
his Lord Hardwicke held, that the mother's ſhare never veſted in the 
0 fon, but went over to the children of the other two ſiſters. Bes- 
'to net v. Seymour, Ambl. 523. 5 f q * 
wa * . ap were given to infants out of land, (charged gene- 
r rally with debts,) payable at 21, with intereſt at three per cen. 
ers i Oe of the infants dying before that age, Sir Lind Kenyen at ws be 
at 1932 1 e Rol 0 
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* 
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Rolls, after great conſideration, decreed that the legacy lapſed. 

_ - "Gawler v. Standwicke, Rolls, 1787. 1 Bro. Ca. Ch. 106. n. Har- 
rijon V. Naylor, 3 ih. 108. 8. P. 4 A 


8. The mere gift of intereſt before the day of payment will 


not render legacies veſted that are charged upon real eſtate, 
whether as a primary, or ſecondary fund. In Yan v. Clerk, 
1 Ath. $12. * But, as to legacies payable out of perſonalty, it is 
; Otherwiſe; ſee /ec- 2. n. 2. pl. 17. et ſtg. infra. 

9. Where a n upon a mixed fund of perſonal, 
and real eſtate, if the perſonal aſſets are ſufficient, the legacy is 
payable, though the legatee die before the day of payment; 
_ Otherwiſe if the legacy be out of a real eſtate only. In Richardſ/en 
v. Greeſe, 3 Ath. 69. 8. P. in Sberman v. Collins, ib. 320. See 
alſo Cox's n. 1. in 2 P. Nut. 612. and Butl. note 1. Co. Litt. 
237. a. | * * . 


| VN. 2. Where payable out of Perſonal Eſtate. 
1. 6 IN legacies there is a known diſtinction between the time 
1 being annexed to the /ubſfance of the gift, and to the 
« payment. If complete words of gift direct the executor to pay, 
. *« the other words only fix the time of ſuch payment, and then 
« the legacy veſts and is tranfmiſſible, though the legatee ſhould 
4 die before the day of payment, as a legacy given, to be paid at 
«24. Bat, if the time be annexed to the ſubfance of the gift, 
* as 2 For © wher' he ſhall attain 21, it will not 


« yelt before that contingency.” By Lord Mangfeld, in Goſt v. + 


Nelſon, 1 Bur. 227. 
. A. bequeathed to his daughter 200 /. to be paid her at the time 
of marriage, or within three months after: provided ſhe married with 
 approbation of his tue ſons. And he willed, that the ſhould yearly 
receive; till ſhe ſhould marry, 12/.; and that his leaſehold eſtate 
ſhould ſtand charged with the payment of the 12 J. per ann., and 
"the ſame to his ſons ſubject thereto, The daughter died after 21, 
but without being married. Bill for the legacy by ber adminiſtra- 
tor, who contended, that the 12 J. per ann. was in the nature of 
intereſt ; but this was denied; and it was determined, that the 
legacy never veſted, the condition not having been performed; 
d Lord Hardwicke expreſſed himſelf the more-ſatisfied with his 
decree, becauſe the legacy appeared intended as a portion. Atkins 


"i v. Hiccocks, 1 Ath, 500, 


3- Teſtator bequeathed the intereſt of 1500/7. to his brother 
C, B. for life, and after C. B. 7 death he gave the 1 500 J. to his 
younger ſons and daughters, ſhare and ſhare alike; but in caſe 
. he fbould have only daughters, then unto and among the younger daugh- 
tert, and to, be paid 10 them, all, each, and every of them, at and 

ben they ſbould have obtained 21 years. © But no elder ſon, if more 

than one ſon, nor any elder daughter, if there ſhould be only 

daughters of C. B,'s living at bis deceafe to have any ſhare in 41 

| | 1 
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of the 200 l. when the fame ſhould become due; and he deviſed 
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23001, C. B. had a ſon and two daughters 


late the produce, unleſs teſtator's daughter ſhould ſurvive her 
huſband, and then to pay her the ſame for her life ; and after her 


: LE 
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right of 
| "the words executor? or odmin;fraters uſed, or any other worgs 


Deviſe. 
when the will was 
made, and had afterwards another ſon. L., one of the daughters, 
married, and attained 21, but died before her father. It was 
determined that L., not having ſurvived her father, her ſhare in 
the 15004. did not veſt, although — attained 21. Billing fley v. 


c Wills, 3 All. 219. 


4. Sir A. E. bequeathed to his grand-daug 4. E. 1800 l. 


to be at her own diſpoſal, in with the conſent of | 
certain perſons. A. E. died 2 The 


pres worms to be a condition precedent z and, as that event 
* the legacy did not veſt. Elion v. Elton, 3 Atk. 
$05. 5 n . 159. 8. C. 3 
queſt o the refdue of perfonalty.( j to a preceding | 
truſt, Ad failed) to A, when ſhe ſbould attain 21, was beld to 
2 — by A. s death under 21. In Hole v. Cox, 3 Bro, Ca, 
8 


. ans exits, freaeden their reſpeFive par- 


_ ticular circumſtances, to the al rule - ſup. and 
. yg” Was 18, 9, | 


10, 11. 


6. Gift by will of real and perſonal eſtate, in traſt to accumu- neo 


deceaſe, to divide the property nn _—_— her iſſue ; but that 
diviſion to be only when the be 21 years old; 

endif any of hom were ten bu, and had had def lawful iſſue, then the vnn for re 
of that iſſue to receive his ſhare z but if his daughter verſint the 

Loppencd ts die wit bout axy child, or the youngeſt of them ſhould — 
not arrive to 21, then his ſhare to go to four perſons;; and if any Lage, and 

of them ſhould be then dead, to the ſurvivors. At the making - ax dag 


of the will A. the daughter had one child B., (to whom the dran, 


teſtator ſtood godfather) who afterwards attained 21, married, 2 


and had four children 4 but both B. and her children afterwards underſtood it 

- died in Ls _ On the death of 4. the huſband of B. p. L“ 

\ 2 the F 3 An ht either of B. or of her iſſue by him. Throw in 
1 


in favour of the ulterior: deviſees. L19y9 v. 
9 this decree the huſband appealed ; contending that the *** 
property veſted abſolutely i in B. wife, on her attaining 21, 
ſubject to her mother's right to the produce for life. He alſo 


 infiſted on his claim as repreſentative of his children, who ſur- 


vived. B. the mother, and who, if it had not veſted in B., muſt 


| have taken; the 2 roviding, that, F the parent died before the 


are ar the child ſhould take. On eee 
the whole tenor of the will indicated an intention 

perſon ſhould take any tranſmiſſible ſhare, before his or her 
— ng in poſſeſſion took place. In no clauſe were 


...... | 


- 


W oF — happen to dit evithout . 
which introduced the -bequeſt over, could not mean, if if Je ba 
4 to die evithout ever had any child, for that —_ 
ew could not take place, ſhe having a child living when he 
made his will; and they therefore meant, if ſhe died without any 
child /iving at ber death. And the decree, was affirmed. Thick 
7 v. Liege, ” Bro. . Parl. 329. See Billing fley. v. Wall, 
3. h. 
7. Teſtator deviſed his veal eſtate to M., his heir at law, 4 
his ifſue- male, in ſtrict ſettlement ; and in default, Qc. in truſt 


to be ſold z and he willed, that the money ariſing by ſach ſale 


or ſales ſhould be equally diſtributed among the three ſons. and 
daughter of his late niece A., or the furvivors or e of them. 
Two of the children of A. died in the lifetime of M. the heir at 
law, who afterwards died without iſſue. It being held, that the 
produce of the ſale directed by the will was to be conſidered as 
ſonal eſtate, the next. was, Whether the ſhares veſted at 
the death of the teſtator, or of M.? Lord Chancellor 
dorvug.— 46 This is a caſe of real eſtate, to be converted into 
40 money af a given period. 


44 the death of the teſtator; but the circumſtances of the will 
give it a very different effect. In this will, the penning of 
| ©" which is very particular, when once you ür his i intention, that 
« they Mall take it in money, which is clearly the ſenſe of this 


vill, there is no giſt till the diſtribution: the object of the 


«c URbution 3 is pointed out to be among the perſons-named, 2 
at the ſurvivors or ſurvivor. That excludes the poſſibility of 
c taking in, as objeAs of the diſtribution, perſons who are dead.” 
AI v. Winder, 2 Veſ. jun. 634. 
g. Bequeſt of reſidue, to be equally divided among teſtator's 
four children; but the ſhare of J., who was one of them, to be 
inveſted for her ſeparate uſe for liſe, and the principal for her 
child or children at ber deceaſe, if more than one, ſhare and 
alike : provided, that in caſe any of his ſaid children ſhould die 
before their legacies ſhould become payable, without having any 
ue, their ſhares ſhou'd go to the ſurvivors of them: provided 
rther, that in caſe any of his children ſhould die before their 
ſhares" ſhould become payable, leaving any child or children, then 
the child or children of ſuch his ſaid children, who Hou ſurvive 


| their ſeid parent, ſhould be entitled 10 the ſhare of their — 


parent. At the date of the will J. had three children, who all 
furvived her; at the death of the teſtator ſhe had three others, 
and three more aſter his death. Of theſe latter fix, three died 
in her lifetime; and their father claimed their ſhare as their 
repreſentative. The Maſter of the Rolls grounded 1 
chieſiy upon the cireumſtanoce of J. having three children living at 


te execution of the will. He ſaid, that if it had veſted in them, 
. - pnd they had died befbte the teſtator, it would have lapſed. In 


baer, he io e the contrion ought to be * 


| I think it in general true, that theſe. 
words“ (i. e. of ſurvivorſhip) „ will not prevent the veſting at 


* 5 
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% 
the neſting and upan the citeumſtances only he thought they 
did not veſt in og before him. The teſtator, he obſery ; 
anxiouſly ſtipulated, that, if there was only one child, it ſhould 
go to that one. It was impoſſible that he could mean the three 
then living to take veſted intereſts, which, in caſe of their death 
before him, would have made it an undiſpoſed of reſidue. He 
meant, at all events, to diſpoſe of that reſidue. Nothing, there- 
fore, veſted, till the death of their mother. But his Honor 
relied entirely upon the ſpecial circumſtances; for he thought a 
gift to a child, and at her deceaſe to ber children, without any 
thing elſe, would give it to all the children ſhe might ever have. 
He held, therefore, that the , ſhare of 7. was diſtributable io 
fixths, and the father was not entitled. Spencer v. Bulkeck, 2 Vc. 
jun. 667. * n | n oy; | 
See Finer v. Francis, ſtated (X. b), ſup. ſec. 1. pl. 3. where there was a gift to the children of A. 
equally to. be divided. One of them dying in the teſtator's lifetime, it was contended, that a third of 
2 but it- was held, that the teſtatar meant ſuch perſons as pn be children of A, 
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9. Teſtator gave to A. the dividends of 500 J. three per cents, 
until he ſhould arrive at the full end of 32 years, at which time 
he directed his executors to transfer to him the principal ſum of 
00 J. of her three per centi. for his own uſe. A. died before 32. 
For his perſonal repreſentative the eſtabliſhed diſtinction between 
if and when was relied upon; but Lord Chancellor Loughborough 
held the legacy was lapſed, -there being no gift of the principal, 
but in the direction to transfer at a period which never arrived. 
As to the dividends, he (aid, they were a diſtin legacy; in 
| other. caſes, where the gift of them rendered the legacy veſted, 
| | both the thing and-the-profit of the thing-was given; but here 
the fund was only to be taken out at a future period, while in 
the mran time the bulk remained with the reſiduary legatee. 
Batsford v. Kebbell, ' 3 Veſ. un. 363. Where legacies, payable in 
futuro, ſhall de veited by a gift of intereſt or dividends in the 
interim, ſee ſec! 2. 1. 2. pl. 17. & fog. infra. 
10, Bequeſt of ' refidue' to A. and B., two grandſons by a f 
deceaſed ſon, and C., a grand- daughter, by a dereaſed daughter, oh 
equally 3 the ſhares of A. and B., with the intereſt or accumu- | 
lations thereof, after à deduction for their maintenance and 
preferment, to be paid to them reſpectively at the age of 21; 
that of C., with the intereſt or accumulation thereof, at 21 or 
marriage; and if C. died under 21 and - unmarried, her ſhare to 
be equally divided between A. and B.; and, in caſe of the death 
of either of them, the whole to be paid to the ſurvivor; and if 
either of A. and B. died under 21, his ſhare to go to the ſurvivor 
of them; and if both H. and B. died under 21, and C. under 22 
and unmarried, the whole of their reſpective ſhares to go over. * 
A. and B. both died under 21 C. attained 21. The — 
was, Whether C. or the repreſentatives of the ſurvivor of A. and 8 
B. was entitled to their ſhares? Sir R. P. Arden, at the Rolls, | 
admitted a ſtrong intent appeared, chat, in caſe of their deaths 
under 21, their ſhares ſhould go to C. er vice und. — the 
2 | teſtator 


e 
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teſtator had only provided for the death of either grandſon under 
err 


event which had 2 the deaths. of both the grandſons, 


living C., nor could , though he had a great defire, 
ſupply it. The gift then to the ſurvivor remained in full effect. 
And he- declared the repreſentatives of the furviving 


entitled to two thirds. But, on an appeal by C. from this decree, 


Lord Chancellor Lowghborough, after remarking the abſurdity of 
ſuppoſing an intent to veſt it in the ſurvivor of the ns 


dying under 21, for the ſole purpoſe of ee „While 
them dy 


at the ſame time nothing was to veſt on one ing under 
21, or on all three dying under 21, (C. being unmarried) denied, 
that the words gave an abſolute intereſt to the ſurvivor of 4. and 
B. According to the uſual diſtinction between a gift at 21, and 
a gift payable at 21, the bequeſts would be veſted; but this part 


Vas not to be taken alone. By the ſubſequent words nothing was 


given till the period of majority but maintenance, and then on 

commenced the diſpoſition of the principal. Therefore, ſaid by 
lordſhip, it is a neceſſary term, that the perſon to take as a grand- 
ſon ſhall be in a ſtate of majority. The rule then that erabatraſſed 


tbe Maſer of the Rolli did not fetter the court. And his loruſhip re · 


\ 


verſed that part of the decree that dełlared it a veſted intereſt. And 
he next held, that the grand-daughter was entitled, by implication, 
to the whole. Mackellv. Winter, 3 Vef. jun. 236. 536. See 8. C. 
Rated more fully as to the latter point in (B. d), l. 7. igfra. 
* . £5. Sec. 2. Veſted. e , 
N. 1, Where charged on a real or @ mixed fund. Ls 

1. Teſtator, having two ſons, G. and C., and one daughter, 

deviſed different eſtates to his two ſons, and their ręſpective iſſue 


male, with croſs remainders between them; and declared, that, 
if G ſhould die without iſſue living at his death, whereby his eftate 


| ſhould come to his brother C., then C. ſhould pay to the daughter, 


within one year after the brother's death, if living, 2000 /. 
and that the eſtate ſo coming ſhould be charged with it. Then 
followed a declaration, verbatim ſimilar, for raiſing 2000 l. on 


Ces death out of his eſtate, in like manner. G. died, leaving 
two-ſons. Afterwards C. died without iſſue. Decreed. that the 


daughter ſhould have 20004. raiſed out of C. s eftate, although it 


never came to G. himſelf z ſince, by the words, „ whereby his 


«. eſtate ſnould come,” c. it was not merely meant, that C.'s 
eſtate ſhould go to G. per/anally, but to his line. Tollitt v. Tollett, 


x 


to be raiſed and paid to them immediately his wife's. 
out of his manors, &c. in Y., with —— his Re to 


Ambl. 177. 194. Second. queſtion in Mils v. Leigh, 1 Ath. 573. 


S8. P. See alſo Marks v. Marks, 1 Stra. 129. and Hill v. Bragb- 
ton, 3 Bro. Ca. Ch. 180. 7 fi 


2. T. C. bequeathed to each of his daughters, J. and P., 1000/., 


until the ſaid ſums ſhould be paid to his daughters, or ther re- 
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not defi 
that he did not defign it ſhould, when the daughter ſurvived him. 
And a difference was taken, in favor of raifing the legacy, where 
"the time of payment appeared to be poſtponed from the circum- 


% given, payable out of land, at a certain age 
4 legatee die before that age or time, it ſhall fink into the land; 


: 
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dmififirat#r, or aſſigns; and in caſe either of 


them died before him, then the ſurvivor, her executors, &c. 


1 OO 222 deviſed out of his moor | 
and in caſe, the part daughter ſo dying ſbould not fink into 

2 but  ſbould ventale and fe reifed fir ths henefe of his ſur- 
oiving daughter. The teſtator left one fon and two daughters, 
one of whom died in the lifetime of her mother. The rooo . 


was decreed to be raiſed and paid to her adminiftrator, notwith- 


ſanding the mother ſarvived ; | ſince the time mentioned in the 
will was not annexed to the ſubſfance, but to the payment of the 
legacy; and Lord Hardwicke, noticing that the daughter's 
repreſentatives were expreſsly named, added, that he, in a great 
founded his opinion on the clauſe directing, that if one 
— died before the teſtator, her ſhare ſhould be raiſed for 
the ſurviving daughter; for if, even in that caſe, the legacy was 


to fink, a much ſtronger reaſon was there to infer, 


ſtances, not of the legatee but of the fand. Lourber v. Condon, 
2 Atk. NE Fry v. Fry, 1 Bro. Ca. Ch: 192. note S. P. 

Was. were deviſed to S. till T. attained the of 21, 
and then to T. and his heirs ; on condition that he paid E. H. 601. 
within two years he attained 23. E. H. lived till T. attained 
23, but died within a year after. The legacy was decreed to be 


raiſed and paid to E. H.'s repreſentative; it being obſerved, that 


the teſtator appointed two years after T. attained 23 for railing 


the money, merely for the convenience of the eſtate. mer v. 
 Hantoch, 2 Ath-\507. v. Martin, Ambl. 230. and Man- 


ning v. Herbert, Ambl. 575. S. P. | 


25104. 2 gave to each of his daughters A. and M., 300 J. 10 be 


paid t is enecutor J. C., when be ſhould attain his age of 26 ; 
'but the willed, that they ſhould not be entitled to any in 
for the ſaid ſumt before the ſame become payable ; and he alſo 


willed, that his two cloſes in S. ſhould with his perſonal eſtate 


be liable to the payment of the faid ſums to his two daughters, at 


the time above mentioned. Both daughters attained 21, but died 
before J. C. attained 26. Lord Haydwicke.—< The legacies are 


„ given y, to be paid when J. C. ſbould attain 26. It is 
« true, general rule is, that where a legacy or yn = 
or time, | 


ec but this cannot be ſaid to hold ſo ſtrong, where the circumſtances 


& are taken from the conveniency of the eſtate, and not from the 
_ « perſon of the legatee. In the preſent caſe the time of payment 


« was moſt mani poſtponed, in order to t the burden 
« of. intereſt fallin 4 the ſon's eſtate tl he attained 26.” 


Hi lordſhip, therefore, decreed the legacies to be raiſed for the 
* bo ee Sherman v. Collins 
2 Cartridge, | 


7 3 Ati. 319. Smith 


Ambl. 266. 8. P. 
, M * l . CL Teſtator 


i. Teſtator deviſed lands to his mother for life, and afterwards 
to . R. and his heirs, Be and they paying thereout Jegacies tn ſeveral 
perſons, . which he willed to be paid within 12 months after his mother: 

| deceaſe, and charged his lands. therewith... One of the-legatecs 
- Jurvived the mother a month, and then died. His repreſentative 
was held entitled to his legacy; ſince the payment was deferred 
for 12 months, with a view to circumſtances, not of the perſon, 
but of the fund, and for the accommodation of the deviſce. 
| Hodgſon v. Rawſon, 1 Vg. 44, - Wilſon. v. Spencer, cited. il. 4d. 
. Hatchins v. Fey, Com. 716. S. P. 8 
6. Teſtator gave lands to M. B. his ſiſter, in fee, paying 100. 

per ann. to his wiſe ſor life, and alſo ſeveral cies to divers of 
teſtator's nephews and couſins, within 12 months after, his wife's 
Heath. | Several of the legatees died in the wife's lifetime. On 
a queſtion whether theſe legacies were lapſed or not, Lord Hard- 
Price, after adverting, in favour of an intention to veſt them, to 

he ſituation. of teſtator's relatives, and drawing a diſtinction, with 
reſpect to legacies, payable out of lands, , between.. proviſions by 
way, of portion, and gifts. to a ſtranger, adyerted to. Hadg an v. 
Rawſon, (pl; 5. ſapra),. as a caſe ſimilar to the one before him. 
With reſpect to v. Terry (referred to ſec. 1. u. I. pl. 1. ſup · M hich 
bad been relied upon ab no Ba of the heir, it was no expreſs 
gift, he ſaid, but merely à direction to pay at 21, which period 
could be the only time of payment. In Bradly v. Powell ( ſtated 
16 Vin. 45 1. pl. 1 5. ), his lordſhip would not have been of Lord 
Talbots opinion; he thought it a very, hard caſe, And he decreed 
the legacies to be raiſed. Tunſtall v., Braclen, Amb. 167. 1 Bro. 
Ca. Ch. 124. nate, 8. C.. 


77005 207 261-7; e e 
7. Deviſe of two houſes. to teſtatar's wife for life, remainder to 
T. in fee, he paying thereout to teſtator's vouſins A. and B. 200. 
a- piece, three months gfter tie death e hig zuife. A. and B. after 
ſurviving the teſtator, died in his wife's lifetime. Decreed that 
their legacirs were veſted, and tranſmiſſihle to their repreſenta · 
tives. Feale v. Titchener, Amb. 03. 1 Bre. C. Ch. 120. 3. S. C. 
Clarte v. Roſs, 1 Bro. Cb. Ca. 120, us Kemp u. Davy, ib. u. S. P. 
8. Teſtator gave an eſtate to his wife ſor life, and if there 
ſhould be no iſſue between them, then to A. charged with 100 /. 
to B. and 100 J. to C. to be paid infix months after the deceaſe of his 
=vife. Afterwards, B. being dead, he by a codicil gave 501. of 
her legacy to ſaid C. and 50. to D., to be paid when B. would 
have been entitled to receive it, had he liyed. C. died living the 
wife. Lord Thurhw adverted to the claſs of caſes which eſta- 
bliſned the rule, that where a legacy is given out of a; particular 
fund, with a reference to the time when it ſhould veſt in poſſe ſſion, 
a8, for inſtance, to B. with a charge to C. it is a diſtribution of 
the fund between the perſon to take in preſent, and him who is 
to take in future. Within this rule the caſe before him fell; nor 
did he fee that the codicil varied tha conſtruction. The 5 
to C. were therefore directed to be raiſed. Dawſon v. Killa, 
1 Bro. Ch. Ca. 119. . J N | 


9 Teſtator 


+ 


part to the deviſee. His lordſhip was aware 


Deytte. 

9. Teſtator deviſed lands to his ſon 7. in fee, after the deceaſe 
or marriage of his wife; with a proviſo, that he ſhould pay to his 
daughter M. 1ool. within one yegr after the death or marriage of bit 
wife. . died living the wife; but Lord Ch. Thurlow held, that 
the legacy veſted in her, the poſtponement of the payment for 4 
year being only to give time to raiſe the money. e period of 
marriage or death of the wife did not make à portion, as had 


been contended, in favour of the ſon. It was equally as much a 


gift of that part of the reverſion to the daughter, as of the other 

ere were many caſes, 
which he mentioned, and amongſt others Hall v. Terry, ſec. 1. 
n. 1. pl. 1. ſup.), that could not be reconciled with the caſes he 
had cited, nor with Lowther v. Condon 75 2. 255 Goodwin v. 
Munday, 1 Bro. Ca. Ch. 191. Pawſey v. Edgar, Thompſon v. Daw, 
and Morgan v. Gardener, ib. notes, 8. P. . arg | 

10. Teſtator gave all his meſſuages, lands, goods, &c, real 


and perſonal, to truſtees, to Pay ſuch ſums as they ſhould think 


per for the maintenance of his wife during her life, and after 
ber deceaſe, then upon further truſt to apply 3000 J. for the ſole 


and ſeparate uſe of his grand · niece H. ſubject nevertheleſs to the con- 


trol and diſcretion of truſteet, viz. if H. ſhould thereafter, in any 
flagrant fu om 4. herſelf, Li ſhould marry _—_ or wake 
out the advice and conſent of his truſtees, he then authoriſed them 
to deduQ from the 3000 /. as they ſhould think proper, and apply 
the money ſo deducted for the ſole benefit of his wife. He then 


gave, after his wife's death, ſeveral legacies, 24 in number 


(one of which, howeyer, was given to the four children of G. to 
be equally divided ſhare and ſhare alike), And he directed, that 
if his eſtate, after his wife's deceaſe, and payment of the 30007. 
ſhould fall ſhort of paying the legacies before given, the ſaid 
legacies, except H.'s, ſhould abate in proportion. He then pro- 
ceeded thus: ** of the legatees mentioned, 24 in number, it is poſſible 
t that one or more may die, before he, ſhe, or they become en- 
« titled to his, her, or their legacy or legacies ;“ and in that caſe 
he willed, that the ſum or ſums ſo given ſhould revert to his 


wife. H. died unmarried, in the wife's lifetime. For her repre- 


ſentative it was contended, that, but for the particular clauſes, 
the legacy would doubtleſs have veſted. Then, with reſpe& to 
the power repoſed, in the truſtees, that it was a condition ſubſe- 
quent, which would not prevent the legacy from veſting; but 
having never happened, was the ſame 3s if it had not been in the 
will, Then the only remaining point was, with reſpect to the 
lapſing of the 24 legacies. But the 3000/7. it was ſaid, was a 
totally ſeparate legacy. There were juſt 24 without it, counting 
that to the children of G. as one. But Lord Ch. Thurhw, think- - 
ing this gift to G.'s children as four —_— legacies of aliquet 
2 and that the teſtator had only miſ-reckoned the number of 
is legatees, and meant H.“s lega to be no more veſted than the 


others, (although he allowed that, but for the ſuperadded words, 


it would Have been,) held, that it had lapſed by her death in 7h 
; | wite's 


— 


eee which ahans qppany'2o militats inſt che 


after the teſtator's death, it is moſt probable that he was of an 


n . 8. deviſed two-thirds of the income of all his real eſtate 
to his ſon J. for life, and after his death, F be left any iſſue male, 
he gave to them his eſtate at B., and to-F, F. (in the ſame para- 
| graph) he gave his eſtate at C. and 5007. in money, when he 
| ſhould attain the years of 213 and in the mean time the intereſt 
| thereof for his maintenance. The ſon died without iſſue. J. F. 

the legatee alſo died, having attained 21. On a bill by his ad- 
miniſtrator for this legacy, the queſtion was, Whether this was a 
dae and independent legacy 3 or did depend, togerher with his 


ſhare of the real eſtate, up contingency of the ſon's leaving 
iſſue male? The court of Chancery diſmiſſed the bill. But, on 


an appeal, this decree was reverſed; and the ordered to be 
paid, with intereſt from the teſtator s death. v. Bertie, 
3 Bro. Par. Ca. 353. . 2 
2. Bequeſt of 3000 J. in truſt for teſtator 's wife for her life, 
. 
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not before they attained 21 or marriage; for his will was, that, 
any of them ſhould die before 21 or marriage, his, her, or their 
ſhquld go and be equally divided among the ſurvivors of them. 
C. one of the children attained 21, but died in the mother's life- 
time. Held, that C.'s ſhare became a veſted intereſt in her, on 
attaining 21, the word © ſurvivors” meaning ſuch as ſhould be 
living at the death of any child before 21, and not ſuch as ſhould 
be living at the death of the mother. ¶ cedon v. Fell, 2 Ath. 123. 
. .2- Teſtatrix gave her perſonal eſtate to» her daughter, in truſt 
to ſell, and out of the produce to pay her debts; and the reſidue 
ſhe willed ſhould be equally paid and divided amongſt her two grand= 
children, at ſuch time at they ſbould ſeverally attain their reſpectiue 
- ages of 21, or ſooner, if her daughter ſhould: think fit. One of 
the legatees died under 21. Lord Hardwicke held, from the 
words © or ſooner,” that her legacy veſted at the death of the teſ- 
tatrix 3 but, had it reſted only upon the words . at ſuch time as,” 
„Oc. he ſhould have been of opinion, he-ſaid, that it did not veſt 
till 21. Second point in Steadman v. Palling, 3 Ath. 423. | 
4. One gave a legacy of 500 J. to his grand-child, payable at 21, 
with an allowance of 11 J. a-year for maintenance till four years 
old, and 16 J. afterwards till 21. The grand-child died under 
21. The legacy was conſidered to be veſted without oppoſition z 
although the maintenance was held not to be tantamount to in- 
tereſt, ſo as to entitle the adminiſtrator to payment, before ſuch. 
time as the legatee, if living, would have attained 21. Roden v. 
Smith, Amb. 588. | | | 
5. Teſtator, by a codicil, deſired A. out of the money he had 
iven her by his will, to /-ave 5004, at her death to B. The latter 
ſurvived the teſtator, but died before 4. Held, that B.'s repre- 
ſentative was entitled; the court, after obſerving that the word 
defire amounted to a bequeſt, ſaying, it had been often determined, 


that if there be a legacy out of perſonalty, payable on a con- 


_ tingency, notwithſtanding the death of the legatee before the 
ie it is dl d dien dnn. Madlicot v. Bowes, 
4 „207. a | , 

6. Teſtator the reſidue of his perſonal eſtate to his 


in V. 


' 


* "= 
- 


der bed, and . 
-  ohil&or children, or the ſurvivors of them, in equal proportions, 


Mere they attained 21, then his, her, or their to-go to the ſur- 
overs. And teſtator's will was, that if his ſaid daughter FE. 
ſhould die without' leaving ifſue, then the ſtock ſhould go to her 
brother, Sc. And he further willed, that / E. ould 45 leaving 
& child or children, and the ſame ſhould happen -to die before 21, & c. 
then the faid ſtock ſhould go to her brother. E. had two children 


| time. Lord Bathurft decreed, that the 40007. on the death of 
36 Z. belonged wholly to A. the ſurviving child. From this decree 
3 the ſentative of B. appealed, inſiſting, that the legacy veſted 
In both children when they attained 21, and that the clauſe of 
fervivorſbip referred to that period only. As to the diſpoſition over 
in caſe E. ſhould die without leaving iſſue, that, it was contended, 
| muſt mean without ſuch iſſue as before deſcribed, viz. who ſhould 
© attain 21. This the teſtator had afterwards faid in expreſs words, 
SP where the gift over was, in caſe any of the children ſhould ſurvive 
os de mother, and afterwards die. And the decree was reverſed, 
ud a moiety of the ſtock adjudged to the appellant. ' Randall v. 
| Bfetealf, 5 Bro. Ca. Pari. 559. See fide note to Baldwin v. 
Carver (X. b), 2 pl. 3. S. P. e e 
8. Teſtator gave ſeveral annuities, and then gave, after the 
deceaſe of the annuitants, 50 J. each to the children of 4. 4. 
had then ſeven children, ſix of whom died in the lifetime of the 
ſorviving annvitant. Held, that their ſhares were veſted legaties. 
1 queſtion in Attorney-General v. Criſpin, 1 Bro. Ca. Ch. 386. 
So, Where AE 4 * 
q Teſtator gave to A. 4000/7. to ock, to enjoy 
1 during life, and, in cafe he did not marry and leave 
children, to revert to BYs children in equal-parts. B. had four 
children at the teſtator's death, one of whom S8. died in the life- 
time of A., who afterwards died unmarried, and without iflue. 
Cord Tharlow was of opinion; that the adminiſtratrix of S. was 
entitled to her ſhare, 2d queſtion in n v. Mello, 1 Bro. 
93 ; ee Ee OP N 
10. A. bequeathed the reſidue of his perſonal eſtate to his wife 
For life, and after her deceaſe, to their eMfiſdren ; “ but if it ſhall 
„ happen, that my ſaid wife ſhall depart this life, leaving no child 
, or children at death, then my truſtees ſhall transfer the 
te ſecurities in which my eſtate ſhall be then veſted to my two 
1 « brothers; or if either of them mall depart this life without 
(s) lzVeſ, * iffuc (a), then to the ſaryivor, and Thereby give the fame to 
jun. 208. them accordingly.” Both brothers died in the wife's lifetime. 
Ken gan Lord T hurl (as the'Caſe is by Brown) took it to be 
Reg- Abr. Clear, that the perſonal-eſtate belonged, ſubject to the life of the 
, are, © and wife, to the repreſentatives of the te brothers; who being both 
ze dead in her lifetime, the ſurvivorſhip at her deceaſe, according to 
- « either of the terms of the executory-bequeſt, could bor ben take place. 
8 | TT | Ordinanily 


.. 


ſur vi vors and ſurvi vor of them, to be paid to ſuch 
whe they ſhould attain 27, &c. ; but if any of rhe ſaid children died 


A. and B., both of whom attained 213 but B. died in &.'s liſe- 
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Ordinarily locking, he faid, an executory deviſe, aſtet the deaths ber Gut 


© be then 


of tenant for life, was as much. veſted in intereſt as any ather „ ** 4. 


75 the right of the firſt taker, and that of the ſubſequent 
one, took effect at the ſame time. And he declared the repre- 
| ſentatives of the two brothers entitled, ſubject to the-widow's life” 
intereſt. Barnes v. Allen, 1 Bro. Ca. Ch. 18 1. With reſpect to 
the point of ſurvivorſhip, however, it appears in 3 Ve jun. 208 
1. (o), where the cafe. is ſtated from Reg. lib. that his lordſhip 
declared, the eſtate was veſted in the two brothers as joint- 
tenants ʒ and, ſubje& to the widowꝰs life intereſt, belonged to the 
executor of the ſurvivor of them. On this head ſee (E. d) infra. . 
1. Bequeſt of the reſidue of teſtator's eſtate (being perſonal) Jn boch theſe 
to A., in order to pay the income to B. for life; but after. the ee 
death of B., he then gave ſeveral legacies, and, among the reſt, f Norris v. 
to C. 100 J. C. died in B. 's lifetime. The words “ then give Hathwaite, 
were urged as rendering the legacy future, and contingent ; r ben, — 
it was ſaid, was an adverb of time; but Sir L. Kenyon at the 17, 1 Br. 
Rolls thought otherwiſe, and that the principal queſtion had been C. C. 182. 


ſeitled by the deeiſions; and he decreed the legacy to C. execu- unn _ 


tor. Benyon V. Maddin, 2 Bro. Ca. Ch. 75. Monkhouſe v. his perſonal · 
Halme, 1 ib. 298. 8. P. 555 7 ; 


g i | . 4 \ 7 wife, | 
conſideration ¶ irt. alia), that, at the degeaſe of his ſaid wife, or if ſhe ſhould marry again, 5004. ould 
be paid to his fiſter S. who afterwards died in the wife's lifetime 3 and ber legacy was beld to be lapſed. 
But, both thi; Maſter of the Ralls in the former, and Lord Com- Loughborough in the latter caſe, ex- 
| prelſed their diſſent from this decifion, which, the Maſter of the Rolts ſaid, was made againſt the opi 
nion of the Bar. A caſe too of Salmon v. Smith, in the Exchequer, 1778, and ſtated 1 Bro. Ca. Ch 299. 
to the ſame effect, was determined, Lord Loughborough ſaid, on the ſpecial penning of the will, and 
therefore could not be reaſoned upin. See the following caſey too, where begueſts ſudjeR to prior life 
iatereſta were hel i veſted ; th ygh the legatees died in the lifetime of the firſt takers.” Hamilton v. 
Sneyd, cited 3 Bro. Ca. Ch. 7, Dean v. Koebuck, 4 Ib. 403. and 2 Vel. jun. 265. and Perry v. 
Woods, 4 Ib. 40. : * SA 2 2 * 


: 


12. Bequeſt of reſdue in truſt for | teſtator's three daughters 
and their children in thirds; with power, on their ſeveral mar- 
riages, to appoint the intereſt to their huſbands for life, with 
croſs gifts between them; and a recommendation for -any one 
daughter in whom the whole reſidue might become veſted, to 
diſpoſe of the principal, after her own death, and the determi- 
nation of the preceding truſts, among the children of g. and C. 
The recommendation was held an abſolute truſt; and no appoint- 
ment was over made. Some of the children having died in 4.'s 


life, Sir R. P. Arden held, that the legacy reſted in all che eh. 


ren who were born before A. s death, whether they ſurvived her 
or not. It had been contended: that, being a power of appoint- . 
ment, it muſt be confined to thoſe living at 4.'s death; but this, 
he ſaid, was not the conſtruction, firſt, becauſe there was a 
power given A. of diſpoſing to her huſband for life ; ſecondly, 
which made it impoſſible to confine it to thoſe living at 4.'s 
death, it Was not neceſſarily to be done by will; but ſhe might 
at any time during her life have appointed by deed, in favour of 
any of the children, though they might not have ſurvived her. 
Every child which came ig «fe acquired a veſted intereſt, liable to 


- % * ” 
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de diveſted- by the-exerciſe of the power. Malm v. Barker, 
Je. r 
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Devile. d 


3 7 Teſtatot gave the intereſt of the reſidue of his perſonalty 
to A. and B., mare and ſhare alike, for their lives; and: after 
their deceaſe the principal to be paid to their children, ſhare and 
ſhare alike ; but whichever died before the other, her ſhare to be 


paid to her children, equally; but if ſhe ſhould leave no children, 


then the intereſt to the ſurvivor. for her life, as aforeſaid; A. died 


- without leaving children. B. had four children, two living at 


the teſtator's death, and two born afterwards z but the only child 


Phe living at B. s death was the plaintiff, who claimed the whole, as 
-- - > ſuſpended from veſting till the death of the ſurvivor of A. and B., 
dy dhe words „ /zave no children 3” and Spencer v. Buller, (ſer. 1. 


. 2. Pl. 8. ſupra) was cited. The other 6de relied on the gene- 
ral rule; and inſiſted, that the ſubſequent expreſſions were 


3 F to the life intereſts of A. and B. Accordingly, 
Sir N. P. 
general words by this ſtrange expreſſion j for the conſequence 


at the Rolls ſaid, he could not controul the 


would be, that, though there might have been many children, 


- 
= 


— 


* 


pet, if the ſurviving fiſter died without leaving any, it would 

'- © undiſpoſed of. In Spencer v. Bulleck there were three children at 
rather, the death of the teſtator (a), and he made a diſpoſition of it in 
the event of there being only one child, and therefore the time 
of veſting was there held ſuſpended. Held, that the property 


"veſted in all the children. Taylor v. Lang ford, 3 Fef. jun. 119. 
14. Bequeſt in truſt for A. for life, and after his 4 


'« having iſſue, they ſhall all die before he or they, if a ſon or ſons, 


“ ſhall attain the age of 21 years, or if a daughter or daughters, 


* all attain the ages of 21 years or be married,“ then over. 


A. was married; but died without ever having had iflue, in his 


wiſe s lifetime. In favour of the legatees over, it was argued, 
hat the word and muſt be conſtrued or, both on the authority of 


_ . _ \warjous'caſes, and becauſe, without that conſtruction, the latter 
worde, as to L's dying without iſſue, had no meaning, for that 


was'the neceſſary conſequence of dying unmarried ; and with 
this reaſoning Sir R. P. Arden concurring, decreed for the legatees 


over. Maberley . Strade, 3 Veof. jun. 450; Where: the con- 
Junctive ſhall be conſtrued disjunctively, ſee (L. 4) ſec: 4. ſupra. 


in truſt for teſtator's mother and ſiſter ſor life, and 


ne | | 
-after the death of the ſurvivor, for all and every the child and chil- 


_ 


dten of his ſiſter living at her death, ſhare and ſhare-alike, each 
receiving his or her ſhare of the principal at 21 and if but one 
Child that ſhould be ſo ſurviving, in truſt to pay the whole to ſuch 


-furviving child, upon his or her attaining the age of 21 years as 
"aforeſaid. It was contended, that the latter words. /o ſurviving, 
referred as well to the period of 21 as to the mother and ſiſter, 
and rendered it neceſſary, in order to veſt the ſhares, to outlive 


ant age. But Sir K. F. Ardn held, that . 


[ 2 2 ' 


- 


| eceaſe for 
his children, if ſons at 21, if daughters at 21 or marriage; * but, 
e in caſe my ſaid ſon ſhall die unmarried and without ifſue, or 


dE 
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Devile. 


and not the. veſting of the ſhares, was ſuſpended. This appeared 

from the ſubſequent words, “ upon his-or- her attaining,” &c. 
which were perfectly nugatory if it meant ſurviving both periods. 
Walley v. North, 3 Vef. jun. 364. ; 
16. Teſtator, after ſtating that his property was all veſted on 
ſecurities in the Eaſt Indies, bequeathed ſeveral legacies, and then 


gave the reſidue to his father; but, in caſe of his death before he 


% 


ieht have received it, he gave it over to his brothers and ſiſters. 


0 
YER The teſtator's father ſurvived him about three years, and died 


without having received any part of the reſidue. The brot 
and ſiſters claimed the reſidue under the bequeſt over; infiſting, 


that the eſtate could not have been collected in India before the 


father's death. But Lord Thurlow conſidered the words too un- 
certain to ſuſpend the refidue from veſting for any period after 
the teſtator's death. He put the caſe of a real eſtate given in this 
manner. It was clear, he ſaid, this ſhould not depend upon the 
conduct of the truſtee, the court always conlidering the eſtate as 


ſold the moment the teſtator is dead; for, where is a truſt, 


that is always conſidered in equity, as done, which ought to be 
done. And he held, that the refidue was veſted from the teſta- 
tor's death. The plaintiffs afterwards obtained leave for a re- 
hearing; but, in the interim, an agreement on the point between 
the parties was diſcovered, Hutchin v. Mannington, 1 Ve. jun. 366. 
4. Bro, Ca, Ch. 491. nate, 8. C. Stapleton v. Palmer, 4 Bro. Ca. 
Ch. 490. Brown v. Spooner, (G. d) inf. pl. 7. S.P. _ 
In the following caſes the bequefls were contended to be vefled by the 
gift of intereſt till payment. „ K 
17. Bequeſt to C. F., when he ſbould have attained the age of 25 
rs, of 10001,; which the teſtator empowered his executors to 
2 5 on ſecurities, and the intereſt to be for the infant's education 
as they (hould think fit, as alſo part of the principal to put him 
apprenticez and the remainder to be paid to him at 25, and not 


before. The legatee died at 19. Held, notwithſtanding the 


à commiſſion of bankrupt againſt t 


diſtinction taken between a legacy given to one at ſuch an age, 
and to be paid at ſuch an age, that the time of payment only, and 
not the ve/ling of the legacy, was poſtponed till he attained 25; 
fince, where intereſt is given on a legacy until payment, a property 


is alſo given in the principal, unleſs ſomething ariſe on the face 


of the will to take off the force of it. Fonereau v. Fonereau, 


4 


3 All. 645. . 1 J. 118. 8. C. Hoath v. Hoath, 2 Bro. Ca. 
he 18 Bequeſt of 501. to F. Wi, to be paid him at the age of 21, 


or marriage: the ſame to be put out at intereſt, and the intereſt 


| to be applied for his maintenance; aud, if he ſhould die before 


21 or marriage," then over. This was held a veſted legacy in 
J. V., fo that it might have been 1 55 by his guardian under 
e executor, before 7. V. at- 


tained 21. though ſubject to be diveſted, on his dying under 21, 


ſince the giving of intereſt always veſts perſonal legacies. M ulcot 
. Hall, 2 Bro. Ca. Cb. 305. N yg ove 5 


S | 19. Bequeſt 


— 


* 


— 


19. Bequeſt (by one poſſeſſed of perſonalty only) of the refidue 


of his eſtate to his ſiſter's children, who were to be educated with 
the yearly intereft of whatever portion' of his eſtate might fall to 


i” 


each reſpeQive child's lot or ſhare ; and ſuch portion not to be ather- 
_ wiſe claimed or inherited directiy or indirely, until the ſaid children 


arrived at the age of 22. years, whether married or ſingle. One of 


the children married, and died afterwards under 22. The Maſter 


f the Rolls, after obſerving that the gift of intereſt was primd 
tie evidence of an intention to veſt the Fund, thought that the 
natural conſtruction to be put upon the whole words was, that 


the teſtator gave the legacy abſolutely ; that he gave the intereſt 


1 but the ſegatee was not to command the principal 
till 22. Then he added, it js a veſted intereſt, though the bene- 


£ ficial uſe is ſuſpended. - Dobſon v. Hay, 3 Bro. Ca. Ch. 404. Con- 
| greve v. Congreve, 1 ib. 530, S. P. | 


20. Bequeſt of 1500/7. to a ſon, payable at 24, with a certain 


maintenance in the interim. The court did not think the'appoint- 
ment of maintenance equivalent to giving intereſt; the latter 


carrying the; whole benefit of the legacy, but maintenance being 
cnly a decent proviſion during minority, and bounded, not by the 
profit of the money, but by the neceſſities of ſuſtenance, and edu- 
cation. In Harriſon v. Buckle, 1 Str. 238. Reden v. Smith, 
Amb. 588, Pulsferd v. Hunter, 3 Bro. Ca, Ch. 416. 8. F. 

21. In Athyns v. Hiccocks, 1 Ath. 506, where a bequeſt was to 
a daughter, of 2007. to be paid on marriage; and the teſtator 
willed that ſhe ſhould yearly receive the ſum of 121. in the interim, 


the court would not allow this annuity to be in the nature of | 


intereſt, ſo as to veſt the legacy. 


22. Giving intereſt, even at 21. ber cent, veſts the principal. 


In Green v. Pigott, 1 Bro. Ca. Ch. 10s. 


As to the Effect of Conditions in reſtraint of Marriage upon 
tthe veſting of Legacies, fee Marriage, (T) ef. and Saund. 


note in 1 Att. 381. za edit. 


dive 327. (B. q) Legacy lapſed. Where it ſhall ſurvive to the 


other Legatees. [And herein, where accruing 


, Shares of-Legacies ſhall again ſurvive. ]! 
25 1. TISTATOR ge a ſum of money do uſtees, to pay the 


early intereſt to his children, after their ages of 21, 


equally . them; and after their reſpective deceaſes, to di- 


vide the Mare of each child amongſt the ifſue of ſuch child, as 


the parent ſhould "appoint, and for want, Cc. equally at their 
_ reſpective ages of 21 } and in caſe any ſuch iflue ſhould die under 


that age, the ſhare of the iſſue ſo dying io go to the ſurvivors; 


_ and. in caſe all the iſſue of the _teflator f ehildren ſhould die under 21, 


to be divided equally among all the teflator's, other children. P., one 


of the teſtator's children died after 27, without having had any 


f iſſue, 
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out. And the queſtion was, Whether his ſhare was abſolute! 
veſted in him? And if not, then, as the teſtator had made no diſ- 

poſition. of the ſhare of any child who ſhould, have no ifſue, it 
was contended it ſhould fall into the reſduum, fince the only 
._ caſe in which any child's ſhare was given over to the ſurviving 


children was, upon the contingency of all the ifſue of ſuch child 
dying under 213; which here had not happened, becauſe P. never 


bad Yue Lord Hardwicke was clear, that it never veſted in P. 
himlelf, 


for nothing was given to the children themſelves but the 


_ Intereſt; but he was of opinion, that it went according to the 
_ deviſe over. There could be no reaſon, he ſaid, for a deviſe over 
. In caſe of the iſſue of a child dying, and not in caſe of a child 


itſelf dying without any iſſue at all. And. he thought there ap- 
peared an intent that it ſhould go over abſolutely ; that the intro- 
ductory words of the reſiduary clauſe were, after payment of all 
debts and legacies, &c. he gave the reſidue; that this was a particular 
legacy, divided from what he intended to be the refidue; and 
he decreed for the. ſurviving children. Fonerea v. Fonereau, 


3 All. 315. 


2. S. B., by his will, appointed the intereſt of his perſonal 
eſtate to be paid to his father during his life, and then to his mo- 
ther during her life; and, after their deceaſcs, he gave the reſidue 
to his brother and two fiſters, and to M. and R., are and ſhare 


alileè; and in caſe of the death of his brother, or any of his fiſters 


or wife's ſiſters, before him, or the ſurvivor of his father and mother, 
he appointed his, her, or their ſhares to be divided among the ſurvivors. 


The brother died in the teſtator's lifetime, and the two ſiſters died 


after the teſtator's deceaſe, but during the life of his mother, who _ 
ſurvived her huſband. The huſband of the ſurviving alter claimed 


the ſhares which had accrued to her before her death, of her 


brother's and fiſter's part of the reſidue; inſiſting, that only 
her original ſhare, and not theſe accumulated ones, were ſubject 
to ſurvivorſhip. | Lord Hardwicke admitted it to be the general 
rule, that accruing ſhares are not ſubject to any further ſurvivor- 
ſhip, they being as new legacies; but, in the caſe before him, 


_ the teſtator's meaning, he ſaid, eyidently was, that the whole 


refidue of his perſonalty ſhould go among ſuch perfons as /bould be 
living at the death of his father, and mother; and conſequently, not 


only the original, but likewiſe the accumulated ſhares muſt go 
over. Pain v. Benſon, 3 Atk. 78. _ | 


3. Teſtator deviſed to his ,executor ſo much of his perſonal 
eſtate as would purchaſe an annual ſum of 550/., which he gave 
to his wife for her life ; and he directed the principal, after her 
deceaſe, to be paid to his children, that is to ſay, 'one half to his 
ſon A., and the other half to his daughters B. and C. equally, 
if living at the death of their mother; and if arfy of them thould a 
die in the lifetime of the mother, leaving iſſue, he gave that ſhare 
to the ifſue of ſuch child, or children equally, at 21 years or mar- 


"Triage ;' but if any of them ſhould die before 21, without iſſue, he gave 


Firſt the mother died, then C. died, 


that ſhare to the fur vi vori. 
n e bearing 


| 
. 
leaving two children; and afterwards B. died, without iſſue. 
The queſtion was, Whether the children of C. were entitled to 
any part of the ſhare of B.? Lord Ch. Thurhw ſaid, this was 
one of thoſe caſet in which he had the mortification to ſee, that what 
was moſt probably the teſtator s intention, could not be executed 
for want of his having ſufficiently explained himſelf; he thought 
the teſtator meant the children ſhould take the ſhare which would 
have accrued to the parent if living; but not having ſaid ſo, but 
limited fach ſhare to the ſurvivors or ſurvivor, he muſt declare 4. 
xs the only ſurviving child, entitled to the whole of B.'s ſhave; | 
and he decreed accordingly. Ferguſon v. Dunbar, 178 1. 3 Bro. 
Ca. Ch. 469. mie. _ 3 | „ 
4. I leave to A., B., and C., ſons of D., 1000 J. each; the 
« intereſt to be added to the principal yearly, until they ſhall 
e reſpeCtively attain the age of 21 years; and in caſe any of 
t them ſhall die before they come to that age, 2hen to the ſur- 
e vivo. A. and B. both died under 21. The queſtion was, 
Whether that part of the ſhare of A., which; on his death, ſur- 
vived to B., did again ſurvive to C. on B.'s death? Lord Thur- 
low laid the caſes on this point had decided, that a furvived 
ſhare ſhould not again ſurvive, without words for that purpoſe. 
He- himſelf, indeed, ſhould have thought the word „ 
theſe caſes, had meant all that the party took under the will, 
Which would take in the ſurvived as well as the original part; 
dut he could not make any diſtinction between the caſes adjudged, 
and the principal one. In Pain v. Benſon, 4 2. ſup.), it ſeemed 
to him, that Lord Hardwicke had diſapproved of the general rule, 


which induced him to find a diſtinftion. But Lord Thurlw 


could not agree with him in conſidering that caſe as an exception 
to the rule, though perhaps he ſhould, in his opinion of the rule 
— itſelf. . The point, however, arifing merely on a bankrupt's peti- 
tion, he did not chooſe to give a decided opinion. Afterwards a 
dill being filed, it was decreed at the Rolls, that the ſhare did not 
- ſurvive a ſecond time. E 4 Ve, 1 Bro. Ca. Ch. 575. 
1 F. V. 275. Cox's n. 1. 8. C. | C 
5g. Bequeſt of the money to be produced from the ſale of real 
and perſonal eftates, to truſtees for four petſons, © to be equally. 
6 divided between them on their attaining the age of 21 years; 
But if any of them ſbauld happen to di- before attaining ſuch age of 
4 21 gears, then ſuch deceaſed child's ſhare to go to the ſurvivors of 
© ſurviver of them, and the intereſt of the fruff- money to be ap- 
« plied, during their minority, for their maintenance; but if 
more than ſufficient for ſuch purpoſe, then to be laid out for 
ne the ſaid children's mutua / benefit;” and in caſe all. the ſaid 
children ſhould die before 21, then he directed the ſaid tru/{-monies 


to be diſpoſed of as therein mentioned. One of the four children 


died in the teſtator's lifetime, and two, more of them after his 
death, before they attained 21. The queſtion was, Whether the 
acenmulated ſhare of the latter of theſe children veſted in her re- 
preſcntative, or accrued with the original part to the PO - 
: LY" 7 or, 
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- A ſtrong intent appeated, that in caſe of "their deaths under Ke id 


Deviſe, - 


For, a8to'the one who died firſt, he was laid out of the queſtion, *:_* 


diſtin& legacies, with words of ſurvivorſhip, and an aggregate 


ſum given in the ſame manner as was the principal caſe. Mr. J. 


Buller (for the Chancellor) thought the diſtinction rather à nice 
one, but not ſo nice as to be diſregarded, If it were res nova, he 


- ſhould have thought, under a limitation * to the ſurvivors and 
„ ſurvivor,” the ſurvivor would take the whole. Had the caſe 


however reſted there, he could not have got over the objections. 


But the ſtrong part of the caſe before him was, the intention to 


keep it as an aggregate fund. The teſtator, he obſerved, had, in 
two different parts of the will, made uſe of the words 

which applied not to the ſhare of each child, but to the whole 
fund. And he decreed, that the ſurvivor was entitled to the 
whole. Vorlidge v. Churchill, 3 Bro, Ca. Ch. 465. "= 
6. Teſtator gave three long er annuities of 204, a- year 


each, in truſt for her three children A., B., and C. reſpectivelß 


for their lives; and in caſe of the death of either of them, leaving 
any child or children, bis or her annuity to be equally divided be- 
tween ſuch child or children, ſhare and ſhare alike; and in coſe 4 


the death of either of them without iſſue, his or her annuity to go to be 
ſurvivors or ſurvivor of them — and ſhare alike ; and in 


caſe of the deaths of all of the ſaid children without iſſue as aforeſaid, 
then over, B. died without iſſue. Then A. died, leaving two 
children. The queſtion was, Whether or not the moiety which 
ſurvived to A. of B.'s ſhare: again ſurvived to C. on A death? 


The Maſter of the Rolls aſked, What annuity upon the words in 


queſtion: was to go to the ſurvivors or ſurvivor equally, an annuity 


for life, or the whole before given? He could not add the words, 


&« for life “ and unleſs he could, there would be no ſurvivorſhip 


of the accrued ſhare. Therefore he held that, on the death of A, 
leaving iſſue, his moiety in B. s ſhare veſted abſolutely in ſuch iſſue. 


Vandergucht v. Blake, 2 Vef. jun. 834. 1 
7. Bequeſt of reſidue to Z and B., two grandſons by a deceaſed 


| ſon, and C. a grand-daughter by a deceaſed daughter, equally, the 


ſhares of A. and B., with the intereſt or accumulations thereof, 


aſter a deduction for their maintenance and preferment, to be 


paid to them reſpeCtively at the age of 21, and that of C., with 
the intereſt or accumulation thereof, at 21 or marriage; and if C. 


died under 21 and unmarried, her ſhare to be equally divided be- 


tween A. and B.; and incaſe of the death of either of them, zbe 


' whole to be paid to the ſurvivor; and if either of 4. and B. died 


under 21, his ſhare to go to the ſurvivor of them; and if both 4. 


and B. died under 21, and C. under 21 and unmarried, the whole 


of their reſpective ſhares to teſtatrix's nephew. A. and B. both 


died under 21; C. attained 21. The queſtion was, Whether C. 


or the repreſentatives of the ſurvivor of A. and B. was entitled to 
the ſhares of A. and B. Sir R. P. Arden at the Rolls admitted 


544 
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und the bequeſt was conſidered as between the other three. K Nö; 
behalf of the ſurvivor a diſtinction was taken between à gift of +: -- 
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- ther ſhares ſhould/go to C., m vice. ver/#; but the-teſtator had 


6hly provided for the death of either grandſon under 21, and the 
deaths of all three he bad not adverted to, the preciſe event which 


\ had-happened,-theideaths- of both the grandſons, living C.; nor 


could his Honor, though he had a great deſire, ſupply it. The 


tzſe then to the ſurviyor remained in full effect; and he declared 
the repreſentatives of the ſurviving grandſon entitled to two-thirds. 

But on an appeal by C., Lord Chancellor Loughborough, after re- 
marking the abſurdity of ſuppoſing an intent to veſt it in the ſur- 


_ vivor of the grandſon, dying under 21, for the ſole. purpoſe of 


* 


N 


. 
_— 
* 


* 


* 


- 
1 


taking it from C., while, at the ſame time; nothing was to veſt on one 
of them dying under 21, or on all three dying under 21, (C. being 
unmarried ; denied, that the words gave an abſolute intereſt to the 
forvivorof A and B. According to the ufual diſtinction between a 
gift at 21, and a gift payable at 21, the bequeſts would be veſted; but 
this part was not to be taken alone. By the ſubſequent words, no- 
thing was given till the period of majority but maintenance, and then 
only commenced the diſpoſition of the principal. "Therefore, ſaid his 
lordſhip, it is a neceſſary term, that the perſon to take as a grandſon. 
ſtall be in a ſlate of majority. The rule then that, embarraſſed 
the Maſter of the Rolls did not ſetter the court. And his lordſhip 
reverſed that part 'of the decree that declared it a veſted intereſt, 
Then came the queſtion, Who ſhould take? The nephew was 
entitled in the event only of the grandſons. and graud-daughter 
dying under 21, andthe grand- daughter not having married. Why 
was the gift to bim poſtponed? But for this plain purpoſe, that 
he, in a remote; degree of relation, and affection, was to take no- 
thing to the prejudice of any of the grandchildren. He was pre- 
ferred to the perſonal repreſentatives, and next of kin. That 


neceſſarily implied, in his lordſhip's opinion, that what defeated 


the gift over to che nephew mult be a diſpoſition of the whole io 


tcbe pre ſerable objects of the teſtator's bounty named; and he 


— 


. LViner 302. 
— — — 
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deviſes by implication, ſee (C. b) ar. 


chought the inference againſt a partial inteſtacy was a clear im- 
plication in favour of the grand- daughter; and the whole: was 
decreed to her. Maclell v. Winter, 3 Vgſe jun. 236. 536. On 


N | See (C. c) ſeft..3:; infra, poſſi, and tit. Remainder ind s (X) 1. 


being the head of Croſs 


— * 


1. I. Z. bequeathed to bis two daughters C. and D. 250. 31 


4 capital ſtock in the Bank of England, and 20000. ſterling 
capital; ſtock in the Zngl/b Eaft-Ingia Company, to be equall 


divided between them. At the time of 2 bis will he h 


2702 L Bo Bank ſtock, and 2000 , Eft India ſock ; but, before 
his death, he fo:d 7021. 3.5. of the Bank ſtock. Held, that the 
teſtator, having the ſtock. at the time he made his will, meant to 
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5 mortgage- money? Sir 
„ gien ſpecifically, and called in without any apparent account, 


* 


give that very individual ſtock, and then the fale of part of it 


rde en, 


3 All. 12000. | wag 
2. Teſtatrix, having 400/. new 8. S. annuities and 400 J. af. 


Iadia ſtock, by her will in 1746 gave to J. F. 101. per annum for 


life, 6 40 be paid out'of my dividends of 400 l. in the joint flock of 


8. 8. annuities now flanding in the Company's books in my name: 
and after J. F. s death, to his wife for life; and ſhe thereby 
_ charged her annuity ſtock with the payment thereof accordingly. 
And ſhe gave to F. D. her 400 J. Eaff India ſtock, and alſo 123 

400 J. joint ſtock in new S. S. annuities, ſubjeck to the ſaid an- 


nuity, to M. B., and after her deceaſe to her children. In 1749 
ſhe bought another '100/. S. S. annuities, and in Marth following 


| ſhe ſold the 400 J. Za India ſbck, and the produce thereof ſhe 
added thereto to buy in new S. S. annuities 8007. Notice being 


| given to the creditors of that furid to accept the reduced intereſt, 


„not accepting the terms, was paid off her original 4007. new. 
$.'$. annuities, and the 100 J. which ſhe bought in aſterwards by 
a draft on the Banl, which draft ſnhe delivered to F. with directions 
to inveſt it in the 3 per cent. annuities if he ſhould think beſt. F. 
without ſignifying to her, (as far as then appeared,) that lie did not 
think the 3 per cents. beſt, veſted the money in theſe very 8. S. an- 


nuities. The teſtatrix afterwards, by a codicil, gave to T. B. her 
note of 3001. which F. then had for her; and then, after ſome 

' pecuniary legacies, ſaid, I defire this may fland as well ar the 1 

ie in the hands of F. Sir Thomas Clarkt, upon the whole circum - 


ſtances, held that the legacies both of the 400 J. Eaff. India ſtock 
and the 400 J. 8. S. annuities, being undoubtedly ſpecific,” as the 


fund was deſeribed by a pronoun proper, „4 my,” &c. were 
adeemed ; hotwithſtanding the directions in the codicil, that 

the will ſhould ſtand. Drinkwater v. Falconer, 2 Veſ. 6234. 
3. Teſtatrix, being entitled to 8407. lent on mortgage in the 


names of traſtees, bequeathed (among other ſums) 100. to H. to 
be poid out of the ſaid mortgage · money when the fame ſhould be re- 


ceived. After making the will, there was a conſideradle arrear 


df intereſt upon the mortgage, and the principgl and intereſt, 


amounting to 1240. teſtatrix agreed to accept 1000 7, for the 
whole that was due, which ſhe ſoon after received. The queſtion 


was, Whether the legacy was adeemed by the receipt of che 
ort Thomas Clarke at the Rolls A debt 


e ig an ademption; but the receiving of the money is here ac 


t countad for; the debt was increaſed from 840 J. to 1240 J., 


tt and was ſo much in danger that the teſtatrix took 1000 l. fo 
it; therefore. noi ademption.D Hambling v. Lifter, Am. 401. 


See Lawn v. Stitch, 1 Ath. 58. wal 8 
4. Teſtator enumerated mortgage debts, bonds, and notes due 
to him, and out of the intereſt gave an annuity to A. for life, and 

after her death directed the ſecurities to be veſted in truſtees, for 

the benefit of a-college, Some of the ſecurities were paid * a 


FAD | 
| 8 


= 


| voluntarily 
or by compulſion. Lord Camden held, that the bequeſt muſt be 
confitred to be of / much h 


and he 


of a ſpecific thing, and of a 


manner he had, with reference to à bit of pa 
ſum, giving an intereſt for life, in the intereſt of a bill of ex- 
change, he did not mean to deſtroy jt if the bill were paid. He 


8 


1 
che toſtator s lifetime, but it did not appear whether 


bl 


as was equal to the money onuin 
to the teftator on the ſeveral ſerutities, and directed the value to be 


made out of the general aſſets; and he diſappri of the 
dn — 


ion between a voluntary, and com payment. Attor. 
General v. Parkin, Amb. 566. See 8. C. ſtated 2 Bro. Ca. 
113. Le OI N 

| 5. Teſtator beques 
principal of the ſaid bond on ber deceaſe, to ber four daughters; 
ve to V. B. his. (the teſtator's) capital ſtock of 1000 J. 


in the India Company's ſtock. V. A. afterwards became a 


bankrupt, and the teſtator received 2 dividend upon the bond. 


The teſtator, when he made his will, was poſſeſſed of 1000 . 
Eaft India ſtock, but ſold. out che whole of it before his death. 
Lord Chan. Thurlow held; that both the legacies were ſpecific. 


That the firſt was adeemed ſa fur as the teſtator had received di- 
vidends in reſpect of the debt, and that the ſecond was totall 

_ adeeme!. His lordſhip adverted to the diſtinction between a 
voluntary, and compulſory, payment, and 2 with Lord Cam- 

f. 4. fup.) in 


den (in the Attorney: General: v. Parkin, 
exploding it. A/oburner v. Macguire, 2 Bro. Ca. b. 106. 
6. Teſtatrix gave legacies, to be ſeverally paid out af a ſum of 


: 85 £ 200/...due to her from one on bond. The obligor afterwards, in 
 _reſlatrix's lifetime, paid the debt, and tebk up the bond. The 
ics, were held to be adeemed. Badrick v. Stevens, 3 Bro. 


C. Ch. 431. e ee 
7. Teſtator gave the intereſt of a bill of for 1 5000. 
on the Zaft India Company to his wife ſor life, and directed that 


after her deceaſe the bill ſhould be ſold, and the monies divided 
among ſeveral nephews. and nieces, with furvivorſhip between 


| them, in caſe of the death of any in her life. This bill which, it 


appeared, conſtituted the bulk of the teſtator's property, he after- 
wards received in his lifetime. In ſupport of an ademption in this 


| Caſe, it was urged, that the diſtinction between a voluntary and 
_ compulſory payment was exploded, But Lord Loughborough ſaid, 


that the application indeed of the diſtinQion might often fail in 


the particular caſe; but, where a teſtator was compelled to re - 
' - .___ceive the debt, a pretty ſtrong preſumption aroſe, that there was 


no yariation of intention. He taok a difference between the gift 
equivalent to money, marked 
with reference to a particular ſecurity; as a bond; conceiving the 
latter ſpecific to ſome intents only. It vas inconſiſtent, he added, 
with common ſenſe, that the teſtator ſhould have given in the 


conſidered it as a permanent ſecurity, not diſtinguiſhing between 
2 bill upon the Company, aud. Indis ſtock. I was ſtronger, his 
5 i } -—  * lordſhip 

5 


— 


* 


| thed to. J. A. the intereſt arifing from 1, 4.'s 
bod to him uy ai pines 35001, ſterling during her life, and the 
a 


„and not to the 


S „ 


388 
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r 


a8: 


<4 : ; | —— N 8 ; ; '% 5 
lord(hip continued, with regard to a bill of FTI upon the 
Company than à common bond ; for, to à reaſonable oertainty, 
there muſt be a 7 * when that bill would be paid; but it was 

common to let money reſt upon a bond. Upon the parti- 
4 frame of the will there was no doubt, It was in fact this 
whole fortune. N cer 2 OY earl v. enen 
2 Veh. jun. 639. n 


eee 25 otic, hall | 
u to atis y IM MEL 
22 6 2) fupra, Palin. £168 


| 6. vl Legatees or Deviſees. "How, Toit or 
-  ſeverally, , $f 


177 2 I. As Joint-renants. 


Dorne to Ys A. and her children, begotten or th be 
ten by V. A. her huſband, and their heirs for ever. J. . 
at the time of making the will had one daughter, and afterwards 
two ſons and one daughter, all of whom died in her lifetime. 
Lee, Ch. J. held, that J. A. took as Joint- enant with her chil- 
dren, ; Oates v. TFachfor, 2 Str, 1173. 

2. Bequeſt of the reſidue of perſonalty to teſtator's n life, 
ind after her deceaſe to their children; * but if it ſhall 1 7 
« that my ſaid, wife ſhall depart this life leaving no child or ; 
te dren at her death, then my truſtees ſhall transfer the ſecurities 
& in which my eſtate ſhall be veſted to my two brothers; and in 
« caſe any or cither of them ſhall be then dead, then to the ſur- 
« yivor.” Both brothers died in the wiſe's. lifetime. Lord 
Thurlow held, that they took as joint-tenants, and that the exe« 
cutor of the ſurvivor was entitled to the whole, ſubject to the 
widow's life intereſt, Barnes v. Allen, 3 V. jun. 208, u. (a) 
from Reg. lib. In 1 Bro. Ca. Ch. 181. it is flated, (erroneouſly 
as it ſeems,) that the decree was in favour of the repreſentatives 
of both brothers. Where, howeyer, the firſt part of a git creates 
a 22 in common, it will not be converted into a joint 
4 the word ſurvivor; but this word will be l to the 

the teſtator. See ſect. 2. pl. 6 and 14. infra. 

3. Teſtatrix directed the reſidue of her perſonalty to be divided 
into three > and gave one third part unto.and among ff the 
children forage 24 
the other ee unto and among. /t the children of C. On the 
authority of Trunuell v. Eames, (cited in the principal caſe, p. 17.) 
and Heath v. Heath, ſe. 2. Pl. 3. infra, the children of A. and C. 
were bald to, take as tenants in common, the word * — 2 | 

ing ſeverance. But, with reſpect to B. 78 children, the 

iter of the Rolls obſerved, that it had been indeed ſaid, teſtatrix 

EW to 9 the 88 8 
N * 2 


= 
. 


r third part wato the children of B., and 


| 8 5 ; 
could nat follow that reaſoning; There were no words of ſever. 
_ ance. Je was ſaid 10 be a blunder'of the clerk, but ſuch conjec. 
-. tures} were not allowable. - Held, that B.'s children took ay 
Joint-renants.. Campbell v. Campbell, 4 Bre. Ca. Ch. 15. 
4. Teſtator gave the refidue of his real and perſonal eſtate to 
_ truſtees, to apply. the intereſt to the uſe of his four grandchildren 
during their ſeveral and reſpective natural lives, and from and im. 


| "Mediately after the deceaſe of the ſurvivor of them, to pay and apply 


be principal money to and among all and every their children. 
Noos of the grandchildren dying, Lord Thurlow was of opinion, 
that thaugh the words © equally to be divided were in general 
_ coaltrued, in a will, to create a tenancy in common, yet, where 


te context ſhewed a joint-tenancy, the words muſt be conſtrued 


50 y Ch. 2 &o 


____... .ccordingly 3, and that, in the cafe before him, it was evident, that 


the intereſt was to be divided among four while four were alive, 
among three while three were alive; and that nothing was to go 
to the children while any of their parents were living; and ke 
declared the whole intereſt to belong to the two living grand. 
daughters by ſurvivorſhip. Armfirong v. Eldridge, 3 Bro. Ca. 
Seck. 2. As Tenants in common. 

1, Teſtatrix deviſed” two leaſchold houſes to J. P. and J. H. 
generally; and then ſaid, “ my will and meaning is, that the 
«rents of my ſaid two houſes ſhall be equally ſhared and divided 
between them the ſaid F. P. and J. H. as aforeſaid.” Held, 
that the deviſces took as tenants in common. Prince v. Halgin, 

1 4th. 49 5 . Woe * | | | | ' 
2 Teſteri: bequeathed the reſidue of her perſonal eſtate to het 
_ two nieces M. aud E., daughters to her nephew V. O. and 4 
his wife, whom ſhe deſired to be truſtees for her children, to take 
__ Eire of their legacies 3; and then faid, © my will is, that my eftatt 
* Be equally divided between M. and E., whom I appoint: my exe- 
© eutrixes accordingly.” Held, that the words of the bequeſt 

made a tenancy in common. Otwen v. Owen, 1 Ath. 494. 
3. Bequeſt of perfonalty unto and among ff all the children 
#eſpettively, male or female, of teſtator's brother and ſiſter. Held, 
that they'took as tenants in common, by reaſon of the word 
F i vely. In Heathe Vo Heathe, 2 Ait. 121. vid. 8. P. in ſec, I, 
3. 4. | | | rs ans 

| * — 2 to truſtees, for the ſeparate uſe of 'teſtator's three 


”"y 


1 


2 * 2 
| . : « 


9 2 


. 


| Deb 3 
with benefit of ſurvivorſbip. Aud be thep deviledertain redl den 


— to four of his children by name, their heirs and aſſigns, equally: to 
* be divided between them, ſhare and ſhare alike, ar fenantt in _ 
- non, and not as joint-tenants, with benefit. of  ſurvivarſhip- The 
te 6 incipal queſtion was, Whether the deuiſe of the real eſtate con- 
dren ituted a tenancy in common, or a joint«tenancy ? Lord Hard- ' 
7 uicle (aid, 4 the firſt words plainly imported a tenaney in com- 
AI « monz but the difficulty was, to explain the ſubſequent ambig 
Va «words. That one conſtruftion attempted was, that the teſtatot 
nid & meant a ſurvivorſhip of himſelf to prevent a lapſe; but a teſtator, 
. '« he ſaid, ſeldom provided for a contingeucy in his lifetime for. 
"th «when any n he might alter: his will as he 49 
Hur The diſpoſition of the cuſtomary part ſeemed however to his lord - 
tn ſhip to be a key to the will, and this ſhe wed that the ſurvivorſhip 
alive muſt be after his rr at ſuch a dime as it could attach; vz. 
* it the age of 21, uuben each child [might call ur his ſbart; and-if 
d afterwards any of the others died before 21, the ſurvivors n 4 
band: be entitled to part of his ſhare. . He-held therefore, that the de- 
viſe of the real eſtate, muſt be conſtrued in the ſame manners 


1 Late among them, 


Hows v. Hows, 1 Vef. 13: gi abs rin ae pr 
mb; 383. 8. F. | on x 


6. A deviſe of lands to i Ry 75 4 . of debts, ha 4 . 


remainder to go and be equally; di vidad among / the teflator's 


three younger children, and the ſurvivor of them, and their heirs fr 


ever, was held to create a e in common. Stones v. Wee 


17165. 


— —— of perfonaley to J. V. an to his 3 malt 
ſhare wi Hare alike. | Lords Commiſhoners 
Smith and Bathurſt held, that the whole ſhould go to the father 
for life, and then to the. ſons- . Wilſon v. un 
Amb. 56 s 1 

8. Teſtater deviſed all that meſſuage,, We. and all other his 
meſſuages, lands, tenements, and herediraments to his five ahil- 
dren, and the ſurvivors and ſurvivor of them, and the. executors 
and adminiſtrators of ſuch ſurvivor, | ſhare and ſhare alike, 2 
tenants in cominon and not as joint - tenants. Per eur. — This i Ty 
a tenancy.in common in fee, and the words ©. ſurviuort and ſur- 
4. vivor” relate to the death of the teſtator: and Wilmot, J. ſaid, 
that the word ( executors was Wen to heir in a will. 
Roſe-v. Hill, 3 Burr. 1881. 

9. Teſtator gave his freehold meſſuage i in G. to 4. B. and Cc. 
Held, that they took as tenants in common. In Denn v. 


| 3 Cup. GG | 4 
10. Teſtator, being poſeied of n leaſchold eſtates, tome * 
held for lives, and others for 1 and having two ſons, A. and 


E., and R, deviſed theſe — 


B., and four daughters, C., 4 
to truſtees, in truſt, as to part of them, for his ſon A. and his — 5 
iſſue; and, as to other part, for his ſon B. and his iſſue, 28 be 120 25 
counſel ſhould adviſe; with croſs remainders, upon the death f 

— Hons to the ocher 3 and 1 in like ae e, 


«a 


a * 1 >. 
3 414 15 . Device: 2 
+  then'followed-theidwronls4/4 In, any Will is, that in caſe both 
2 7 ſaid ſons, A and B., ſhall happen to die unmarried, and 


* that neither of. them ſhall have any iſſue lawfully begotten, then 
& y daughters, C., De and A, ond the | ſurvivors and ſur uivor 
3 and their aſſigus, be permitted to receive all the rents, 
<1 jEes, and profits, of all the aid leaſe lande, and. premiſes, 
n teuants in common, and not as joint-tenants.“ A. the 
I, eldeft fon died without iſſue, and D., E., and F., three of the 
W daughters, alſo died, all in the lifetime of B. the ſecond fon 

5 and then B. died without iſſue. The queſtion was, Whether C. 
tte ſorviving daughter, was, by the worts of the will, entitled to 
Peg, the whole of the leaſchold eſtates, or to a third part thereof only, 
mn common with the [repreſentatives of the deceaſed ſiſters? The 
 ._ court of Chancery in Yre/and were of opinion that C. was entitled 
to the whole. But this'decree was reverſed upon an appeal to the 
Houſe of. Lords bete, who held that, upon the contingencies 

. which bad happened, the eſtates were deviſed to the three 

— —Y tenants in common. Milſon v. Bailey, 5 Bro. Parl. 

1 88. u e l ang e. Nin Mz 5 
* — Teſtator deviſed all his real eſtate to truſtees, as ſoon | 
his three daughters ſhould attain their reipective ages of 21, to con- 
vey to them and the-heirs of their bodies, and their heirs, as joini- 
tenants.” Lord Hardzvicke, after obſerving that, on account of 
| the direction to convey, this was an extcutory truſt, in which 
8 caſe the court aſſumed greater latitude of moulding the will ac- 
+ cording to the intention of the teſtator, was of opinion, that the 
daughters did not take as joint - tenants ; but that conveyances 
ſhould be made to them at 21 reſpeRively in tail, with croſs 
8 ; remainders in tail, by which means ſurvivorſhip would be pre- 
- IT ſerved upon the death of any daughter without iſſue, which was 
tte moſt that was meant by yoint-tenants. Maryat v. Townle, 
„ BUEN 45 24/28 oe e Aa. 

- 3 A bequeſt to 8. B. and V. B. of 1500 J. jaintly and between 
 _» hem, was held not to be a joint-tenaney; but to be divided be- 
_-_ _  4ween them. Perkins v. Baynton, 1 Beo. Ca. Ch, 118. | 
13. Legacy of 10,000/. to two fiſters, to be equally divided 

between them, when they foould atrive at ile age of 21. One of 

them died under 21. It was contended, that this was a joint- 

_ -tenancy- till 21, though diviſible. then ; but the hare of the 

deceaſed. was adjudged to her repreſentative.  Foliffet v. £af, 
8 JN. Co. Cb. 23. Wat? 1 ; of | : 9 . 
Bot note, iti "114. Bequeſt of ſtock, in truſt to pay the dividends to teſtatrix's 
3 niece for life, and after her deceaſe the ſtock to be equally divided 

rem el the among the four brothers and ſiſters of teſtatrix, and in like 
bit does nt manner among; the ſuruiuars or ſurvivor of them. This was 
Anz im- held a tenancy in common from the expreſs words, and the ſtock 
P's com- "divifible between thoſe alive at the death of the niece, and the 
mog; and * yepreſentatives:of ſuch as died in, her liſetime. The words ſur- 
A e Se. were underſtood: to refer to a death in the life of 
Seen for + teltatvix, fo as to guard againſt a lapſe. Roebuck v. Daa, 2 T7 
ort | : 2 | „ | , 5 We : Jun. 


ſervod, that, had the 
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N og re bers hp oe e al. * 


when Legacies are to be paid. 


Sd TEINS 


1. ee 

N 7 with a limitation over to another, and if that-per- 

fon die, w. out mentioning r e if tue 

firſt taker die before the time n e 
jnmedintly ber iis 38 6 bin A new legacy, PIs wt 
un, ü Att. 566. . 
. 4 hm Bortibrrpn rhe Feltham, 2 b. WMS. 270. 1 ; 
ach edit. See S. C. alſo d in $ Vis. 403. pl. x i and fide note; and Bargravev, Whitwicke, 
itated 401. id. pl. 18. a aan: * n wil in on 
meaſure nl. _—_ 


"The caſe of Bre v. Young, ſtated 8 Pin. A. 403. pt. 32- is 
vo reported in 3 Bro. Ca. Parl. 4 
2. Bequeſt to C. F. hen "He attined 25 of 1000 l., a 
executors were empowered | to lay it out on ſecurities, and pay 
the intereſt for the infant's education, as alſo a part of the : 
elpal, to put him apprentice, and the remainder to be paid him at 
25, and not before. C. F. died at 19. The legacy was held to 
be veſted, and the ſecurities were decreed to be immaliateiy tranſ- 
ered.to G4 st epreſentative. Foneria v. Fonereau, 3 Ath. 645. 

r Fe. 118. 8. C. 

3. Bequeſt 9 e to one, payable ut' 24; wich a" certain - 
maintenance in the mean time. The legatce died under age. 
The legaey being held to be veſted,” the next queſtion was, as to 
the time to the tepreſentative ? On this the court ob- 
carried intereſt, though the 
of the principal was deferred,” yet, on the legatee's death the 
repreſentative would have been entitled to it immediately, ſinee 
the delay of payment to the infant was only by way of caution, 
but with equal benefit to him. Thea t of maintenance 
had been ſuid to be equivalent to giving intereſt, but they thought 
not; intereſt carrying the whole benefrr of the legacy; dut main- 
tenance being only a decent proviſion during minority, and bounded 
not by the profit of the money, but by the neceſſities of ſuſtenance, 
_ education. © In Herrifon v. Buckle, 1 Stra; 238. ; 
4. Bequeſt of a legacy, payable zt 27, with an allowance for 


3's 9. De ee 2 


n ey 
Ft 


males in the mean time. The legatee died before 21% 
Held, chat his adminiſtrator claiming under him, could not be in 
' better condition than he himſelf was; and therefore not entitled 
o receive thy legacy till ſuch time as the legatee would have at-. 


24. 
©. . ' 


, — 


had been given in the mean time. "Ride v. Anh, — 
tee,, Am. 588. 


the rents af teſtatot' eſtate. Held, that the annuitant was 
entitled to 400. for the firſt | Shs and ito 5 l a- year afterwards, 


eee eee eee 


reer 


8. Bequeſt of ſtock, with the dividends arifing therefrom, to take 
place at a ſuture day. Legatee died in the — The gift of 


© - the dividends entitled her repreſentative to all irnmediate transfer, 
In May v Mood, 3 Bro. Ca. Ch. 474. * 1 321 i 4 


6. cies were given to A. and B., after the death of their 
_ payable at 21 ; with a proviſo, that if 4. or B ſhould, 
* * any time, become poſſeſſed of the teſtator's real eſtate, 

— pore 5 the will had been deviſed to them 


e Danner in vemainder, aſter a deviſe to one and his iſſue in 


ſtrict — his or her legacy ſnould go over. A. and B., 

having attained 21, had immediate payment“of their legacies de- 
creed. to them; Lord Thurlow obſerving, that although if the elder 
brother were to die without iſſue, during the life of one of the 


legatees, the diſpoſition, over might be gaod, yet, he could not 


keep the money in court all that time to wait che event. - Griffiths 
v. : 1. Feſ. jun. 97. S 6! 9,598 Ab hee L T7 , er 
7. Deviſe of an annuity of 5300. to be purchaſed by ebe 


Pho, till the purchaſes, was to, paß the.annuitant 40 . a-year. Er- 


ecuter, inſtead of purchaſing. an annuity, paid 500. a- year 2 


it being the executor's fault for not purchaſin pe Aer after the expira- 


tion of the year, as he was bound to do by Brotune v. 


| Spooner, 1 Vef, jun. 291. See Hochin v, Manning os tos 


u. 3. pb 16, ſubra. 5 


8. Bequeſt of perſonalty, after che deceaſe of teſtator's wiſe, 


2H every the child and children of his fon A., equally. to be di- 
vided between them; the daughter's ſhare to be paid at 21, or mar- 


riage, which ſhould firſt happen, and the /on'r bare or ſbures at 21, 
or to be ſooner advanced for their benefit, if che truſtees ſhould 
think fit; with ſurvivorſhip amongſt them: and, in caſe all the 
children ſhould die before their ſhares, became payable then to 4. 
A. had two children at the time of making the will, and ſeveral 
e On a queſtion, whether all or which of 4's children 
ſhould take ? Lord Chi. ſaid, where a time of payment was pointed 
out, as where a legacy was given to the children of 4. when they 
ſhould attain 21, the diſtribution muſt be made amongſt the 
children in eſſe, at the time the . nt ſuch 8e. An. 


_», drews x. Partington, 3. Bro. Ca. Ch 


9, Legacy, by one in truſt, for wo 770 children of his fon 7. 


| by name, and all and every the child and children of his ſon 7. 


equally to be divided between them; the ſhares of the ſons to be 
aſhgned to them at 21, and the ſhares of the daughters at 21 or mar- 


ſon, ho had attained 21, for immediate payment 
W rk aca * "or OAT 


| 2 2 to advance part for placing out the ſons. Bill 
A 


' J. 8. 
4: £14.23 Fa, $- F N a) Pl. 
— L . 


” 4 
$5 8 


* 


4 


D accordingly. | 1 


Preſet x. Long,” . 
696. See 8. C., and alſo the laſt caſe ftated in (L b.), aß. 
3. 7-8. 4. | +. | A 3 — e 4 i 
take Ro” forth created a term for ayment of debts and legacies, | 
ftof MW and gave 10007. to his niece; to be paid immediately after hie 


sfer, deceaſe, if then married ; if not, the intereſt of her legacy to be 

| ud her in the interim; and if ſhe ſhould die unmarried, then to 
their pſe into the eſtate; By a codicil he gave her ** the farther ſum 
auld, « of-200/., in addition to what” he had given her by the will. 
tate, Wich reſpe& to the latter legacy, the Maſter of the Rolls ſaid, 
hem that Lord Thurlow had determined, that ſubſtitured, and added 
1e in legacies ſhould be ſubjeR to the ſame conditions. And the niece 
B. being married, he decreed both legacies to be raiſed. Crowder 
de- e e 449. | 84 


elder WY 11. A married woman, being entitled to 1200 al Tee 

"the . at her own diſpoſal (in which ſhe conceived D., her huſband, 

not from whom ſhe was ſeparated, had a life · intereſt, if he ſurvived 

th. her, but it afterwards appeared that he had not), bequeathed the | 
| relidue of her dee after payment of debts, to her execu- 

utbr, tors, after paying the following ſums to A. and B., each 100 /: 

Ex- z per cents: and ſhe added, In conſideration of the trouble of | 
from vi executors, theſe ſums to return to them at the death of the _. 
was Wl © legatees; and if any other of my legatecs (Z. excepted), die 

ards; 4 before D., their legacies to revert to my executors. To E. 

pira- « and F. each 100 l. of the ſaid ſtock.” And, after ſeveral other 

ne v. diſpofitions, ſhe. continued, it is to be. underſtood, that the 

7 2. « money bequeathed as before mentioned is in the 3 per cents, | 


« the intereſt of which D. is to enjoy, agreeably to our articles of _ 


wife, « ſeparation.” till his death; aud the fale of the. ſaid ſtock is to 

e di. «be at the firſt, or, at the option of my executors, the ſecond 

mar- «term (i. e. quarter- day) after the death of D.“ The queſtion 

21, was, Whether the legatees were entitled to their legacies imme- ; 
ould diately, or were to wait the death of D., he not having, in fact, 
the any life-intereſt? Lord Thurlow admitted, that had the wife 
0 A. been appriſed of her power to diſpoſe of the ſtock immediately 
veral i after her death, the might have given inſtant eſtates to many; 
dren but there were no words in the will, he ſaid, to ſhew what ſhe. = 
nted would have done in that cafe; and in order to aſcertain it, he | | 
they thould be obliged to guefs; which would be going further than 
the the court had ever done. He therefore held, that all the legatees, 

A- except E. were entitled only in caſe they ſhould ſurvive. D., the 9 
7590 - hafband; and, that E., though entitled whether ſhe ſhould ſur- 4 
n T. vive D. or not, was not to be paid till his death. Smith v. Mait- - > 
1 Ty land, 1 Vef. jun. 32. ee „ £4, 
to be 12. After a diſpoſitioti in truſt for his two children at 21 or 
mar- marriage; if they ſhould. both die under age, unmarried, and 

Bill without iffue, - teftator gave to C. 3060/., to be * her at the 
ment end of two years after the death of the ſurvivor of them. By a2 
pon, codicil of the next day, reciting that his eſtate would not bear the 


L.8. payment of the 30007. during the life of £y-his myther-in-law 
l Wer. Ul. , | E 6 | | = 


* 


7 


A 9 - 
- , ” 
* - 
% * 
15 
= 
Q 
—_ 


25 ig 25 zble with 1294. to her during life, teſlatar tevoked 
that 1 the WAR 12% caſc- hig two children ſhould die 
under, Vr. then the 3060/, were to be paid twelve months after 
the death of A4. The children ſurvived Ai, and then died un- 
preg 2 ; without iſſue. „Held, that the legacy was not pay- 
able ull the end of the two years after the furviyor's death; the 
| Pn" no other object than to poſtpone: payment during 
4 lite, | Wardſworth u. Younger, 3 V, jun. . 


"See (T. b) /up. fer. 2 n. 2. paſſim, as to the, Time when, 2 
fe bal 8 to 2 or Body of Perſons, fuch 
Perlons muſt anfwer the Deſcription, _ 
See (X. b) ſup. ſec. 1—2—3, paſſim, as to the Time when, a, 
HBequeſt being made to Children D by way of 

Preſent Gift, or in Remainder, or to be paid at a future 


. WVinerge8. (I. d) Legacies to Infants. When to be paid. 
| >:. 75 * Fe | p< | ; | | . 
9 el . See (Z. c), er. 2. N. I. . 11. ub: 3 | 1 4 l 


| BVinerqog. (Lid)! Legacy to Infants, Er- Payment to whom 


- = : 1 . pr 


1. T ESTATOR gave 100 J. to A. by the deſcription, of bis 
2 nepbew's daughter. The executors. paid the legacy to 
AV father, ſhe being then an infant. The court of Excheguer,.. 
though with great reſuctance, decreed the legacy to be paid over 
again to A. (her father's executor having waſted his aſſets) ; the 
rule, they faid, being firmly ſettled,” that a legacy to an 2 
cannot. be paid to the father. Cunningham v. Harris 6. 
cited 3 Bro. Cu. Cb. n eus _w_ 1 N 
2. Teſtatrix gave a legacy of 100 J. to each of the three child · 
ren of A., and made B. executor, leaving him the bulk of her 
eſtate; provided” he paid the three legacies within a year after: her 
death. The executor within the time paid rhe legacies into the 
children's own hands, the eldeſt” being then 4 16, the next. 
14, and the youngeſt 9 only. The children afterwards filed their 
- bill for the money to be paid over again, inſiſting that their father 
had embezzled it, and was inſolvent. Lord Hardwicke did not 
know an iuſtance where an executor, paying ſo latge a ſum as 
10, into the hands of minors, had been allowed it. In the. 
caſe before him, however, as the payment had been fully proved, 
his lordſhip ſaid, he would not (train the rules of the court to 
make him pay it over again; eſpecially as it was, done to ſave a. 
forfeiture,” it being an expreſs. condition of the executor's on. 
taking under the will, that he ſhould diſcharge the legacies, within 


| L " AS. | | 12 4 
eee ee e 
2 ts 34 " 4 4596 


. 


and the other fix clerks, he thought it ſhould be paid to the 


terhpromiſed; on the executorꝰ i dividing: 50 l. between the three- 
children. Philips v. Paget, 2 Ati. 80," and . 625 


+ 3+ Bequeſt to C. of 100 l to be equally divided betwath hinſelf- 


ond family. The executor paid the money to C., who at that 


time had a wife and ſeven children, ſix of them adults; and the 
ſeyenth an infant. Several years afterwards the children ſited 
their bill, inſiſting that this was not 2 good payment. The Maſ-- 
ter of the Rolls obſerved, that Dagley v. Tolferry, 8 Vin. Abr. 410. 


fl.” 7. had ſettled, that payment to the father of the . 1 


icy was not good; but, ie the caſe before him, if the teſtat 
meant Zhe executors to divide hy did her mention C? What did 


he mean by the word himſelf? That, his Honor ſaid, could only 


be applicable, if C. were to divide. If obe, lie ſaid, were to 
give a legacy to the ſenior ſix elerk, to be divided among himſelf, 
ſenior, arid that the executor need not be put to inquire who 
other fix clerks were. Bill diſmiſſed. Decree of diſmiſſal af- 
terwards affirmed. Cooper v. Thornton, 3 Bro. Cu. CB. 96. 186. 
4. Bequeſt of (among other legacies) 500 J. to A. (an infant), 
with a direction, that fuck of the legatees as might be infants at 
the- teſtator's death, ſhould receive intereſt till their legacies 
ſhould e paid, which he defire to be at 21. Bill by an aſſignee 
of A. againſt the executors for the legacy. Defendants charged 
that H. s mother (his father having died in narrow cirturhſtanees) 
and her ſecond huſband' had expended 650 J. in 4. maintenance 
and advancenient in the world; and therefore bad #'pfier claim 
to the aſſignee But the court did not ſeem ſatisfied with ſome 
of the articles of expenditure, and decreed the legacy to be pad 


94 
9 F 7 


Ss * 1 5 


to the aſſignee) * Davies v. Huften, ' 3 Bro. Ca. Ch. 178. 1 Yo 


jan. 247+ 8. C. | 


(M. d) Payment or taking 7 


A © 8. 7 


ene 3 nt | ; by 20 * 8 . 267 =. 
Ehe enfuing ate Caſes of ſterling and currency Payments ente! 


1. Teſtator, who lived in Jammicu, gave legacies to be'paid 
in ferhing nioney in the firſt place, and immediately after- 


wards two other legacies, (one of which was to the plaintiff,) genr- 


rally,” without ſo'faying; arid at the end of his will ſeveral more, 


id in ferling' money. Lord Hardwicke held, that the 


to be 
plaintiff muſt take his legacy in Famuica money; according to 


the general rule, that where money is left by wilt, it muſt be 


paid in the current money of the place where the will was made 5 


and in this eaſe, where the teſtator had expreſſed himſelf differ-" 
ently, he ſhewed a different intention. Saunders v. Drakt, 2 Ari. 
I br v. Bart of Ang, 1 P. Vu. 696. 8. P. 
2. 


legacies, ſome of wich ke n ing money, 
& ' LEA f LAS 


and 


made his will in freand, and thereby gave ſeverał 


* 


12 | . & . 
a + ww 2.4 +. g * 42 21 1 1 
B Clear of De- 8Viner 410. 
— 
ot od Lak -1 ATE IL. * 


* _ 
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. and-othets were given generally. The latter were deereed to be 


paid = Iriſh currency. Second point in'Pier/on v. Gaunet, 2 Bro. 
D an | „ Fru . 1067 Mie 1 5 


. . 3 N vt e b 0 TA 
3. Feſtator, living in the iſland of Antigua, gave a legacy to 


one of 1000 l. flerling. He then bequeathed to others 15001. 


$Viner 21: 


8. 1. In Cafes of »Dijer, "the Pay 


The latter legacy was decreed to be paid in Antigua 
currency: . Second point ĩn Malcolm v. Martin, 3 Bro. Ca. CB. 5 1. 
0 ! vita. 3 IJ oe 1.5 ? Cr . V4 \$:* * » 8” 2 tes * 77 2 179 
tri als Ahn nu Nan? N Ars <5 TS. I v3 MAG. T 8 
f a5 j - "> n - 174 - 1 . ; 
(N. d) Intereſt. In what Caſes. payable, and from 
n AV 11 2 8 5.9 - | <P. TOYS 


t Time. 


7 


ro 2) 19475 17. 


| | t whereof is provided 
ee ee eben by ee WI. | 
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eſtates for payment of debts and legacies, which be directed 
10 be paid within five gears after his death. By a codicil he deviſed 
theſe eſtates to truſtees, to pay out of the rents to his wife 300 /. 
a· year for her life, and with the ſurplus profits to pay his debts 


2 aad legacies. Teſtator's wife lived till 1736, and during her 


life the tents were exhauſted by the charges. The queſtion was, 
whether the plaintiff (who was both a legateę, and a ſimple con- 
tract creditor) was entitled to intereſt; and if fo, from what 
time ʒ · Whether from the five years after the teſtator's death, or 
from 4547, at which time a maſter's report of the ſums due for 
the debt and legacy was confirmed? Againſt the claim of intereſt 
it was urged, that this was a. dry reverſion during the widow's 


life... Lord: Hardwicke obſerved, that a legacy in its nature car- 


- ried intereſt; he knew of no diſtinction between a; reverſionary 


eſtate and any other z and he held, that the intereſt of the legacy 
ought to begin at the end of the five years, according to the 
directions of the will. But, as to the debt, it did not in its nature 
carry intereſt; and he knew, pf no general rule, that, on a truſt 


created for payment of debts, ſimple contract ones ſhould carry 


| Intereſt, as was inſiſted; upon. He therefore, allowed jiutereſt on 


it from year 1717 only. Lloyd v. Williams, 2 Ath. 108. 
De Draper Company v. Davis, ib. 211. 'Barwell v. Barker, 
2 V9 363- 8. P. See Cors note at the end of Carr v. Burling- 
fun, 1 P. 3 


Wims. 229. „ : 


. Lord B. made ſeveral leaſes, with covenants for quiet enjoy- | 


ment. By his will he created a truſt in his real eſtate for payment 


of debts and legacies. The leſſees, being evicted by the remainder- 


man, recovered in actions againſt the executors ;. and afterwards 


done, who had a partial intereſt in the deviſed eſtate, joined with 


the truſtees in paying off the judgment debtsgand taking aſſign- 


N 0 On a queſtion, whether theſe debts bote intereſt in the 


ands of the aſſignees, Lord Hzxdtvicke would not allow, that, 
under a general charge by will for payment of debts, fmple 


- 


- contradt dehts ſhould. carry intereſt. But he viewed the caſe- 


before 


” 
EFT 1 


1 


Me be . 

be” before him on its particular: circumſtances; and firſt, on the 
. ſuppoſition that the eſtate had deſcended without any truſt, he 
= ſhewed that equity could by cirevity have allowed intereſt to be 
to miſed) by means of an execution. He then took it on the deviſe 
1.” the truſt of which was cognizable only in equity, and conſidered 
ud whether there was yround-to give intereſt. It was plain, that, 
1. il the creditors had filed their bills for payment, the raiſing maſt 
7 have been decreed by mortgage probably, as it was a great eſtate 

A from which moment the money would have carried intereſt. 
m Then the aſſignees prevented the ſale or mortgage of the eſtate, 
Ty ' and ſaved the expence of the creditors” bills for that purpoſe. WS, 

4 It had been objected, that the truſtees could not have raiſed tae ; 
IT money without a decree of the court; but this his lordſhip denied; 

| and he confirmed the Maſter's report allowing intereſt. Bath v. 
: Bradford, 2 Vef. 587. en 7 65s *S 
in 3. Teſtator charged his eſtate with money for payment of : 
ed debts, among other purpoſes, The right of charging being 8 
ed \ conteſted, the money which had been raifed lay in the funds ti 
4 1 decree paſſed in favour of the truſt, Lord Thur/aw would not 

| allow intereſt on the ſimple contract ' debts, it being contrary to 
er the general rule. The hardſhips of this rule, he allowed, were 
as, occaſional'y great, but not unavoldabl //; ſince, had the creditors 
n- filed their bill, the debts would have carried intereſt from the 
nat ſeparate reports, and ſo their own delay. Shirley v. Ferrers, 
or 1 Bro. Ca. Ch. 41. PAT td A e 1208 | 
for 4. Where the court decrees a legacy to be in fatisfaftion-of a- | 
eſt debt, it gives intereſt from the death of the teſtator, In Clerk v. Fl 
w's Sewell, 3 Ath. 99. * nn SE LEE 4 by un 185 
ar- - 1). 06 4643 49, 2,486 2H wt a WD. 
WT 58... 2. In Caſes of Legatier, 
by N I, Where the Gift is of a particular Legacy. wo” 
-uſt 1. Bequeſt to a grand- daughter of 500 J., to be paid at 21 or 
ry marriage ; and if /be died before either of the contingencies, then to B. 
on On a bill brought by the grand daughter, then an infant, for | 
od. intereſt, and to have the principal ſecured, Lord Hardwicke ſaid, | 
ter, as the legacy was given over, nothing veſted, and that ſhe was 
ng- not entitled to intereſt. * Palmer v. Maſon, 1 Atk. os. 
TI 2. Teſtator gave part of his ſtock in trade to R. X's 5 7 
ons | "ſhould rattain his age f 21; but if he died before 21 then to B. 
ent 1 veg before 2 Ant wa db as the caſe of a con- 
ler- dition precedent, in which the eſtate could not veſt till the infant 
rds attained 21, and the intermediate profits, from the teſtator's to 
vith” the infant's death, did not belong to the infant's adminiftrator, 
gn- Atkinſon v. Turner, 2 Atk. 41. Born. Rep. in Ch. 14. 8. C. 
the Haughton'y. Harriſon, 2 Atb. 329. and Hearle v. Greendank (O. d), 
hat, fee. 1. pl. 3. 5 * A Ya e eee 
ple 3. Bequeſt of 10007. a- piece to plaintiffs,” to be paid to them 


caſe. i 21, in caſe they attained that age, but not "otherwiſe; and if 
| CPI b Ee 3 | an 


oc 


1 


” 
— 
1 
1 


IS 282 their legacies to be void» Bill by the legatecy 


- ” 
- 


- 


inteteſt. Lord Hardziche :=* Caſes. of this kind depend 


legacy be given at marriage or 21, there the veſting and time 
payment are the ſame. Jo go a ſtep ar Agha Oy 

46 ig actually yeſted, as if given to. A. payable at 21, jet it 

4 not carry intereſt, unleſs: ſomething is ſeid in the will that 

«« ſbews an intention to give intereſt in the mean time.“ He 
3 his doubt of the deciſion in Poyrne- v. Dyte, ſtated 

3 in. 412. pl. 4. and. fide-note ; which, bowerer, was the - caſe 

of. a portion. And in che principal caſe be held, that the reſi · 


| 5 dus legatee, and not the plaintiff, was entitled to the intereſt, 


= 


till the latter attained 21. | Heath v. Perry, 3 Ati. 1m. 
4. Teſtator by will created a term for payment of debts and 


- legacies, which he directed to be paid within five years after his death, 


Held, that the. intereſt of the legacics ought to begin at the end 
of the five years, according to the directions of the will. In Lid 
v- Williams, 2 Ath, ou. 

5. In 4/hbburner v. Macquine, 2 Bro. Ca. Gh. 113. Lord Thurlw 
faid,, that Philips v. Carey, cited-in.1 At. 808. as 2 caſe where a 
particular legacy, payable at à future day, was held to carry in- 


a teteſt immediately, had been often denied to be Jaw. - 


6. Teſtatox gave to five perſons 500 L each, to by paid them as 


their reſpeftive ages 4 23 years, and if they ſhould die before that 
dime, then their reſpectie legacies to fink into the reſidur. The 


father, of the legatees, being in bad circumſtances, applied for 
| Intereſf, on their legacies till they attained 23, for their main - 


tenance; but denied, the legacies being payable at a future time. 


Deſcrumpet v. Tombins, 1784, 4 Bro. Ca. Ch, 149. n. + 
In this caſe Nicholis v. Oſborne, 2 P. Wms. 419, and Rajed $ Vin. 4 74- is cited, a5-the only caſe 


applicable; but there the bequeſt was, not of a legacy, but of a refidue. 


7. Teſtator gave the intereſt of certain funds to A. for life, and 


gras to pay the principal to her children, if any; but if ſhe 


ſhould die without any children, he left it to the younger children 


of B., if any; if not, to C. and he made his wife relidug! 


| 1 7 lega- 
tee. Firſt A. and afterwards B. died, without either of them 
having bad any children. On a queſtion whether the intermediate 
Intereſt of the funds from the death of A. to that of B. — 
do the wife as reſiduary lepatec, or to C., the court ſaid, that 
where intereſt till an event artived was not diſpoſed. of, it muſt 
fall into the reſidue. Wyndham v. Wyndham, 3 Bro. Ca. Ch. 58. 


8. Teſtator gave the intereſt of 1000 J. to his ſiſter A. for life, 


and aſter her death, the principal to her younger children then 


living; and if none, then to the younger. children of his ſiſter B. 
living at the death of the ſurviror of B. and her huſband z and if 
B. and her huſband ſhould have ng younger child living at the death 
of the ſurvivor, then to fall hos reſidue. And the teſtator 
ve, in an event which happened, 4000 J. more, by reference.in 


te ke manner. 4 def yumanic, and in years lere 


— 


upon circumſtances. But ſome things are certain; for if a 


© "op 


| Devile, AY 423 
died, (having ſurvived her huſband,) leaving three younger chil- 125 
dren. — by the Lords Commikogert, that the wn ge "pl 
intereſt of theſe legacies from the death of A. to that of B. did 
gor go to the latter's children, but fell into the refidue, becauſe the 
principal was in contingency during her life. Shaw, v. Cunliffe, 
4 Bro. Co. Ch. 144. e 
9. MI bequearh to my two nieces A. and B. $0001. a- piece, t 


my | 
ge paid to bem velj Fro at 11 of marriage, which Mall firſt 


happen.“ Sir R. P. Arden at the Rolls would not allow in- 
ttteſt to A., who had attained 21, duriug het jnfancy. Theereft 
way given only for delay of payment. The executor. was nok 
bounden to pay, till ordered by the teſtator, unleſs in the caſe 

a gift won chi As to the caſe of a legacy to be paid at 21, and 
the legatee dying before that time, it muſt depend upon tlie Eir- 
eumſtance of intereſt being payable in the interim, whether the 
executor ſhauld have the legacy immediately or not; the identical 


7 "omg before his Honor had never been determined. However, the 
0 


t giving of intereft ſhewed a reſerve of the entire benefit. The 

legatees had a clear right to have their legacies ſecured ; but no- 125 
thing more had been decided. His Honor then took a view of gee Tyre 
the previous caſes (ſee the more recent of them in (G. d) ſupra). » fame, | 

rule from them was clear, chat a . payable at any given 838 a 
time, did not catry intereſt till then, whether veſted or not : the nor thought 
time of payment muſt govern the commencement of intereſt, un- wife mutt 
5 ro the caſe of 7 by a patent, or one in loco parentis. e f . 

riclet v. Dolby ef. un. 10. * ception a8 a 

KT SCE 92 727 ae <>ilg ; tho' the caſe would be rare. ib. 16. 


to. Where intereſt is given for the expreſs purpoſe of main» ' © 
tenance, though to an illegitimate child, it ſhalt commence from 
the teſtator's-deceaſe. Beckford v. Tobin, 1 Veſ. 308. and ſtated 


(0. d) ec. 1. pl. 4. infra. f : "F200 \ \ 
11, Lord Hardwicke—* Where 2 legacy is given to a charity, To Glick, 

« ; . * 0 * | ever, 

intereſt ſhall be paid from the death of t teſtator. Attorney Mo 28 

General v. Hayes, 1 Ath. 356. | f in his ged. 
of Ath. has ſubjoived the following note ; © This poſition is not warranted by the decree in thi: 

4 The caſe was thus: 7, C. by ber will bequeathed o “. to the miniſters and churchwardens of 

* pariſh of Chelſea, in truſt to inveſt the ſame, with the approbation of her executo-s, in the purchaſe 
of lands and renenients, and in ſome good ſecurity, and to dittribute the yearly interett thereof unto 

« and among fix poor widows of the {aid pariſh of Chelſea, as the ſaid minitters and churchwardens 
. ſhould approve of - The relators applied for payment of the 100 J. with intereſt from the teſtatrix's 

«death ; which the executors refuſed to comply with. Lord Hardwicke decreed, that the ci 


2 Aould be eftebliffied : and directed the Maſter to compute what was due for the id legacy of ,200 J. 


« with intereſt for the ſame after the rute of 4“. per cent from the end of one year after the death of the 
. ſaid J. C. Such intereſt to be added to the principal, and laid out in goverment or other lecuricies, 
*. with the conſent of the ſurviving executrix, in the names of the ſaid miniſters ard churchwarcens, 
in truſt for the charity. Reg. Lib. A. 1936. fol. 346. The ſame decree was made as (© ihe time 
ben the intereſt commenced, in the Attorney-General v. Pearce, as it appears in the tegiſter s book. 


1 Reg. Lib. A. 20, folk 216. 


pPapable in futuro, ſee (Z. e) ſect. 2. 1. 2. fl. 17. | 
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© Where the gift of intergf ſhall have the effect of veſting legacies 


4 


N., Where the Gift is of aRefidue, _ 


14 N Shaw v. Cunliffe, 4 Bro. Ca. Ch. 149. it is ſaid, that a con. 
5 tingent legacy of a rehdue carries with it all interme- 
diate intereſt, on account of the general nature of a reſidue, 
which involves all not expreſsly given away ;. ſuch intereſt going 
not qua intereſt, attached to the body of the legacy qua legacy, but 
going with the legacy and into the ſame courfe, becauſe it has no 
ether into which it gan go, To the ſame effect it is ſaid in 
4 29s 7a Feng profits of the perſonal gate are the eftate itſelf, 
6 uſps fe. 2. £8" | 1 | 
2. Teſtat 1 the reſidue of his perſonal eſtate, if (as 
was the caſe) he ſhould have no ſon, to his daughter A., to be paid 
er at 21 or marriage; and if ſhe ſhould happen to die beſore, and 
his daughter B. ſhould have one or more ſons, he bequeathed his 
ſaid perſonal eſtate nto ſuch ſon as ſhould firſt attain 21; and if B. 
ſhould have no ſon that ſhould attain 21, then to J. S. A. died 
- under 21 and unmarried. B. had a fon C. who, during his in- 
fancy, brought his bill; on which the queſtion was, Whether the 
produce of the perſonal eſtate, from the death of A. till it ſhould 
veſt in G. or any other ſon of B., ought to be accumulated, and 
' await the contingencies, or whether it went to teſtator's next of 
kin, as an intereſt undiſpoſed of? Lord Hardwicke obſerved, that 
there was a great difference between # particular diſtin part of 
the perſonal eflate, and the whole refidue ; for when the whole 
was given, it was a contradiction in terms to ſay, that any part of 
it could be undiſpoſed of. Studbalme v. 22 3 P. V. 300. 
was in point; and he decreed the profits from the death of A. till 
C. ſhould attain 21 to be accumulated as part of the reſidue; and 
in cafe C. ſhould die under 21, the. ſaid reſidue, together with ſuch 
intereſt, to go according to the contingencies of the will. Green 
v. Ekins, 2 Ath. 473. and Saund. n. 3. ib. 475. 3d edit. Trevantiian 
| v. Vivian, 2 Vef. 430. S. P. 775 

Wes; His' g. Teſtator gave the reſidue of his perſonal eſtate to bis grand- 
; . ſon at bis "ge of 21, and if he died before that age, then to F. 
expreſſed The graidſon brought his bill for the intereſt of the reſidue during 
ſome dcubt his infancy ; but Lord 'Hardwicke held, that it muſt accumulate 
OW till he arrived at 21. Butler v. Freeman, 3 Att. 58. | 
g, in the eyent of the granaſon's dying before 21; but, in 2.Veſ. 430. ith ſaid, that his lordſhip 
would not tuffer this caſe to be argued, as having dete«mined it befcxe in Green v. Eking, ſup» pl. 2+ 

| that the profits ſhould agcumulate, and make por! e,, 


4. Deviſe of the reſidue of real and perſonal eſtate to ſuch 
children as 4. ſhould have equally, and if ſhe ſhould die without 
iſſue, then to B. and C. By a codicil the teſtator referred the 
veſting of the teſidue in B. and C. to the event of A.'s dying quith- 
out leaving children at her death. Bill by two of the children of 
A. both born ſome years after the teſtator's death, for an account 
of the profits of the refidue, from the birth of the eldeſt child: 


— 
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nd that fo mach as became due from the birth of the firſt to che 
> ſecond might be decreed to the firit; and, after the birth 
of the ſecond till the third was born, to go to the firſt and ſecond, 


and ſo on. For B. and C. it was argued, that the reſidue was 


contingent during A.'s lifetime, and that the profits ought to accu; 
mulate. Lord Northington admitted, that the children took de- 
ſeaſible intereſts ; and put the caſe of a legal deviſe to them with 


. a ſubſequent clauſe, that if they ſhould all die in their mother's 


lifetime, then it ſhould go over. In that caſe, he ſaid, they would 
be clearly entitled to the rents till the contingency happened. 
And he decreed according to the prayer of the bill, with liberty to 
apply on the birth of any other child. | Shepherd v. Ingram, 
Amb. 448. | 

5. Bequeſt of a refidue to an infant, payable at 21, with a re- 


mainder over, in caſe of her dying under that age. The queſtion 
Vas, Whether, as the infant died under age, the intereſt from the 


death of the teſtatot to that of the infant ſhould go to the latter's 


repreſentative, or to the remainder-man? Mr. Baron Eyre ſaid, he 
could not diſtinguiſh this caſe from that of Nicholls v. Ofberne, 
_ 2ÞP.W. 419. (ated alſo 8 Vin. 414: pl. 18.) The whole refidue 


is here given to the infant; what is to become of the produce? 
Where the uſe would be, if it was a ſpecific thing, or the rents, if 
it were land. The intereſt is the natural produce. It is not a 


charge upon any body. The produce muſt go to the perſon who 
has the thing liable to be deveſted: when deveſted, it muſt from 


that moment go to the perſon who comes in. Decreed according- 
I. Chaworth v. Hooper, 1 Bro. Ca. Ch. 82. 2 
6. Teſtator directed his truitecs to lay out one third of the reſi- 


due of his perſonal;eſtate in ſecurities, and during the joint lives 


of his niece. G. and her huſband, or until me one of the children of 
G. ſhould attain 21, to accumulate the intereſt for their benefit z 
his intent being, that G. during her huſband's life ſhould not, te- 

51 ; and in caſe G. ſhould ſurvive her huſband, and 
have iſſue under 21, the truſtees to apply the intereſt for their 
maintenance till 21; and upon their reſpectively attaining 21, to 


pay the funds and all arrzars to them equally. And if G. ſhould 


ſurvive her huſband and have no iſſue then living, or having ſuch, 
the ſame ſhould die under 21, then over. There were two chil- 
dren, who both attained 21. On a bill to aſcertain their rights to 
the arrears, Lord Com. Aſbbhunſt obſerved, that when the eldeſt 
child attained 21, the accumulation was to ceaſe; but ſomebody 
muſt then take the intereſt, and this could be no other than the 
perſon WhO would be entitled to the principal. The dividends 
therefore, became from that time divifible between the two chil- 


dren in equal moieties; although the ſhare of the younger child 


was contingent till he came of age, ſince” that could not prevent 
the dividends from veſting in the interim. And he cited Shepheard 
v. Ingram, pl. 4. ſupra, as in point. Hawkins v. Combe, 1 Bro. 
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Mis by the ate fed inp to veſt on contingency, , 1 

does not happen, the intermediate profits will attend the refidus. 

where a legacy is given, payable preſently, hana ps? ng 
however as not to fuſpend — but the payment only,) there, 
althongh the legacy be made de feaſible on # future event, an the 
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SeF. 1. As between Legatces and Rune. 


1. I 2 ſettlement, before marriage, of real eſtate of the year 
value of 50 l., was a proviſo, that if the huſband and wife 
Mood die, leaving any iſſue unprovided _ then the truftees 
mmer, and take the rents and profits thereof till they had received 200ʃ., 
5 Joer the benefit. of ſuch unprovided children, and the premiſes were 
. - sharged therewith, in ſuch proportion as the ſurvivor of the huſband 
and wife ſnou!d appoint. The wife furyived, and appointed the 
bh 200/. to a daughter. On a bill filed for the 2007. Sir Foſeph Jekyll 
3 dtceereed it to be raiſed, with intereſt by way of maintenance, from 
e the mother's death. That part of the decree which allowed in- 
tereſt was appealed from to the Chancellor; -who, after obſervi 
that the words of the power warranted a fale or a mortgage, ita 
it as a conſtant rule in equity, that wherever a legacy is given to 
a child, though payable at a future day, ſtill the child has an 
immediate right to hs intereſt ; though otherwiſe if the legatee 
zs a ſtranger. Decree affirmed. Green v. Belcher, 1 Ath. FO5. 
2. Teſtator deviſed his real and perſonal eſtate to truftees for 
payment of his debts, and ſubject thereto, for railing 5000/. for 
fach children of his body as ſhould attain 21, equally, and died, 
leaving bve infant younger children; who, before they came of 
age, applied for the intereſt of their ſhares for their maintenance, 
which was allowed, in reſpect of their legacies being from a pa- 
rent, in the nature of portions. Huriedon v. Northcote, 3 Ait. 430. 
438. Carey v. After, 2 Bro. Ca. Ch. 58. S. P. | 
3. Teftatrix gave to her daughter M. 1007. per ann. till ſhe 
ſhould attain the age of 10, and after: that, r50/. per ann, till 21, 
to be applied for her maintenance and education; and gave her 
Sooo, to be paid her when ſhe attained 21; but i ſhe died be- 
fore 21, without iſſue of her body living at her death, ſhe gave 
the 8000 /. to two other perſons. The daughter, while ſtill an 
infant, applied ſor the intereſt of the 8200 i.; but the court 
diſmiſſed the application, ſaying, that in the caſes where it gives 
antereſt in-the mean time before the legacy was payable, it was by 
way of maintenance; but here the teſtatrix had made another 
ly for the legatee's MAIntenance, not to atiſe out of 1. 
DE znter 


Devitſe, 

intereſt... Hrerle v. Greenbank, 1 Ve. 298. 30). 3 Ath. 695. S. C. 

Mikel x. Bewer, 3 Ve Juv 283-8. — Sands, Wing 
ro a, FOJ 

ho By ſettlement, 150004. was ſecured for A.'s younger 

children, payable at 21 qr; marriage, with -maintenanee at 2. 
ent. in the Meri. Arohaving three children, by his will 

directed, that the portion of each ſhould be increaſed to 10, 000 J. ; 


the additional ſums of 5000/. to be paid at the ſame times as their 
- ſhares of the 15, oo. under the ſettlement. The younger chil- 


dren preſſed for 4 J. per cent. upon the additional portions ; but 
Lord Ch. Loughborough refuſed to allow more than 2 J., ſaying, 


that the rule which makes a legac y from a parent to a child, 
e 


ayable at a future time, bear intereſt by way of maintenanee, 


in no caſe applied where the child bad. a competent proviſion, 


Long v. Long, 3 Ve. jun. 286, . 
5. Teſtator gave 4000 J. to 8 to apply it to the uſes of 
an- illegitimate ſon, and his maintenance and education 10 be paid out 
of the intereft. Lord Hargavicke allowed, that the intereit of a 


Foc legacy, for which no time was appointed, was payable 


m the end of a year, and that- illegitimate children were not 


dt objects of the exception made to this rule in favour of legiti- 


mate oneg; but, as in the preſent caſe, there was no particular 
time for the commencement of maintenance, it muſt be meant to 
continue throughout; and he decreed intereſt from the death of 


the ae Rappen v. Tobin, i Ve 4 308. 


| Ser. 2. As between e and Parents. 


= | Where a fathgr is ſuſſcientiy competent, the court will not 
direct him an allowanee for his child's maintenance out of the in- 
tereſt of a proviſion made for it by a collateral relation or other 


perſon. — v. Jaokſon, 1 Ath, 514. Butler v. Frama, 


3 ib. 60. - 
& — brought a bill on his own behalf, and as coined 
his lier, againſt his father's executor, for two legacies of 50 f. 


each, jleft them by their gtandfather. Defendant claimed an 


allowance of 105/., paid by the father ſor putting the plaintiff out 
apprentice, and of 50 J. for the ſiſter s maintenance ans N 
om refuſed. Darky.v. Darley,'3 Att. 399. } 

3. And ſaid, that the court will refer their eee of * ain» 
tenance to the. ability of the parents, although the will ſhould 
expreſaly direct the intereſt: of the legaay to be applied for that 
e Hughes v. Hughes, 1 Bro. Ca. Cb. 387. : 

4. But, where the parent is in 4 low orc m mean condition, tha 
court, eſpecially in the caſe of a mother, will. allow maintenance. 
In Fawbner v. Matti, 1 Att. oB.  Roachy. Gorvan, 1 J, 160. 

5. And a mother, married to a ſecond huſband, is notzobliged 
to maintain her children by the firſt,” but an allow anee ſhall be 
made from the intereſt of their fortunes z otherwiſe it would be 


compelling the ſecond/huſband, who: is under no natural obliga+ 
8 | tion 


-- +, trouble and 


Devike. 


tion ſo to do, to keep the children. Billing fley v. Critchet, 1 Bro, 
| 8 268. Ser Tubbr v. Harriſon, 4 Terw Rep. B. N. 118, 
6. A freeman of London bequeathed to his daughter M. a 
ſixth part of his cuſtomary eſtate, and directed it to remain in 
his wife's hands till M.'s age of 21;\ortmarriage ;' and he deviſed 
the reſidue of his eſtate to his wife, deſiring her to take the 
of maintaining and educating M. till her age 
of 21 or marriage. On a queſtion, whether the wife (who had 
married again) was entitled to an allowance out of M.'s cuſ- 
tomary ſhare for her maintenance? it was infiſted, that the latter 
clauſe, eſpecially as it immediately followed the bequeſt to the 
wife, ſnewed an intention that ſhe was to maintain M. wholly 
out of the teſtamentary part. But Lord Hardwicke thought, that 
as M. s cuſtomary. ſhare was to remain in the wife's. hands til 
21 or — bs could not mean that ſhe ſhould pay-intereſt 
for it in the mean time. With reſpect to the clauſe © at her er. 
1 pence,” Ke; he conceived the teſtator certainly meant, that 
maintenance, in the firſt inſtance, ſhould come out of the or- 
| phanage part; and, if that was not ſufficient, then that the deji- 
eiency ſhould come out of the wife's reſidue. His lordſhip there- 
ſore directed che maintenance to be paid out of the produce of the 
orphanage part; but the capital, he ſaid, could not be broken 
into. Coomet v. Blling & ux. 3 Ath./676. 

7. The court refuſed to make · an allowance to à father, though 
in narrow circumſtances, for maintenance of his child for the time 
paſt. But the Maſter, they ſaid, if he ſaw the preſſure of the 
parent's circumſtances, might conſider it in the rate of the al- 
lowance. Hill v. Chapman, 2 Bro. Ca. Ch. 231. 

8. Bequeſt of reſidue to grandchildren at 21, and the produce, 
in the mean time, to the truſtees for their maintenance. Lord 
Ch. Thurlow would not allow maintenance previous to any report 
as to the ability of the parent to maintain them; as this, he ſaid, 
would amount to a gift of ſo much to the parent. In Andrews v. 
Partingtom, 3 Bro. Ca. Ch. 60; But ſee fide note to pl. 10. infra.” 
9. By ſettlement, on the marriage of A. with B. a widow, the 
whole property of the latter, which was very conſiderable, was 
veſted in truſtèes to her ſeparate uſe for her life, and then to the 
children of the marriage, as ſhe ſhould appoint, and in default of 
intment (as the event happened), equally; the ſons to take 

at 21, and the daughters at 21 or marriage. And the deed con- 
tained a clauſe, that it ſhould be lawful to the truſtees, and they 
_ evere thereby nutboriſed and required, after the death of B., out ef 
the dividends, Ke. to pay for the maintenance and education of. the 
children, until, &c, ſuch ſums as they ſhould think proper, not 
exceeding the intereſt of the portions. B. died, leaving only one 
child, a daughter, by 4. Lord Ch. Loughborough admitted the 
— rule, that where à fund is given by a third perſon as 2 
nty, notwithſtanding a proviſion for maintenance, the father, 

if of ability, muſt maintain the child; — 
7 | ce 
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the maintenance, he faid, was part of the contract between the 
rents themſelves. His lordſhip therefore referred it to the 

Maſter, to inquire what would be a propet maintenance. Mundy 

„„ Howe, 4 Bro. Ca. Ch. 223. AKA 
10. "Truſtees were directed to place out upon ſecutity the Is this caſe, 

reſidue of monies to ariſe from teſtator's real and perſonal-eſtate, 3e. 

and to apply the intereſt, or a ſufficient part, ſor the maintenance Gee, (a8 

and education of A. 8s children, until they ſhould ſeverally attaitt mic. cur.) 

16, and then to pay the principal to them. After holding that fee 


the children born after the eldeſt attained 16 were excluded, Lord - 


Chi Loughborough allowed maintenance to the father, without an ceruinty 
Inquiry into his ability, there being an expreſs direction for it: — Hae 
It could not be laid down, as had been urged againſt the allow- cave Gble- 
ance; that it had the effect of a legacy tothe father: The family, quent to 
in the caſe before his lordſhip, was increaſing ; and by refaſing Hare 
maintenance he would be accumulating maintenance for the The — 


children WhO took the whole of this property, and diminiſhing being preſent 


the funds the father had for maintaining the children the court N | 
was obliged to leave unprovided for. In Hefe v. Pratt, 3 Vef. would not, 
PP hari 
CY Su rhe kar geen) «-year, to nate of Wa IN, Lord Thurlowy 


(b. d) geeurity. In what Caſes to be gliven 9 


Payment of Legacies; [and Appropriation for 
that Purpoſe, who bound by.] ä * 


| WHERE a legacy is charged upon perſonal eſtate, chou 


not immediately payable, equity will ſet apart a ſuſh- 


' cient ſum to anſwer it. In Phipps v. Anneſley, 2 Ack. 58. And 


this without any particular reaſon aſſigned, as waſting of aſſets, 
. Ferrand v. Prentice, Amb. 273, and cited 1 Bra. 
» Ch. 105. | 

d of 5000/. to a female infant, to be paid at 21 or 
marriage, with intereſt in the interim not exceeding 4 per cent. ; 
but if ſhe died before, to fink into the refidue. On a bill on the 
idfaot's behalf, before the legacy. became veſted, the legacy was 
ordered, at the Rolls, to be laid out in ſtock upon the truſts, and 
ſubje&t to the contingencies of the will; and this decree Lord 
Thurlow, on an appeal, affirmed. Green v. Pigott, 1 Bro. Ca. 
Ch, 103. YJohnfen v. Mills, 1 Veſ. 282, and cited 1 Bro, Ca. 
Ch. tog. Pierce v. Taylor, Walker v. Cooke, both cited, ib. 105. 
Heath v. Perry, 1 Alk. 105. 3d edit. Carey v. Aſtew, 2 Bro. Ca. 
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es governors and directors, and are ſubject to lofſes; for inſtance, - 
r is in the power of the South - St company to trade away their 
* -whole ſtock whilſt they keep within the terms of their charter. 
„But South-Sea annuities, and Bank annuities are of a different 
consideration; the directors have nothing to do with the 
fprincipal, and are only to pay the dividends and intereſt till 
* ſuch time as the government pay off the capita}; and it is not 
nin their power to bring any loſs upon them, and theſe there- 
fore are only and properly good ſecurities. Nor does the 
e word funds alter it; becauſe — muſt relate to ſuch funds as 
are a good and undoubted ſecurity.” In Trafford v. Bothm, 
8 Mth 444. See Jackſon v. Faciſon, 1 ib, 5 1g. F l 
48᷑. A legacy, given to an infant, was laid out by the executors 
in 3 per cent. 3 and, the ſtocks afterwards falling, the infant was 
deld to be bound: Lord Northing/on holding the truſtee juſtified, 
doecauſe the court, if applied to, would have made the ſame ap- 
ptopriation. E parte Champion, cited 3 Bro. Ca. Cb. 148. 
| 5- In Green v. Pigott, 1 Bro. Ca. Ch. 104g. aud ſtated pl: 2, 
Fra, the legacy was payable at 21, with intereſt in the interim, 
dot exceeding 4d. per cent. According to the reporter, Lord 
| "© Thurlow, after affirming the decree at the Rolls for appropriating 
teck to anſwer the legacy, cofitinued thus: Bat if it“ (the 
fund} produce more than 40. per cent, who is to have the ſur- 
nu plus? I may order it to be paid to the executor. But, ſhould. 
it produce lefs; can I order the executor to make it up? No. 
& Tthink therefore the produre muſt be to the uſe of the infant.” 
6. Thus, where a bequeſt was of 4000/7, to A. on marriage, 
with conſent, and intereſt to be paid at three ßer cent in the in- 
6 terim. The executrix laid out the money in the purchafe of 
4 |  - 4440/. Rock, which ſhe veſted in truſtees, to pay A. 4000 J., with 
antereſt at 3. per cent, and to pay the ſurplus intereſt to the exe- . 
cutrix. The ſtock afterwards proved deficient in, value. Bill by © 
the legatee and her huſband 0 Bull che deficiency ſupplied. For 
the executrix it was urged, that the legacy had been fairly laid 
out, juſt as the court would have ordered it to be, had there been 
2 ſuit, and therefore the legatee muſt abide its riſe and fall. 
Lord Thurhw ſaid the queſtion was, Whether the legacy was 
taken out of the teſtator's property? He admitted, that if a 
legatee anticipates his legacy, he muſt ſtand or fall by it; but 
then he muſt have the whole ſum. Where the court appropriated 
a legacy, it ordered a ſum equal to it to be hid out; but his lord- 
ſhip did not recollect any cafe where it had done fo, and given any 
part of the intereſt to another. The executrix,” he added, could 
2 take the ſurplus intereſt. Cooper v. Douglas, 4 Bro. Ca. 
Cb. 232. 1 | —_—_ . 
6. Teſtatrix, by will, directed her truſtees to ſell her real 
- eſtate, and to inveſt che produce in the funds ; the intereſt to go 
to A. for his life, and after his death they were to pay the prin- 
* . cipal money as followed; then giving (ia alis] to B. (in the 


events 
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509/., and the reſidue to. three perſons, Teſtatrix afterwards, . 
| 4 codicil, willed, that if B. ſhould marry in ſaid A.“ lifetime, 
without his conſent, B. s three legacies ſhould go as 4. ſhould- 


direct. After ſale of the eſtate, purſuant to the will, the acting 


truſtee laid. out 35004. (che amount of B. 's legacies), with 174. 
10, ip order to make the Rock an even ſum, in 64004. 3 per - 
cents, and apprifed A. of it by letter; but no declaration. of truſt . 
was made... . married, with A. s conſent, Ou a bill to have the 
ſhock.) transferred to the truſts. of B. s ſettlement, two queſtions. 


happened) ſeveral legacies, amounting to 


aroſe; firſts, Whether an appropriation of the ſtock, without the 


conſent of the court, was binding upon the reſiduary legatees? 
ſecondly, if ſd, Whether what had been done amounted to an 

iation;? Buller, J. referred to Green v. Pigot, pl. a. ſup. 
28 deciding, that even on contingent intereſts; any perſam interefted. 


might come and have the fund appropriated; then, if the court 


would have appropriated the fund, the truſtees, he ſaid, were 
juſtified-in, daing ſo without its intervention. On the ſecond 
point, he held the ads done amounted to an appropriation, and 
decreed a transfer; and this decree Lord Tburlaw, on a re-hear- 
ing, afirmed, Hutcheſon v. Hammand, 3 Bra. Ca. Ch. 128. 


(Q.d) Abatement aud refunding by Legatees.. In ens. 
e eee nn 


TKR decree in Hawes v. Warner, ſtated 8 Fin. 421. fl. a2. 
was afhrmed in Dom, Proc. 1 Bro. Ca. Par- 210. 13 


25 The caſe: of Herne v. Herwe, ſtated 8 Yin. 444. Kl. 41. is re- 


ported in 2 Al. 171. and note, S. P. was made in the 4 
General v. Rabin, ſtated 8 Vim 423, nl. 38. where it was urged, 
that the 60 4. a- pieoe given to the executors, being faid to be ar 


their care and pains,, became a debt, which, under the preference 


they were entitled to, they, might diſcharge in the firſt inſtance. 
But the oount ſaid; the ſums-were but legacies ; obſerving, that 
the executors-might, if they pleaſed, renounce. 2 P. V. 23. 


p # * 


3. F. W. by will gave his wife an annuity of 200/.. out of a 


froehold eſtate, and alſo 500 ., which, together with the annuity, 
he declared to be in full for her dower. On. a deficiency of- afſets,, 
it s hald, that, in caſe the wife was entitled to any dower, her- 
legacy of g, ſhould, not abate, in proportion with the other” 
legacics.; Da vanbiil v. Fletcher, Ambl. 244. JAbtuer v. Marrett, 
2 Iq. 420. 8. P. 6 | 644 aa FOTO IN n 

4. 4. B. by a teſtamentary paper gave 40001. in truſt int. al. 
to pay K. an annuity of 100 f. for life, On a-deficiency of afſets- 
the queſtion was, Whether: K. ſhould abate in proportion? The. 
court ſaid, that an annuity had been determined to be a ſpecifics 
legacy, and not to abate with pecuniary ones. But, in the caſe 


belore them, they obſerved the legacy was a. ſum of nnd 
2 


— 


* 


che 


Deviſe/ | 


annuity in truſt chereout. Arid the point was reſerved. In 


Peacock v. Monk, ü Veſ. 133. Oftober 1748. 

F. Ins ſubſequent cafe, however, whete the queſtion enn whe- 
ther on 2 deficiency'of aſſete, 2 deviſee of an annuity for life, 
charged on the'teſtator's'perfonal eſtate; ſhould abate in a e 
with the other legatees, or ſhould be conſidered as a ſpecific 

tee, Lord Hardwicke'eited, as an authority in point to prove t 7 
ſuch an annuitant muſt abate in proportion, Pepper v. Medlicot, 
ſ(leited alſo 2 J 417.) where teſtator gave A. 140 J. out of his 
perſonal eſtate, to purchaſe her an annuity of 20 J. for her life, if 


de continued in his fervice ; and if that ſhould not be ſufficient, 


bis executors were directed to advance her a further ſum to pur- 


chaſe this annuity. 


Upon a deficiency of afſets, it was het that. 


the ſhovid abate upon the whole 1401. | And, on the authority 
of this-caſe, Lord Hardwicke, in the principal caſe, ordered the 
annuitant to abate 1 in et neun , Edwards, 3 4. 693. 
1749. 


6. Teſtator, havi 
of 120 J. to his wife 
T2 fon who, Dr. 


a Vit and two children, gave an mantuity 
her life, with limitations over, if he had 
Afterwards he diretted his exceutors to purchaſe, 


if they could, the ſaid annuity in government feeuritiesz if not, 
then to purchaſe lands of 200 J. a year value, to be ſettled ſo that 
tze faid annuity ſhould be to his wife free from taxes, with re- 
_ mainders over. He directed, that if he ſhould leave any child 
" living at his death, his executors ſhould out of the profits of the 
reſiduę of his eſtate pay 1 to his wife 30/. per annum for the main- 
tenance of ſach child. wr legacies to ſome collateral relations 


and friends, and all the re 


due of his eſtate real and perſonal to be 


put out for the benefit of his children. On a deficiency of aſſets 


the 


where by direction to lay out ſo much of the 
chaſe of it, muſt abate in proportion; but ſtill that was only 
general caſes z for, if an intent appeared to 

tant before the legatees, it muſt be followed. 


queſtion was, Whether the wife's annuity ſhould abate in 


proportion with the other legacies ? Lord Hardwicke admitted it 
to de an eſtabliſhed rule, that an annuity by will out of perfomal 
eſtate, as well where given by way of direct deviſe or legacy, as 


perfonal eſtate in the 


fer ſeach annut- 


was very ſtrong for that; for it was natural the wife and children, 


who were otherwiſe unprovided for, ſhould take before ſtrangers; 


and, as it appeared to his lordſhip; the teſtator had expreſſed that. 


To attribute to him any 


other meaning, it muſt be preſumed, he 


intended the whole maintenance of his children, muſt depend upon 


the contingency of there being any ſurplus, after 
annuity, and after all thefe legacies to collateral relations, which 


were merely volu 


in Wy 


purchafing this 
That would be an- unreaſonable 


conſtruction: and his lordſhip held that che an muſt be pre · 

ferred. Ein v. Lewin, 2Vef: avg. 

J. In Orr v. Kaime, 2 V% 194. it is leid down, that whenever 

an executor pays s legacy, 6 . 
5 per 


he caſe beſore him 


* 
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(Y. d) What ſhall be chargeable with [what Debts rsa. 
nad | or] Legacies. - | 


$f. 1. Where the Queſtion reſpects the Intergſt or Property 
FACE NY | Er 


1. LANDS are deviſed to truſtees for the ſeparate uſe of teſta- 
32 tor's wife during her life, and after her death to A. for life, 
and then to B. for life ; and immediately from and after the deter- 
mination of thoſe eflates, to the uſe of C., 2 heirs and aſſigns for ever, 
charged and chargeable with 100 l. a. piece to his fix nieces, to be paid 
to them within twelve months after his deceaſe. It was contended, . 
that the teſtator intended to confine this charge to the laſt deviſe. 
of the remainder in ſee; but Lord Hardwicke held, that it alſo 
over-ran all the preceding eſtates, Carier v. Carter, 1 Veſ. 168. 
Firſt point in Bridgman v. Dove, 7 Ath. 201. S. P. See alſo 
Fletcher v. Smiton, (I. b) pl. 8. ſupra. 13 | 
2. Teſtator deviſed lands to his wife, and afterwards to truſtees The reporter 


for 2000 years, in truſt by and with the conſent and direction of his ee, 

wife, in writing, to raiſe a ſufficient ſum for diſcharging his debts. created, «to | 
Held, that the term ſhould take place of the wite's life eſtate, take place - 

though given ſubſequently, it being for payment of debts, and the ., 2 — 4 

ſentence „ jn ſuch manner as the wife ſhalt direct,“ intending « teflator 8 

that the money ſhould be raiſed in the manner moſt convenient 2 _ 

to her, either by mortgage. or otherwiſe. Ridout v. Dowding, vo . 


1 Alk. 419. ib. 417. it appears that theſe words are not in N Lib. 


3. Teſtator recited, that he had, by a former will, given all his 
real and perſonal eflate to this wwife; that ſhe was then dead, and ' 
therefore he made his will for the diſpoſition of the ſame. Firſt, he 
ordered his debts to be paid. Then he deviſed particular. eſtates, . 
(enumerating them,) except H. and R., to truſtees, to pay his 
debts, funeral expences, and legacies. He then proceeded to ſay, 
chat H. and R. ſhould be in the firſt place for payment of the 
legacies mentioned in his will. The queſtion was, Whether the 
ole of the real eſtate was ſubject to the teſtator's debts. Sir 
John Strange Had it ſtood on the firſt part of the will, I ſhould, 

«© have no doubt but that his whole real eſtate would be ſubject 

&« to his debts: But, in a ſubſequent part, he exempts H. and R. 

« entirely, reſerving them as a fund for legacies only; this there - 

« fore deſtroys the implication from the general words.” He di- 
N 3 ore, the other part of the Wl eſtate, S H. and 
E., to be applied in aid of the perſonalty for payment of debts. 
e eee 
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Deviſe, 
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berein, | 
N. 1. With regard to Debts. 
1. The caſe of Searle v. St. Ely, ſtated 8 Fin. 439. Pl. 27. is 


now more circumſtantially ſtated in Cox's note to 2 P. Vt. 386. 
where it appears, that the teſtatox began hig will by direQing that 


Sec. 2. Where the Queſtion reſpeQts the Lien impoſed. And | 


* 


his executor, (whom he afterwards made truſtee of the refigue of | 


his real and perſonal eftate, for the purpoſe of ſelling,) ſhould pay 
| and Adee all his juſt debts, and that he ſhould raiſe fufficicut 
pay 3 


am 

us Teſtator, being ſeiſed in fee of eſtates at C. end alſo of 
I in 85 all in the county of $., and having mortgaged the 

| ates at C. partly alone, and partly with his ſon's concurrence, to 
zconhiderable amount, made his will, reciting himſelf ty be ſeiſed 
of the eſtates, 7 1% incumbrances, and thereby deviſed the 
eftfites at C. and elſewhere in the county of S. (not in J.) in ſtrict 
ſettlement. And he deviſed” his eſtates in 7 to truſtees, for 21 
years, in truſt, (inter alia,) out of the rents and profits, to pay 300/. 
Per gun. to his ſon's wife for life, in exoneration of the eftate at C. 
(which was charged with that ſum), and afterwards to pay all his 
bong and book-debts, in caſe his perſonal eſtate, ſhould not be ſuffi- 
cient; and ſubject thereto and to ſuch other payments as his 
truſtees ſhould make to the crown, or any other perſon, by virtue of 
auf deed by him alpne, or together with 15 executed, in truſt as 
therein mentioned. In two other clauſes he recited, that he had 
directed his truſtees to pay all his bond and book-debts ; but in the 
laſt Clauſe of the will he directed them, after keeping down the 
intereſt of the-incumbrances, to pay all his debts, annuities, and lega- 

cies; The queſtion was, Whether the rents of the eſtate ig J. were 
applicable to diſcharge the mortgage on the eſtates at C., or. whe- 
ther theſe eſtates were deviſed cum onere? For the former con- 
ſtraction it was argued, that the ſtating of the eſtates to be 17 ry 
to incumbrances would not prevent their being exonerated, if fuch 
intention appeared; and for this Searle v. St. Eloy ( ſup. pl. 1.) was 
cited: that, though the words „bond and book-dedts Fond not 
include mortgages, yet the laſt words * all my, debts” extended 
to them: that no other deeds were executed by teftaror and hip fon, 
but the mortgages of the eſtate at C. On the gppohte fide, the 

© 


recognition of the eſtates being liable to charges was urged, The. 
words « bond an book-dehrs," it was f id would ndt include. 


_ mortgages ; even the bonds were given as collateral ſecurities, for 

55 ge was 2 deht of a much higher nature. and | 

«all my. debts,” in the laſt clauſe, meant only the 
in J. and exonerate that at C., had he choſen, as he had done ſo as 
to the 300 l. jointure. It was alſo ſhewn, that, but for the ſubſe- 

quent death of a jointreſs, the term would have fallen far ſhort of 
EN, anſwering 


* * 


then the 
| | debts. 
before provided for. Teſtator knew too how to charge the eſtate 


Fc 


. Devile. 
anſw the charges. But Lord Chancellor 


with reluttance, decreed, that the term of 21 years was ſubject 


to the mortgage debts. Had the queſtion, he ſaid, ſtood upon the | 


words “ bond and book-debts” only, it might have admitted of 


fome doubt; though he did not ſee how theſe words, in the caſe of 
-a gentleman, who could have no debts properly called book-debts, 


cbuld be other than a general charge; but the teſtator had after- 
wards directed his truſtees to pay al his debts, &.; and what was 
more; had made his executors executors in trult, and had made this 
term a joint fund with his perſonal eſtate. Second point ini Tn le 
v. Coventry; 1 Bro. Ca. Ch. 240. 


| dt 
3- Teſtator ſaid, „“ A. and B. (which were real eſtates) I make - 


« liable to all the debts I ave contracted Gnce 1735.“ pry 


- Hardwicke, in conſidering the extent of this charge, ſaid, © In all 


« clauſes with reſpec to proviſions for payment of debts, they relate 
te to the time of the death of the teſtator, in order to make a more 
« honeſt and faithful proviſion for the payment of them. If it 
« had been all the debts that I owe,” ſtill it would have been 
« extended to the time of the death. The words here are,, 
« © what 1 Baue contracted.? Have contracted mult mean Jball 


& contract.“ Bridgman v. Dove, 3 Ath. 201. 


4. A. B. deviſed his real gate to his executor, in truſt to ſell; 
With a direction that, after diſcharging the incumbrances thereon, 
the produce of the fame ſhould be confidered as part of the refidue 
of his perſonal effate. In a ſubſequent part of the will he gave the 
reſidue of his perſonal eſtate, after payment of debts and othe 
purpoſes, in truſt for his daughter. Held, that the produce of 
the teſtator's teal eſtate was fubjected by his will to his f ple 
contract debts; the court obſerving, that the general object of the 
will appeared to be, to throw the whole of the property into one 
maſs. Kidney v. Corffmaker, 2 Veſ. jun. 267. See Minor, y. 
pf; rm (N. 2) inf. pl. 9. and firſt point in Cox v. Baſſett, 
Veſ. jun. 161, © | | 
: on eſtator, after directing all his debts and funagal expenices to be 
paid, deviſed all his real eſtates to truſtees, to ſeveral uſes in ſtrict 
ſettlement; and then, after giying ſeveral legacies, he ditected 
the reſidue of his petfonal eſtate to be laid out in goverament ſe- 
curities, in the names of his executors, to be ſettled and applie 
to the ſame uſes as the real eſtates were therein before limited to. 
Sir R. P. Arden at the Rolls declared, that the real eſtate was 


| ſubſected, by the will, to ſupply the deficiency of the en 
Af 


payment of debts and funeral expences. Bradford v. Faley, 3 


Ca. Ch. 35 f. u. 


6. Teltator, after difpoſing of all his real and perſonal eſtates ts 
truſtees for cettain purpoſes, declared, that they ſhould, with 


convenient ſpecd after His deceaſe, take an inventory of his effects 


, 
and hodfehold goods and poſſeſs themſelves of all his eftates and ub 
lance, and eee the ſame 5 1 f oe 


el 
this 


view, though 


| r the benefit of his deviſee . 4 
tain, and f fat lc uf hr. Lord ChancAlot Tür hel 


155 


| Deviſe. _ 
this to be a moſt direct charge upon the real eſtate, for payment 
of debts. © Third point in Fofter v. Cork, 3 Bro. Ca. Ch. 347. 


7. After a ſpecific deviſe, teſlator ſaid, © all the reſt of my 
de lands, tenements, and hereditaments, either freehold or copy- 


ec hold; and alſo all my goods, chattels, and perſonal eſtate, of 
« what nature or kind ſoever, after payment of my juſt debts and 
« funeral expences, I give, deviſe, and bequeath the ſame unto my 
« wife S., and I\appoint her my ſole executrix.” In the courſe 
of conſidering, the effect of this deviſe on another point, Lord 
Kenyon, C. J. admitted, that it amounted to a charge of the real 


eſtate with the payment of debts and funeral expences. Denn v. 


Mellor, 5 Term Rep. B. R. 558. | 
8. What will amount to a charge of debts upon copyhold 
eſtates, ſee (O. b) /e2. 1. n. 1. ſupra. See alfo (S. a), (T. a) 
ſupra, Powers, (A. 14) poſt. 7.9 


N. 2. With regard to Legacies. 


1. Teftator began with ſaying, © as to my worldly gate, I dif. 
de poſe of as follows ;” and then bequeathed 100 J. to his daugh- 


ter, which he directed to be paid within a month after the deceaſe 


of his widow, to whom he deviſed his real eſtate, and alſo the uſe 
of his furniture, &c. for life; and afterwards to his ſon, his exe- 
cutor in fee. And he appointed two overſeers or truſtees' of his 
will, and deſired them ta ſee-it duly performed. On a deficiency of 
perſonal aſſets, Sir John Strange, on the authority of Alcock v. 
Sparhawk, (ſtated in 8 Vin. 434.) held, that the real eſtate was 


liable, as an auxiliary fund, to the payment of the 100 J. legacy. 


 Lypet v. Carter, 1 Vef. 500. | A IE 

2. Teſtator bequeathed 800 J. to A. for life, and then to her 
children; and 400 J. to B. for life, and then to her children; 

and then gave an eſtate by name, and all his freehold and perſonal 
eſtate whatſoever not otherwiſe diſpoſed of, after payment of his 


' debts and legacies, to his brother. This will was duly atteſted. 


He then made a ſecond will unatigſted, whereby he revoked all 
former wills, and gave to B. 100/. abſolutely, and to . 4oo /. 


| abſolutely ; and he gave all the reſt of his eſtate, real and perſonal, 


to his brother, and appointed him executor. The queſtion was, 
- 17 557 the legacies given by the ſecond will were a charge on 
the land, as well as the firſt legacies, which were revoked ? Lord 
Hardwicke obſerved, that the reſt of the land, as well as of the 
perſonal eſtate, was given to the ſame perſon, who was alſo 


executor. Where the real eſtate was properly charged by will 


with legacies, he thought legacies given by a ſecond will, cough 
not duly executed, were equally charged; though, in this caſe, 
there was no occaſion to go ſo far, becauſe he conſidered the 


latter legacies as part of the money given by the firſt, only new- 


modelled or qualified; had they been given exactly in the ſame 
Tanner, and to. the ſame perſons, there could have been no 


* 


doubt 


_— 


aA XK 


the 


pay all legacies; and the court will oblige him, if ſolvent, to 
pay the reſt, and not permit him to bring a bill to compel the 
legatee, whom he voluntarily paid, to refund: although, if the 
executor proves inſolyent, ſo that there is no other way, the court 


' 5 


Deblte. 


will admit a bill by the other legatees to compel that legatee to 


refund. 


7. But in Valcot v. Hall, before Sir Lloyd Kenyon, 1788, J. P. 
by will, gave to the plaintiff 50 J. to be paid to hi at 21 years, 
or marriage, the ſame to be put out at intereſt in the name of his 
executor C. Oc. he then diſpoſed of the reſidue, and appointed 
C. executor. C. proved the will, retained the 50 , for C5 plain- 
tiff's legacy, and paid over the reſidue to the reſiduary legatees, 
and afterwards became bankrupt, and obtained his certificate: 
The plaintiff having attained 21, filed this bill againſt the execu- 
tor and the reſiduary legatees for the payment of the legacy. His 
Honor ſaid, the reſiduary legatees could not be liable; that the 
diſtinction was between the caſes where there was originally a 
deficiency of aſſets, and where the executor had waſted them; in 


the former caſe, a legatee, who had been paid more than his pro- 


portion, muſt refund to the others; but here the reſiduary le- 
gatees had received no more than they were entitled to; and the 


executor was therefore the only perſon to be reſorted to. And 


this demand, as againſt the executor, being barred by his certifi- 
cate, he diſmiſſed the bill. 1 P. mi. 494. by Co, n. f. 


(S. d) Remedy for Legatees and Deviſees, 


in Vin. which the annotator refers to, is Cranę -v. Drake, 2 Vern. 
616. The caſe of Elliot v. Merriman, cited by him, is ſtated in 
18 Vin. 121. pl. 12. and is alſo reported in 2 Ath. 41: See alſo 


4 Bro. Ca. Ch. 13t—7. where different reaſons are aſſigned fot 
the reverſal in Humble v. Bill. : _ 


2. An executor aſſigned over a mortgage term of his teſtatot 
in ſatisfaction of a debt due from himſelf. The court of Chan- 


cery refuſed to ſet aſide this aſſignment in favour of the teſtator's 
. daughters, who were creditors under his marriage fettlement, 


ſaying, that in equity as well as at law, unleſs where collafion 
appeared, an executor might aliene the teſtator's aſſets, nor could 
a creditor follow them, his demand being only perſonal in reſpect 


of the aſſets, but no lien upon the aſſets. An objection too had 


been taken that this was a devaflavit, becauſe the conſideration 
was a debt of the executor's; but between this, and money paid 


© down, the court ſaid there was no difference, provided the tranſ- 


action were bond fide. Nugent v. Gifford, 1 Ath. 463. See 8. C. 
Vol. Ill. ö 5 cited 
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| 8Viaet 427. 


Be THE decree in Humble v. Bill (ſtated 8 Vin. 427. pl. 1 3. and 
ib. 462. pl. 17.), was reverſed in Dom. Proc. 1 Bro. Ca. 
Par, 51. See, however, Burl. n. 1. Co. Litt. 290. 6. ſ. 12. where 
it is (aid, that there was reaſon to ſuppoſe the reverſal was founded 

on particular proof of fraud. Note; the caſe cited in the plarita 


435 


Ves appeared between the purchaſer; and, executor to make a 


— ” , — 9 — 
: - 


Depiſe. 3 
ve 4 Are. Ca. Cb. 136. where it appears the executor was alſo 


2 


appointed receiver of a nobleman's eſtate, he and his co-truſtees 
gned a mortgage which 4. had on a leaſehold eſtate, and 
whick formed. a part of the refrduum of his perſonalty, as a ſe- 
cuxity qq the part of B. in reſpect of his receiverſhip. The court 


\ 

ua MA 

behalf of two of the children, and reſiduary legatees of the 
. Mad v. Lord Orrery, 3 All. 235. 8. P. in Ibell v. Beane, 


1 15. Jacombe v. Har wusod, 2 ib. 265-7; where, as well as in 
4 Iro. 055 Ch, 131. It appears, that adminiſtrators have the ſame 


power. as executars in this reſpect, though formerly queſtioned. 


4 In Whale v, Booth, 4 Term Rep. B. R. 625. u. Lord Mans- 
id ſaid, the general rule of law and equity was clear, that an 

ecutor might. diſpoſe of the teſtator's afſets. Nor was it evi- 
Fe of fraud, that the purchaſer knew at the time that they 
ere was one exception, indeed, where a contri- 


Da/iauit. | Ne CHEN 
F. Bill by ſpecific legater of a, mortgage, to forecloſe againſt the 
repreſentative of the mortgagor, who pleaded an account ſettled 


between him, and the executor. of, the mortgagee, and a releaſe. 


Lord Hardwicke—* This is not a queſtion of fraud or colluſion, 
« but whether plaintiff had ſuch a lien on the eſtate, as to make 
« her heing'a party to the account neceſſary, Here is a ſpecific 


e Hen on the land deviſed to plaintiff, and I cannot ſee how the 


«, private account between the executor of the mortgagee, and 


| «© debtor can diſcharge it. The mortgagor has notice of the 


« ſpecific. lien, the bequeſt is notice to him, and he is bound by 
* it, Suppoſe a bond debt due to B. and afterwards B. aſſigns 


it; the obligor is bound by having notice of the aſſignment, 


« and his payment to B. afterwards will not be a diſcharge to 


4 the. aſlignee. If the mortgage had been deviſcd in general to 
« pay,debts and legacies, ſuch account with the executor would 


« haye a diſcharge, but it is not in the caſe of a ſpecific 


deen 
0 Ws His lordſhip was inclined to over-rule the .plea; for 


the caſe of Ewer v. Corbet (2 P. V. 148.), being cited, it was 
oxdered to ſtand for an anſwer, with liberty to except. Langley, 
v, Oxford, 1743, Amb. 17. Wo ny | 
6. Teſtator gave his river Lee bonds to his executors, on par- 
icular truſts.” One of the executors, being in buſineſs, Jepobited 
eſe bonds, with other ſecurities, at her banker's, to anſwer their 
adyances to her. It was contended, that this depoſit, being made 
for a purpoſe which had no reference to the truſts of the will, 
did not create any lien againſt the cou; que truſt, The point was, 
much diſcuſſed; at the bar; where, on the ceflui truſs behalf, a 
diſtinction was, infiſted upon between a creditor and a ſpecific. 
logater, a it might cably\ be known, by, looking, inte the will, 
; 0 4 * whecher 


. uy D. were the executors of As will. B. (who 
Vas alſo the fon and one of the reſiduary legatees of 4.) being 


refuſed to ſet aſide this aſſignment on the application 
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| my was borrowed for payment of debts; but it muſt appe: 
i 


Debite. 


_ en | 5 5 8 . —_— 18 
| whether the property were ſpecifically bequeathed, or not. But 
| A came to à compromiſe e e was given. 


econd point im Scott v. Tyler, 2 Bro, Ca, Ch. 4990ꝗ47. 

7. L eſtator directed his leaſehold eſtate to be /o/d, and the 
money divided amongſt his wife and all her children equally; and 
appointed the wife and others executors. Teſtator died in 1747- 


The wife alone proved the will; and then married one who 


came a bankrupt. The aſſignees, in 1752, aſſigned to B, (by way 


of mortgage, as it ſhould ſeem). meſne aſſignments, the 


eſtate, in 1775, became veſted in M., againſt whom, in 1 | 
bill was fled by climants ander the, chi ren; and Sir N 
Kewell, at the Rolls, determined in their favour. On a petition; 


by M. for a rehearing, Sir Lloyd Kenyon admitted, that it was 
not necelſary that the purchaſer ſhould fee to the circumſtances o 
the teltator, nor that 4 mortgage-deed ſhould recite, that the 
that it was ot for payment of debts to vitiate it. He, obſery 
in favour of M. merely on the length of time that had elapſed; 
Bonny v. Ridgardy cited 2 Bro. Ca. Cb. 438 — 4. ib. 130 - - 8. 
8. Teſtator willed that his wife ſhould receive 40.5. a-year out 
of his leaſehold tenement till his debts were - paid; and after pay- 
ment thereof, he gave the ſaid tenement to his wife for life, 
mainder over. He appointed two perſons executors,” who ner 


proved his will. Teſtator died in 1753. The wife took out ad- 
miniſtration, and married again. In 1755 the and her ſecond | 
huſband” mortgaged the eſtate; in 1959 they mortgaged ag 1 


one who paid off the firſt mortgagee. In 1758 the huſband alone 


made a further charge, and ſoon afterwards they joined in a fale to 


tke ſecond” niortgagee, who in 1781 aſſigned to defendant. 


wife died in 1788. In 1790 the ulterior deviſee filed her, bill 


againſt defendant. The Maſter of the Rolls, after ſtating the 


circumſtances at large, ſaid, that had it been a recent application, 


they were ſo ſuſpicious that he might have relieved. He obſerved 
indeed, that the executor was not bound to attend to the teſtator's 
directions of paying his debts out of the rents and profits, as he 
might be compelled to pay them ſooner ; but he thought a bond fide 


Pe ought to inquire as to the neceſſity of raifing the money. 


afterwards adverted to the different caſes on the point, and 
cited Nugert' v. Gifford, and Mead v. Orrery, (bl. 2, 3. ſupra). 


chieffy on the ground of the executors being, in both of them, re- 
ſiduary legatees alſo. Bonny v. Ridgard, Pl. 7. ſupra, much reſeme . 
. bled the caſe before him; it was decided merely on the length of 
time: and, on the ſame ground, he diſmiſſed the bill in the prin- 
cipal eaſe. Andreu v. Wrigley,” 4 Bro. Ca. Ch. 125. 


9. The perſonal chattels of a teſtator in the hands of b ecke 


cutor, cannot be taken in execution of a judgment againſt the 


executor in his own right. Adjudged, after long argument, in 


B. R. diſſent. Buller, J. Farr v. Newman, 4 Term Rep. B. R. 621. 
36 1 805 10. If 


4 


* 


that B. had notice the term was ſpecifically given; but he decreed 
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436 __ _ Deviſe, * 
* 10. If the executor, however, conſent to ſuch ſeizure in exe. 
eution, it will be good, it ſeems, againſt the creditors" of the 
teſtatar. Whole'v, Both, 4 Term Rep. B. R. 625.—Note; In 
| ſpeaking of which caſe, it was obſerved by Groſe, J. ibid. 632. that 
an execution acquieſced under is equivalent to a conveyance. 
aS ey cs $994 | (3 4199 $4 | | FOR 


insg. (T. d) Remedy for Legatees, where the ' Perſonal 
Alſets are diminiſhed, &c, by Creditors. 


1 THE rules in equity for marſhalling afſets are in a great 
1 "meaſure fixed, as far at regards legateet, by the caſes already 
ſtated on the point in Yiner. The different authorities on the 
F whole'of this ſubje are collected and arranged in Mr. Cox's note 
on Cen v. Burt, 1 P. V. 679. 5th edit.; which ſee. See alſo 
2 Fenbl. Tr. e 15 lib. 3. cap. 2. p. 290, et ſeq. Tit. (Charge) 
ante, (C) (D) 1 and Prowſe v. Abingdon, (Z. c) ſup. 
P 


Wei (RX; d) Remedy for Deviſee, [or Legatee.] Where 
and how. In reſpect of Lands charged, &c. 
'T ESTATOR deviſed lands to his ſecond ſen T., upon condition 
©""that T. or his heirs fbould pay to his (the teſtator's) fix grand- 
children go l., and iu default of payment, there was a clauſe of 
entry and diflreſs. T. died in the lifetime of the teſtator; and the 
_ grandſon of the teſtator, at his death, entered on the lands as heir 
at Jaw, and fold them, It was contended, that the payment of 
the legacjes was only a condition annexed to the eſtate of T., and 
that not taking effect, was void. But Lord Chancellor Hardwicke 
ſaid, it was not a mere. condition, but a conditional limitation; 
there being an expreſs limitation over, in caſe of non-payment, to 
tlie legatees, who were to enter and hold in the nature of tenants 
by elegit, and thus the legacies were a ſubſiſting charge in the 
hands of the purchaſer. And his lordſhip put a caſe: * 4. de- 
« vifed to B., on condition to pay C. a ſum of money, and no 
« clauſe of entry; the legatee, he ſaid, had no lien on the lands, 
but the heir of the teſtator ſhould enter for a breach of the con- 
&« dition; and yet in that court he ſhould be only a truſtce for the 
&« legatee.” Wigg v. Wigg, 1 Ath. 382. The following are alſo 
caſes of charges, having a legal effect and operation: Eames v. 
Hancock, 2 Hi. 507. Sherman v. Collins, 3 Act. 322. Emburyv. 
Martin, Ambl. 230. Tunſtall v. Braken, Ambl. 167. 1 Bro. Ca. 
Ch. 124. n. S. C. Hutchins v. Foy, Com. 116. Hedgion v. Raw- 
fon, 1 Fel. 471. 1 | 1 1 1 Wag e 


"#8 4 S 


„ 
— 


wohth's wages to the ſervants, and theſe annuities, were ſpe- 


fic legacies; that when the teſtatrix mentioned legacies in 


neral, ſhe meant, that all legacies which could not find. a ſufficient 


Rnd out of the perſonal gſtate to be ſatisfied, ſhould be thrown upon the - 


bold gate: he therefore directed, that if the houſehold goods 
ſhould not be ſufficient to ſatisfy the Annuities, the refidue of the 
perſonal eſtate ſhould be applied for that purpoſe ; and if there 
ſhould ſtill be a deficiency, the ſame ſhould be made good out of 
the copyhold lands. Hill v. Viriey, 2 Atk. 605. . 
2. Teſtator deſired his debts to be paid, and then gave all his 


real eſtate to truſtees, and directed them to ſell a 9 part 
ts 


of the premiſes, in the firſt place to pay off all his debts and. le- 
gacies, and then to reimburſe themſelves, c.; and in the mean 


time to apply the rents in payment of his debts and legacies, and 


afterwards to convey what ſhould remain unſold to L. O.; and he 
directed, that the money atiſing by ſuch ſale fbould be accounted 


perſonal. eftate, and gave all the refdue of his perſonal eſtate, after 
wh 


payment of his debts and legacies, to L. O. It was determined, on 
© ole of this will, that the perſonal eſtate. was not .exempted 


from the payment of the debts and legacies, but was firſt appli- 
cable for that purpoſe. Lord Inchquin v. French, Amb. 33. Same 


v. O'Brien, 1 Wilh. 82. 8. C. | | 

3. Teſtator willed and deviſed that his debts and legacies ſhould 
be paid, and for that purpoſe he charged all his eſtate with the 
ſame ; and that it might be done, that his truſtees therein named 
ſhould ſell the eſtate, and apply the money to the payment of 


debts and legacies, and, ſubject to the debts and legacies, he 
deviſed the ſame in ſtrict ſettlement. He then gave ſeveral pecu- 
. niary legacies, and gave the reſidue of his perſoual eſtate to A. B., 


who infilted, that he took it exonerated from the debts and lega- 
cies Lord Chancellor Thurlow—* The perſonal eſtate is the 


proper fund; in order to exonerate it, it is not ſufficient for 


te the teſtator to charge the real, but he muſt alſo ſhew that his 


« purpoſe is, that the perſonal ſhould not be applied; but here 
« 1s not ſufficient to ſhew it; therefore the perſonalty muſt be 


« firſt applied.” Samwell v. Wake, 1 Bro. Ca. Ch. 144. Second 
point in Bridgman v. Dove, 3 Att. 201. S. P. 


4. Teſtator deviſed lands to T. N. and J. M. for go years, 


upon truſt to raiſe money ſufficient to pay and ſatisfy all the debts 
he ſhould owe at his deceaſe, and all the /egacies and ſums of m 


given by that his will; and ſubject thereto, he deviſed the eſtate 


in ſtrict ſettlement. . In a ſubſequent part of the will he gave his 
perſonal eſtate. to the perſons who would be entitled to his freehold 
eſtate, under the limitations of his will 3 he then appointed the 
ſaid T. V. and J. MH. his executors, and directed th 

and ſatisfy his tuneral charges, and all his debts and legacies, by 
ſuch means as they ſhould think fit ; and that it ſhould be lawful 


to them to deduct and fatisfy to themſelves, out of his perſonal 


eflate, or out of the monies to be raiſed out of the term of 99. years, 

their charges and expences, The principal queſtion was, Whe- 

ther the perſonal eſtate was exonerated from the debts and 1 
| | | Cies 


em to paß 
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- cies? The lords commiſſioners held it was. But Lord Chancellor 
Thurlow, on à rehearingy held, that the perſonal eſtate was firſt 
liable : his lerdſhip' relied much on the clauſe for the reimburfing 
the expences of the truſtees how arg theſe, he ſaid, to be paid? 
Out of the perſonal eſtate; or the monies to be raiſed by the term 
of 99 years? They have authority to pay the whole out of the 
perſonal eſtate; be has here preciſely arranged the eſtates in the 
ſame order the law would have done; he has made his perſonal 
eſtate firſt liable, and then the term. Anegſter v. Mayer, 1 Bro. 
Ca. Ch. 454. See Divier v. Topp; Mr v Clarke, fer. 3. mf. 
f. 3, J. and Foley v. Percival; J Bro. Ca. Ch. 4rg. 

5. Teſtator, having mortgaged his eſtates, deviſed the fame to 
A. B. for life, remainder over; and then bequeathed all the reſt 
and refidue of his perſonal eſtate to his next of kin. The tepatees 

_ infiſted, that this was a ſpecific bequeſt to them of che reſidue, 

and not liable th diſcharge the mortgage debr, and urged that, 
unleſs the mortgaged: eſtate were applicable in diſcharge of the 
debt, the next of kin, who were intended to take a bounty, 
would take nothing. But the Maſter of the Rolls ſaid; the rule 
of the court was ſettled beyond a doubt; he could not lobk for the 
- conſtruQion. to the ſtate of the reliduytry fund; and he decreed 
the reſidue to be firſt applied. Philips v. Philips, 2 Bro. Ca: 
Ch. 273 ; | * ec and At 
6: Teſtator, having two eſtates in mortgage of his own charging, 
directed the debt upon one of them to be paid out of his perſonal 
eſtate, and gave the reſidue of his perſonal: eſtate in truſt for 4. 
at 213 but if he ſhould die under 21, in truſt fot B. at 21; he 
then gave all other his meſſuages undiſpoſed of, (which included 
1 the ſecond eſtate in mortgage, ) to truſtees, in truſt; if they ſhould 
- _ think fit, to ſell ſuch of them as ſhould be in mortgage at his 
' death; and, after payment of alt monies that ſhould' be due on 
N any ſuch mortgages, to place out the reſidue of the purchaſe 
| money on ſecurities, for the benefit of C. and her children; and 
& be empowered the truſtees, if they thought fit, to continue the 
premiſes in mortgage to the then mortgagee, or to bortow money 
of other perſons on mortgage thereof and the rents, in that caſe, 
after payment of intereſt, to be to the ſame uſes. A. and F. 
both died under 21: the queſtion was, Whether, in this event, 
the perſonal eſtate was firſt applicable to diſcharge the mortgage 


upon the ſecond eſtate, or that eſtate paſſed to the deviſees cum The } 
onere ? Lord Thurlow, after ſtating” that it was manifeſtly meant legacies, 
that the perſonal eſtate ſhould be exonerated from this mortgage, or by gi 


for the benefit of the Jegatee, ſaid, that, although the intent was, ſeme of | 
a that the legatee ſhould take the perſonal eſtate, 1 from See 
" the mortgage debt, it did not follow that the next of kin'ſhould 


take it ſos The legatees being dead, it was the ſame thing as if COND 
the teſtator had ſaid nothing in his will about his perſonal eſtate; 
it muſt devolve in the ordinary way; as if it ſtood without'any: 1. T 


expreſſion of a deſite to exempt the perfonIty; and then it ' of all fi 
be firſt applied. Hale v. Cox, 3 Bro. Cal Ch, 322. ke | 


7. Deviſe 


ED, Deviſe of certain eſtates, in truſt to ſcll as ſoon 8s might be. 


after teſtator's death; and out of the money ariſing thereby to pay 
his debts and funeral expences, and to place the refidue out at 
intereſt, and pay the intereſt to teſtator's brother A. for life ; and, 
his deceaſe, to pay the. principal among the perſons therein 
named: and teſtator devifed another eſtate to A. in tail, and made 
him ſole executor. For the purpoſe of rendering the real eſtate 
deviſed in truſt firſt applicable to Pay the debts, the e 
direction to, ſell it out and out, and the- diſpoſition of the ſurplus, - 
as money was inſiſted on and an executor taking beneficially, 
it was „as here, might have the perſonalty exonerated.. 
But Lord Chancellor Loughborough (aid, there was no caſe came 
up to this, that the mere nomination of an executor, chough. under 
circumſtances that would give him the perſonalty beneficially, 
ſuould haye the ſame effect as a ſpecific gift of it to an individual; 
and it would be a ro wg Sagas where the effect would be 
to defeat thoſe gifts the teſtator clearly intended to make. 
"Theſe, though not ſtrictly legacies, were certainly in the nature 
of legacies ; and the conſtruction contended for would, in effect, 
ire to a perſon only nominated. executor a right to all the per- 
{nal eſtate, in oppoſition, to the perſons entitled to the ſurplus 
monies under the will. Decreed, the perſonal eſtate was firſt 
liable. Gray v. Minnethoepe, 3 Ve. jun, 10g. y 
8. Deviſe of all teſtator's real eſtate to A. and his heirs, to and 
for the uſes, ends, Cc. thereafter declared, viz. „ in. the firſt 
« place to pay all his juſt debts; and alſo to and for the uſes,” c. 
oceeding with ſeveral diſpoſitions of the property, as real eſtate. 
Laſtly, he bequeathed to his brother E. all his monies, goods, &. 
and” perſonal eſtate, and appointed him ſole executor. The 
Maſter of che, Rolls, after refuſing to go out of the will, to view 
the ſtate of teſtator s affairs, ſaid, it had been repeatedly decided, 
that a deviſe to a. truſtee, for payment of debts, and a general 
bequeſt of the perſonalty to. an executor, , were not ſufficient to 
raiſe a clear demonſtration of an intent to exonerate the latter, 
which he held to be firſt liable. Brummell v. Brothers, 3 Vef. 
jun. 1 11. 5 x: k ' ; * 


| Set, 2, Realty, where a primary Fund. Rs 
Dr perſonal eftate be exempted from the payment of debts and. 
legaries, prom by . the real eflate a ſpecific fund for . purpoſe, 
or by giving the perſonal eftate as a ſpecific legacy. Note however, that 


he enſuing caſes have a mixture of both theſe ci * 
enn ; «Bb tit 


N..1. Where the real Blaue is made a ſpecific Fund; 


t. Teſtator deviſed his real eſtate to truſtees, for. the payment 
of all ſuch debts as he ſhouid owe, legacies, and funeral expences; 
then followed ſome ſpecific legacies, and then he gaye all the reſi- 

5 14 r 


* 


due of his perſonal eſtate to his executors. Decreed, on che au- 


that the perſonal eſtate was exempted 
Dc. Bicknell v. Page, 2 Ath..79. © 


dy his marriage ſettlement) ;. and that the truſtces ſhould levy and 


* 
+ ” 


_ - legacies to each of his four liſters; and in the ſame clauſe added, 


l- 


hy « aid of the perſonal, but an expreſs incumbrance on that eſtate, 


monies to be raiſed thereby to be paid in diſcharge of all his debts; 


dies v. Cock, cited in 1 Bro. Ca. Ch. ASG. 


Pebtte. 


thority of Adams v. Meyrich, (8 Vin. 430: marginal note to "a 12. 
rom the payment of debts, 


2. 'Teſtator deviſed his real eſtate for payment of his debts and 
legacies. He then gave his only denghter 3000 /. at her age of 18 
or marriage (over and above 12,0007. which was conveyed to her 


raiſe, by ſale or mortgage of his e re his perſonal 
eſtate, as much as would pay the 3000 J., but that it ſhould not be 
raiſed till 18 or ages put of the be zoned eftate or land, that 
it might not be a debt on 2 perſonal eftate. There were three differ. 
ent clauſes beſides in the will, that concluded with ſaying, that 
« his lands were deviſed to pay his debts and all his legacies, in caſ: 
& his perſonal eflate ſhould not be ſufficient.” Lord Hardwicke held, 
that the perſonaſ eſtate was exempted from the payment of 30000. 
and that it was a charge upon the real eſtate only. Phioge v. 
. Nn | a 
3. Teſtator, having given his eſtate generally after payment of 
debts and funeral expences, without mentioning legacies, gave 


&« all which legacies, I mean, ſhall be paid out of my freehold eftate in 
% N.“ And, by a ſubſequent clauſe, he gave a power to mort- 
gage and charge the real eſtate for payment of that money. Lord 

rdwicke—* This is not a common charge on the real eſtate in 


« in expreſs gift of the legacy out of the real eſtate z which when- 
« ever done; the real eſtate muſt, bear the burden, and the perſon- 
4% alty is not applicable in aid.“ " Ameſbury v. Brown, 1 Veſ. 482. 

4. Teſtator deviſed a manor to truſtees to ſell, and directed the 


and, after payment thereof, in the firſt place, to inveſt the reſidue, 


and pay the intereſt to his wife for life, and the principal, after 
her deceaſe, to his nephew; and after ſeveral ſpecific and pecuniary who 
liegacies, he gave to his wife all his goods and chattels, and. ap- proba 
pointed her executrix. Upon a bill brought to eſtabliſn the will, that t 
and to have the manor ſold for payment of the debts, the widow notw! 
infiſted that the perſonalty was exempted. Lord Chancellor at conſt 
firſt thought it was not, but afterwards decreed, that it was ex- charg 
empted ole the debts and legacies, but was ſubjeQ to the legac 
| — expences. Holliday v. Bouman, 1776, cited 1 Bro. Ca. P. N 
«145. 2 ac n 5 
5. Teſtator gave ſeveral ſpecific parts of his perſonal eſtate; he rough 
then gave part of his real eſtate in ſttict ſettlement, and deviſed an ut 
the remainder to truſtees to ſell for the payment of debts; and in teſtat 
caſe that ſhould. not be ſufficient to diſcharge the debts, he charged been 
the deficiency on the deviſed real eſtates. - He then gave the reſi- till al 
due of his perſonal eſtate, not before bequeathed, to his wife, note 


The court held, ſhe took it wholly exempt from the debts, As- Hara 


— 


>) 2 
1 8 
„ 


and legacies,) in manner therein mentioned. 


doubt but, being leſſer ſums, they would have been a revocation 


pro tanto only; but the being given differently, and to different 


perſons,” made the nicety. However, he was of opinian, that it 
was no more than a leſſening of the quantum of the money given 
the former will, and only differently modified, And he de- 


creed the ſmaller ſum to be raiſed out of the real eſtate. Brud- 


nell v. Boughton, 2 Atk, 268, Leacroft v. Maynard, 3 Bro. Ca. 
on 233- 1 Ye. jun. 279. Crouder v. Clowes, 2 Vf. fun, 449- 
3. Teſtatrix deviſed to her fiſters all the reſt and reſidue of 
her real and perſonal eſtate, after payment of ber debts and legacies. 
She afterwards, by a codicil nor attefted, made this diſpoſition : 


This I defire may be performed by my living liſters, to give 
« 200 l. to E. H.“ Lord Hardwicke ſaid, that when a real eſtate 
is duly deviſed to truſtees, and is well charged with debts and 


legacies, debts contracted after making the will, or legacies given 
by a codicil, though not duly executed, will be a charge on it; 
and he decreed the 200 J. legacy to be raiſed out of the r 

eſtate. © Harris v. Packer, Ambl. 556. See Wyndham v. Chet- 
unnd, 1 Burr. 423., where Lord Mansfield expreſſed the ſame 


opinion. 


4. Teſtator gave a number of legacies, and ended his will with. 


making a general deviſe gf all his real eſtates, © ſubject to and 


„ charged with his debts and funeral expences, and alſo the ſaid 


« thereinbefore mentioned legacies,” to truſtees, in truſt to re- 
ceive the rents and profits, and to apply the ſame, or a competent 
part thereof, (ſubjeQ nevertheleſs to his debts, funeral charges, 
The will was 
executed and atteſted according to the ſtatute; Afterwards the 


teſtator wrote another inſtrument in his own hand writing, but 


without date or ſignature, which began, This is the laſt will 
« and teſtament of me,” &c., and he thereby charged his real 
eſtates with the payment of his legacies thereinafter given; and 
then gave ſeveral legacies, many of which were given to perſons 
who were legatees in the firſt will. The ſpiritual court granted 
probate of both theſe inſtruments. Mr. Juſtice Buller determined, 
that the legacies in the ſecond inſtrument only-were to take effect, 


notwithſtanding both had been proved; but that, upon the true | 


conſtruction of the ig .inſtrument, it amounted to a general 
charge of legacies on the Teal eſtate, which would include. the 
5 given by the ſecond. Fackſon v. Jackſon, Cox's nate 3. in 

. W ms. 423. . 3 . £4 

5, In Hr v. Vincent, 2 4 jun. 236. Lord Loughbo- 
rough obſerved, that the deciſions in favour of legacies given by 
an unatteſted codicil could not go upon a power reſerved to the 


- teſtator by his will to increaſe the charge by a future act, as had 
been once ſuppoſed; becauſe his will does not begin to operate 
id 


till all power in him ceaſes. But his lordſhip ſaid that, in a MS. 
note which he had of Brudnell v. Boughton, pl. 2. ſup. Lord 
Hardwicke ſtated the ground to be, the analogy to the u 


# 


s 
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| debts z which Lord Lough! added, was the true conſtruction. 


7 
- 
* 


the Rolls, that a part of the perſonalty 

exempt from the debts,- by = codicil net executed to lands. See too 1K point in 
v. Ward, ib. $27. whiete the conſtruction of the will being, that the real eſtate was 

in aid of the perſonalty, with at leaſt the legacies given by the will, hie Honor held, that 
thed by the will to one, might be revoked, and given to another by an unatteſted = 


6. Teftator, by will duly atteſted, gave his daughter H. an 
annuity of 100 J. for her life, and charged all his eſtates, both 
real and perſonal, with the payment thereof, with power to diſ- 
train; and he diſpoſed of his real and perſonal eſtate, ſubject 
thereto, to his fon; but if his ſon ſhould die in the lifetime of 
H. without iſſue, then to H. By a codicil atteſted by two wit- 
neſſes only, he his real and perſonal eſtate to his mother 
for life, and at her deceaſe to return to his children. It was 
contended that, although the codicil did not paſs the real eſtate, 
| it operared to exempt it from the annuity, agreeably to the 

 - doQrine eſtabliſhed in the before ſtated caſes, that legacies duly 
charged on a real eſtate may be. revoked by a ſubſequent inſtru- 
ment not duly atteſted. But the Maſter of the Rolls ſaid, that 
theſe caſes extended only to a general charge of legacies, and not 

to gifts of particular legacies ; the caſe before him was of a per- 
fectiy different diſpoſition, . a' poſitive charge of an gry tony 

out of the perſonal eſtate, if ſufficient; if not, out of the real: 

by his codicil the teſtator ſeemed to have intended to give both 
his real and perſonal eſtate to his mother for life. His Honor 

. _ admitted, that the perſonal was diſcharged from any incumbrances 

e) 2x. Co- created upon it by the will; he could not read the will (a) without 

dicil ? the word ren in it; but the ſtatute enabled him, and he was 
bound to ſay that, if a man by a will unatteſted gave both real 
and perſonal eſtate, he never meant to give the real at all; the 
codicil, therefore, affecting only the perſonal eſtate, and not the 
real, decreed that the annuity remained à charge on the real 
eſtate. Second point in Buckbridge v. Ingram, 2 25 Jun. 652. 

see Dudly 7. Teſtator deviſed real eſtates to his heir at law in fee, /ub- 

v. Ward fe to and chargeable nevertheleſs with' the 8 of all his juft 
ke. 2. 1 1, debts, funeral expences, bonds, annuities, © and all e en 
pl. 9. where hereinafter mentioned ; that is to ſay*—and then he 1 
/ ' | Tonuder 


Deviſe, 443 


« deceaſa? but in caſe no heir at law ſhould be found, he then aden tet 
ve the ſaid eſtates to V. L. in fee, /ubje# to ond chargeable tuith iy — 
the legacies, debts, and funeral charges before mentioned. He -applied in 
afterwards gave other pecuniary legacies generally. Held, that — of 
the real eſtate was charged only with the legacies enumerated legacies, was 
under the videlicet, and not with the latter legacies. Second ben ad 
point in Hone v. Medcraft, 1 Bra. Ca. Ch. 261. ASI It + Og 
8. After giving ame pecuniaty legacies, teſtator ſaid, * and . 
« I give, feriſe, and bequeath to T. H., and to his heirs for | 
« gyer, Whom I hereby appoint my ſole executor, all my goods, . 
« [ands, and chattels, except what is hereinbefore giveri.”” The 
latter words were held to amount to a charge of the legacies upon 
the lands; Lord Hardwicke conſidering them the ſame as if the 
teſtator had given the lands, /ubje to what was given before. 
In Edgell v. Hayward, 3 Atk. 253-7. See Cheeſeman v. Par- 
tridge, 1 Ati. 4. 2 f 
9. Teſtator, after giving ſame ſpecific legacies, and two pe- 
cuniary ones, one of twenty and the ather of five guineas, deviſed 
all his lands and hereditaments to his wife for life ; remainder to 
A. B. for life; and after her deceaſe he deviſed the ſame, ſubject 
ta and chargeable with ſuch of his debts, legacies, and funeral expences, 
as that part of his perſonal eftate which war therein made liable thereto 
ſhould not reach to pay, to C. D. in fee; he afterwards directed his 
executors to place out at intereſt the overplus of his perfonal 
eltate, after payment of his debts and legacies aforefaid, in truſt 
for his wife 107 life, and then for A. B. for life ; „and, as to the 
« ſaid overplus of my ſaid perſonal eſtates, after the death of the 
« ſurvivor of my ſaid wife and A. B., I diſpoſe thereof in manner 
« following, viz. I give,” &c.; © alſo I give and bequeath to 
«MH. oo“ And he gave all the reſidue of the ſaid overplus 
(after and liable to'the * of the legacies thereinbefore 
bequeathed) to the ſaid C. D. The wife and 4. being both 
dead, and the perſonal eſtate proving deficient, C. D. contended 
that the legacy of 500 J. was not to be deemed a charge on the 
realty, but merely as a diſpoſition of a part of the reſidue of the 
perfonalty. But Lord Thurhw thought, that both the real and 
the 8 eſtate were meant to form one general reſidue, 
which veſted in the ſame perſon (C. D.) after the deaths of the 
wife and A. B., and that the legacies muſt be raiſed out of the 
realty ; what confirmed that conſtruction wich him was, that the 
firſt legacies were ſo ſmall, that it was impoſſible to ſuppoſ that 
the teſtator ſhould think the perſonal eſtate! would not pay them, 
and therefore gave the real eſtate to ſatisfy them, and. ihould not 
make the ſame proviſion for, the larger ones. Minor v. Wickflead, *© 
1 | 5 , ; * 0 J 9 10. 66 Fir 5 
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a Debpiſe. 

10, „% Fi, T will and direct that all my legal debts, Lgacies, 
e and funeral expences ſhall be fully paid and diſcharged; next, 
«© I give and deviſe,” Cc. then diſpoſing of teal eſtates; the 
teſtator then gave ſeveral pecunlary_ legacies. The perſonalty 
proving deficient to pay the legacies, the queſtion was, Whether 
they were charged on the real eſtate by the introductory clauſe ? 
The Maſter of the Rolls would not admit, as had been contended 
for on behalf of the legatees, an analogy between debts and lega- 
Ties in this reſpect; the one being obligatory on the teſtator' 
conſcience, and therefore always to be preſumed, and the other 
purely voluntary; the eſtate contended to be charged was ſpeci. 
Beal deviſed ; and his Honor could ſee no reaſon why pecuniary 
legatees ſhould be preferred to ſuch ſpecific deviſees ; nothing 
appeared in the ſubſequent part of the will which favoured the 
conſtruction attempted to be put upon the firſt ſentence. ' Decree 

accordingly. Kightley v. Kightley, 2 Veſ. fun. 328. qu. tamen. 


As to the effect of the introductory words of a will upon the 
real eſtate, ſee (L. a), ſec. 2. n. l. ſupra. | | 
As to the effect which a general charge in favour of a legatee 
, _ . "will have upon copyholds, ſee Lindepp v. Everall. (O. b), 
ec. I. n. 2, pl. 11. ſupra. 13 | PN 


— d) How affected, or chargeable with Debts or 
wal e Bee © = he Da 


EAL eflates, when charged with debts or legacies, are applicable 
** either as a ſecondary fund, in aid of the perſonalty, or as a pri- 
mary one, to the exemption of it. "ent 


$28. 1. Realty, where an auxiliary Fund. 


1. Teſtatrix began her will with directing that, in caſe her per- 

fonal eflate, which ſhould not be thereby , otherwiſe difpoſed of, 

ſhould fall fhort to pay her debts and legacies, then her copyhold lands in 

A. fbould fand charged with ſuch deficiency : She then gave ſeveral 

ſpecific legacies ; afterwards followed this clauſe: “ I give unto 

« H. R. all and ſingular the houſchold goods in the ſchedule 

2 « hereunto, annexed, and by me Ggned; he paying 407. per ann. 
45 «to ſuch perſon and in ſuch manner as hereinafter mentioned: 
Then ſhe gave ſeveral life annuities, amounting together to 40 /. 

per ann., to different perſons; and died, without having annexed 

any ſchedule to her will. Lord Hardwicke, after holding the 
houſehold goods liable to the payment of. the; annuities in the 

hands of the executor, ſaid, the next point was, Whether, if, 

there ſhoyld be a deficiency, it muſt. not be made good out of the 


I : neral perſonal eſtate? His lordſhip referred to the firſt part of ; 
: will, which directed the copyhold lands to ſtand charged with- . 1h 
ſuch defigiency ; he obſerved, that all the legacies, except 2 * 
: * 11 * 4 — I 1 month's ö f 


/ 


| Devile, 449 
6 Teſtator charged his whole eſtates with the payment of his 
debts, legacies, aud funeral expenecs, and} for that purpoſe, he 
deviſcd- particular lands to truſtees, in truſt to ſell the ſame, and 
- pay his debts, legacies, and funeral expences; and he gave to his 
wife all his perſon- I eſtate whatſoever, and conſtituted her ſole 
executrix. The debts exceeded the perſonal eſtate. Lord Bathurf 
determined the perſonal eſtatc to be exempt. Kyna/fon v. Kynafton, = 
. 1 Bro, Ca. Ch. 457. n. | 
7. Teſlator bequeathed to V. tool. out of his freehold and copy- 
bold eflate at C. which he had in a former part of his will charged, 
together with his perſonal ellate, with his debts and legacies). It 
was decreed that the legacy of 100 J. ſhould be raiſed ſolely out of 
the freehold and copyhold eſtate made liable to it. Lawſon v. 
Hudſon, 1' Bro. Ca. Ch. 58. | | 
8. Teſtator directed his real eſtate to be ſold, and the money to 
ariſe by the ſale to be applied to pay mortgages and other debts; 
the reſidue to be added to his perſonal eſtate. The queſtion was, 
Whether the re4l eſtate ſhould exonerate the perſonal ? Mafter 
the Rolls —* The intention of the teſtator is here evident that it 
« ſhall, This is a much ſtronger caſe than Mayer v. Ancaſter 
« (ſup. ſect. 1. pl. 4.) ; the teſtator has here directed the reſidue to 
« be added to the perſonal eſtate; but if that ſhould be firſt ap- 
« plied, it would be gone.” Decreed accordingly. Webb v. 
Tones, 2 Bro. Ca. Ch. 60. © | at, 
* Loris” after deviſing ſeveral eſtates in 72 3 
obarged the refidue of his real eflate with the payment of all his dibts, 
legacies, and ſums e 2470 in that his wy he ſbould give, be- * * 
queath, or direct to be paid, in caſe his perſonal eflate ſhould not be ſuſſt- pl. 14. where 
cient to diſcharge the ſame, which he thereby willed ſhould be firſt applied . —_ 
for that purpoſe ; and ſubject thereto, he deviſed all other his ma- all the le. 
nors, &c. in ſtrict ſettlement. And after reciting that, by his * gacies 
marriage ſettlement, he had agreed to ſettle 3000 J. as a proviſion N 
for an only younger child, he ſubjected and charged the laſt- « Goned; 
mentioned eſtate to the payment as well of the ſaid 5000. as of . that is to 
the further ſum of 3000 J. to 4. B. (his only younger child) to „4, tber 
make up his portion 10,0007. td be paid at 25. And, after pay- ſeveral, 2 
ment of debts and legacies, he gave the reſidue of his perſonal eſtate to held not to 
bis eldeſt fon. The queſtion was, Whether the two ſums of — 
50001; each, or either of them, were payable out of the perſonal given in a 
eſtate ? Lord Thurlv held, that the gift of both ſums was, in its ſubſequent 
firſt import, clearly a real deviſe, and could not fall on the perſon- 3 
alty. He then advertcd to the prior clauſe relative to legacies, 
which, it had been contended on the other fide, made the portion 
. payable out of the perſonalty, becauſe thereby the reſiduary fund 
was charged with debrs and legacies, or ſums directed to be paid, 
which latter words, it was ſaid, included the ſum in queſtion. 

But,“ continued his lordſhip, © by the latter part of the will 
© he gives the perſonal eſtate, after payment of /egacies. That 
« ſhews-the intention that the 10,000/. ſhould not be charged 
« upon it. Can 1 then, by an obſcure clauſe, throw a further 
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Deviſe, 


a charge than that of debts and legacies upon it ?” Decree for | 


the eldeſt fon. Ward v. Dudley, 2 Bro. Ca. Ch. 316. 


10. Deviſe of all teſtator's real. eſtates to truſtees for 500 years, 


and ſubject thereto, to his iſſue in ſtrict ſettlement. The truſts of the 
term were to raiſe 2000/. in diſcharge of a bond entered into by teſ- 
tatorand his ſon A. for the benefit of his ſon B. on his marriage, which 
2000 J. and a certain other ſum were to be in full for B.'s portion, 


- and to raiſe 3000 J. in diſcharge of 3000 J., which, by his ſon A. s 


ſettlement, teſtator had covenanted ſhould be paid after his de- 


- ceaſe, and the ſame and a certain other ſum to be in full for A.'s 


portion; and further to raiſe 5000 J. for his daughter C. within 
three months after his death, and 1000 J. to be paid to his grand- 
daughter D. at 21 or marriage, provided, if ſhe ſhould die without 
leaying iſſue before the 1000 J. ſhould become payable, the ſaid por- 
tion ſhould fink, for the benefit of the perſon or perſons entitled to the 


freehold or inheritance of the premiſes charged therewith. Teſtator 
then diſpoſed of a farm. And as to all the reſt and reſidue of his 


oods, chattels, &c. and perſonal eſtate, not before diſpoſed of, his 
juſt debts, legacies, and funeral expences being firſt paid, he gave 
the ſame to his executors, in truſt for his grandſon R. at 21, and 


to be accumulated for his benefit in the interim. On the queſtion, 


Whether the ſums to be raiſed under the term affected the per- 
ſonal eſtate ? The. direction that the grand-daughter's portion 


ſhould ſinł in the inheritance in the events mentioned, was urged 


28 a ſtrong circumſtance in ſavour of the realty being the ſole fund. 
And Lord Chancellor Loughborough decreed the ſums to be raiſed 
out of the real eſtate, the teſtator having clearly conſidered them 
as portions and part of the diſtribution of his real property, diſtinct 

om his perſonal eſtate, which he diſpoſed of in a ſubſequent part 


of his will. Reade v. Litchfield, 3 Vg. jun. 475. 


N. 2. Where the perſonal Eftate is given as a ſpecific Legacy. 


Re Teſtator willed, that his eſtate in Z. or a ſufficient part 
hereof, ſhould be ſold for payment of . his debts and legacies. 
then gave ſome ſpecific legacies to E. M., and appointed the 


ſaid E. M. and D. B. his executors. Some time afterwards teſta- 


tor added theſe words to his will: © And I give and deviſe to them 


« .all 4 perſonal eflate not herein-before deviſed.” And he executed 


his will again, in the preſence of three witneſſes. Lord Hard- 
wicke held, that the perſonal eſtate was given to the executrixes, 
exempt from the payment of the teſtator's debts. A ſtronger cir- 
cumſtance, he obſerved, could not be, than the re-publiſhing of the 
will, and an alteration from what it was before; ſince unleſs it 
were conſtrued to be his intention to exempt his perſonal eſtate, in 
fayour of his executrixes, the words were fruitleſs, and did 
more in*their fayour than the will, as it originally ſtood, co 
have done. Walker v. Fackſon, 2 Atk. 624. | 

2, In Pe Cox, ſtated ſe. 1. . 6. 4 1 Lord Thurlow, 
the queſtion of exemption of the perſo 


ſonal eſtate, ar 


| ally fall; it afforded a conſiderable argument, that the teſtatrix did 


. Debiſe. 
between the legatees, had they lived, and the deviſees of the gſtate in 


anxious to 


proceeda, 


mortgage ſaid, In this caſe the teſtator has been 
give no real eſtate till after payment of his debts; 


'« that if it be more convenient for the family,” (who were the 


deviſees,) „ the mortgaged eſtate ſhall not be ſold, but other 
« ſhall be borrowed upon it, to pay the mortgage debt. Is it poſſible, 
« then, to throw the debt upon the perſonal eſtate? Can it be 
e ſuppoſed, that he intended it to be ſold, and that ſo much aa is 
« more than the mortgage-money ſhould go to the legatee (a); (a) The re 
« or, that the mortgage- money ſhould be paid by the due only of | 
« eſtate, and the 300/. which continues real, deſcend to the hei — any 
« at law? It would be too much to attribute this intention to directed to 
« him, Upon the whole of the will it ſeems, that he meant the * ſetued. 
« perſonal eſtate ſhould pay the other mortgage; but Is to this, 
« that it ſhould be exonerated for the benefit of the legatees.” 
In 3 Bro. Ca. Cb. 324. See alſo n. 1. ſup. pl. 4 and 5. 
3. Deviſe of all teſtatrix's real eſtate to two, in truſt to ſell all 
or any part, and with the money to pay all incumbrances affecting 
the real eſtate, and alſo all other her debts and funeral expences, 
and to lay out the ſurplus in ſtock, which, with ſuch parts of her 
real eſtates as ſhould not be ſold, ſhe gave to A. for life, and then 
to the heirs of B. She then gave ſpecific and pecuniary legacies. 
All the reſt and reſidue of her perſonal eſtate, not before ſpecifically 
diſpoſed of, ſhe bequeathed to ſaid A. in truſt to pay the ſame as 
ſhe ſhquld- by any writing appoint; and for default, Cc. (as the 
event was,) ſhe gave the ſaid refidue to A. for his own benefit, and 
appointed him executor. - Sir R. P. Arden, at the Rolls, obſerved, 
that the truſtees not being the executors afforded. a ſtrong infer- 
ence of the intention to exempt the perſonalty. Though the di- 
rection to pay funeral expences had not been allowed much weight 
in former caſes, yet that was, where both the truſt fund and per- 
ſonalty were given to the executors; and his Honor could not but 
think, that where ſuch directions were given to truſtees, who were 
not the executors, upon whom the funeral expences would natur- 


not mean the perſonal eſtate to be the fund for all thoſe cha 
that naturally fell upon it. The ſubſequent words convinced: his 
Honor, that ſhe did not mean to give the reſidue to 4. as a relidue, 
but as a ſpecific legacy; for, ſo far from its being given as exe- 
cutor, it was, upon truſt to diſpoſe of it as ſhe ſhould appoint, and. 
for default, Qc. to his own uſe; and then ſhe made him executor. 
In Aucgſten v. Mayer, (ſe. 1. pl. 4. ſupra) great ſtreſs. had been 
laid upon the word © refidue,” as meaning after payment of 
debts; but in the principal caſe his Honor gave the words a totally 
diſtinft meaning ; coupled with the words, © not ſpecifically he · 
« queathed,” they meant ſuch parts only of the eſtate as were not 


ſ y-given. Another difference too from the caſe cited was, 
t the ſame perſons were executors and truſtees. They were di- 
rected to ſatisfy themſelves out of the perſonalty, er the tuuſt 
fand, all chain expences, &c. The funds were there. confounded. 
G1 1 8 Gg 2 - Es We Decree . 
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Jecree in the 1 — caſe, that the perſonalty was given to A. 

exempt from the payment of debts. Burton v. Knowlton, 3 Ve/. 
* 107. » © | 7 1 


i 


; | | 5 
SeF. 3. Where Lands are deviſed, ſubject to Debts, and other 


1 Lands deſcend; which of the two ſhall be firſt reſorted to. 


1. A. being ſeiſed in ſee of an eſtate, and having borrowed 
money in 1724, gave firſt his bond for it, and ſoon afterwards a 
mortgage on this eſtate. In 1728 he deviſed this fee ſimple eſtate, 

and alſo an eſtate which he heid for threr lives, to his wife, and 
appointed her ſole executrix. Aſterwards he purchaſed the rever- 
fon of the lifehold eſtate (which was admitted to be a revocation 
pro tanto, and to vecalyin a deſcent of this eſtate upon the heir). 

The queſtion was, Whether, if the perſonal eſtate was not ſuffi- 
_ cient to pay the mortgage, the eſtate which deſcended on the teſta- 
tor's heirſhould make up the deficiency, or the widow ſhould take 
the deviſed eſtate cum onere? Lord Herdwicke, at the firſt hear- 
ing, inclined in favour. of the heir; bot afterwards directed the 
real aſſets deſcended on the heir to be applied in payment of the 
mortgaged. debts; obſerving, that this was a ſpecialty debt, and 
that the land was regarded only as a pledge or ſecurity in that 
caſe. - Galton v. Hancock, 2-Ath. 424. 3 5 | oh 

2. By Lord Hardwicke—+ The eſtate made ſubject to a 500 
4% years term by the will of A. B. for the payment of debts, muſt 
. «© firſt be applied. before the creditors can come upon the eſtate 
t deſcended on his heir at law; for, if a teſtator has created a 
ic particular truſt our of particular lands, and ſubject to that truſt 
_«. deviſed it over, the deviſees can take no benefit but of the re- 
e mainder, after the whole burden is diſcharged upon it; and as 
„ to that, the heir at law ſtands in a better place than the de- 
«© viſees do. The next queſtion is between the deviſees of the 
© real eſtate, which paſſes by the codicil, and the heir at law of 
4 the teſtator. Undoubtedly, according to the determination of 
1 Galton v. Hancock, the aſſets deſcendible on the heir at law muſt 
«© be applied to the payment of- debts, before the lands can be 
% charged which are ſpecifically deviſed.” Powis v. Corbet, 
3-Ath. 555. See 8. C. from Reg. Lib. 3 Veſ. jun. 116. 4. 


3. J. T. being ſeiſed in fee of ſeveral real eſtates, ſubject to a 


mortgage to P., made his will, whereby, as to his worldly eſtate, 
either real or perſonal, after payment of his debts and funeral ex- 
pences, he diſpoſed thereof as follows: He then gave ſeveral lega- 
cies, and charged all his real and perſonal eftate (except a certain 
part of the latter) with the payment of his debts and- legacies 
aforeſaid; and, ſubject thereto, he deviſed all his real eſtates in 8. 
and M. "(being all the eſtates he then had) to ſeveral uſes in ſtrict 
ſettlement © J. T. after making his will, purchaſed a freehold 


eftate, which on his death deſcended on his heirs. The Mafter of 


the Rolls decreed, that incaſe the perſonal eſtate ſhould be inſuffi- 
cient to diſcharge the teſtator's debts, the eſtate which deſcended 
i - F | 7 | | . to 
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to the heirs ſhould be next applied; and if there ſhould ſtill be a 
deficiency, then the eftate deviſed ſhould be reforted to. And this 
decree was, upon an appeal to Lord Thurlow, confirmed. Davies 

v. Topp, 2 Bro. Ca. Ch. 259. n. : 
4. Teſtator, having real and perſonal eſtate, made his will, 
dated th May 1757, and thereby directed, that all his juſt debts 
ſhould be paid, and charged all his eflats, real and perſonal, with the 
payment of the ſame ; and ſubject thereto, he"deviſed all his real 
eſtate to his wife in fee, and appointed her ſole executrix. Teſta- 
tor died 12th July 1763. The widow proved the will, entered 
upon the deviſed premiſes, and fold part for payment of debts. 
At the time of making the will, teſtator was ſeiſed in fee of free, 
hold and copyhold lands in the counties of Yort and Eſſex. He 
afterwards purchaſed other lands in the county of York, of which 
he died ſeiſed, and which deſcended upon the defendant, his heir. 
Decreed at the Rolls, that after application of the perſonal fund, 
the deſcended. eſtate ſhould be applied previouſly to the deviſed 
eſtate, in ſatisfaction of the debts. The reporter adds, that the 
point of priority does not appear to have been raiſed by the plead- 
VMride v. Clerke, 2 Bro. Ca. Ch. 261. n. e 
5. Teſtator gave to truſtees all his frerhold, copy hold, and leaſe- 
hold eſtates not thereinafter particularly bequeathed, together with 
his ready money and book- debts; upon truſt to collect the book- 
debts, and to ſell his ſaid freehold, copyhold, and leaſehold eſtates; 
and out of the money ariſing thereby to pay and diſcharge all his 'debts 
and legacies whatſoever (except his mortgage debts, which were to 
be paid by the deviſees of the eſtates in mortgage reſpectively); 
and in caſe the money fo to be raiſed ſhould not be ſufficient to 
diſcharge the ſaid debts and legacies, then he willed, that 2h 
deficiency ſhould be charged on the ſeveral eſtates thereinafter bequeathed 
to and for the uſe of his three ſons and two daughters reſpectivriy, and 
that one-fifth part of ſuch deficiency, with intereſt thereon at 5 per 
cent., ſhould be paid by each »f his ſaid ſons and daughters. He then 
deviſed to or in truſt for his five children reſpectively, five ſeveral 
freehold and leaſehold eſtates.” Teſtator, after making his will, 
333 a ſmall freehold, which, on his death, deſcended on his 
cir. The queſtion was, Whether the deſcended eſtates ſhould 
be applied in payment of the debts and legacies, before the truſt 
funds deviſed for that purpoſe, or before the ſpecific deviſees 
ſhould be called upon to contribute according to the directions of 
the will ? Lord Thur/ow, in delivering his opinion, ſaid, the rule 
> ſtated in a note furniſhed him by the Maſter of the Rolls in 
es v. Topp, ſup. pl. 3. and to which he aſſented) reſpecting 
the order of affecting aſſets, was, 1ſt, that the general perſonal 
gate is to be applied: 2dly, ordinarily ſpeaking, eflates deviſed for 
the 4 ary of debts zdly, 2 deſcended ; Athly, eftates ſpecifi 
cally deviſed. His lordſhip, however, did not altogether approve 
of the diſtinction as ſettled, in favour of the deviſee, between a 
general and a particular charge; ſince, in both caſes an intention 
was expreſſed of charging the eſtate ; nor did he find the decifions 

uno  Gg3 ² uniform 
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uniform on this point. The reſult of his conſideration was, that 
the queſtion would be always this, which was the only one that 
could reconcile all the caſes on this head. „Are the terms of 
« the will only a general indication, that the teſtator means to 
46 ſubject his property to his debts, or does he mean more, to 
4 — 5 a particular proviſion for that purpoſe ?” Davies v. Topp, 


he ſaid, carried the former idea a great way. The expreſſions in 


the will (which he ſtated) were very ſtrong, But the will, in the 


. caſe before him, went much further. His lordfhip would not 


- enlarge on the point of the mortgaged debts ; for they were pro- 


vided for in ſo diſtin a manner, that even Searle v. Eliy (T. d), 
fab. ſec. 2. u. f. pl. 1. could never touch the caſe. But the 
queſtion aroſe on. the more general proviſion for debts. There 


were two proviſions ; the firſt, money aud ſome leaſcholds ; the 


nent, a contribution from the deviſees. The ſuppoſed intention 
to be imputed to the teſtator was, that he meant to exempt 


 Whiteacre when he charged Blackacre ; but this, it was ſaid, could 


not be ** ws to Greenacre, which he had not till afterwards, 
The 


* 


acy, however, was, that there was no intention in fact 
either as! to Whiteacre or Greenacre, hut only as to Blackacre, 


Which he charged. His lordſhip then applied the rule of con- 


ſtruction he had before laid down, to the caſe before him, The 
teſtator, he obſerved, directed all the truſt fund to be converted 
into money, and to- be applied, Sc., and he gave 5 U, per cent. 
intereſt on the legacies from his death, which was beyond the 


cC.ourſe of the court, and the intention uſually imputed to teſtators, 


Having charged theſe eſtates ſpecially, it was impoſſible, . he 


continued, to execute this purpoſe without, by conſequence, 
_ - exempting the eſtate deſcended. In this view his lordſbip took 
it to be conſiſtent with Davies v. Topp, Powis v. Corbet, and Gal- 


fon v. Hancock, to ſay, that the truſt fund ſhould be firſt applied, 
and that then. the deviſees ſhould contribute in fifths, before the 


eſtate deſcended could be called upon. Dorme v. Lewis, 2 Bra. 
Ca. Ch. 257. ; 


6. Teſtator bequeathed the reſidue of his perſonalty, in truſt 
to pay his debts and funeral expences, and the legacies therein 


mentioned. And he deviſed all his plantations and real eſtates 


in three V gſt India iſlands to truſtees, in truſt, during his wife's 


life, and till 8000 J. 3 per cent. conſols, ſhould be raiſed, as after 
directed, to receive the rents, and apply the ſame, after paying 


ſome annuities, in payment of ſuch of his debts and legacies as 
his perſonal eſtate ſhould prove deficient in paying; and to inveſt 


the ſurplus in 3 per cent. conſols, till it ſhould amount to 8000 J. 


3 per cent. conſols, and ſubject thereto ; and, after his wife's death, 


= N the faid plantations, Ec. to the uſes therein directed. 


eltatar, after making his will, purchaſed a fee ſimple eſtate in 


Wiler, which, the Maſter of the Rolls held, was not applicable 


the payment of the debts, and legacies, till the fund for their 

iſcharge was exhauſted. In a. conteſt between an eſtate de- 

ſcended, and an cſtate alleged to — 
„ | gs queſtio 
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| queſtion, he ſaid, always was, Whether it was a general charge, 


or whether any part of the eſtate was ſelected for payment of 
debts ? If part were ſelected for that purpoſe, that part ſhould be 
applied before the deſcended eſtate, whether the teſtator had the 
latter when he made his will, or not- Applying this to the caſe - 
before him, he obſerved, that this was a Ve India eſtate, and 
was liable to all his debts, independently of any will of his; there- 
fore, as a mere general charge, the will would have no effect, for 

the law of the country where they lay had ſufficiently provided 

for that. But, even if it had been an Engliſb eſtate, which is 
not liable to all debts, even then, his Honor ſhould have thought, 


that a proviſion of this ſort, appropriatin 
firſt to the payment of debts, was a ſpeci 


8 the rents and profits 


c gift, which muſt be 


firlt applied. Manning v. Spooner, 3 Veſ. jun. 114. 
7. Whether equity will ſupply, in favour of a deviſee of free- 
hold lands, the want of ſurrender of copyholds, charged with 


- debts, or legacies, ſee Hellier v. Tarrant, and Bixby v. Eley, 
hold (M. a), r. 1. pl. 6 & 7. ante; ſee alſo ib. ſec. 3. f. 3. 


8. In what caſes the charge ſhall be raiſed by ſale of the lands, 
and where out of the yearly rents and profits, ſee (M. e), infra, 


paſſm, | 


(A. e) Specific Legacy. What is. And liable to zg -. 


ontribution or Abatement, in what Caſes. 


« HERE are two kinds of gifts reckoned under the name of 
« ſpecific legacies; firf, where a particular chattel is 


, ſpecifically deſcribed, and diſtinguiſhed from all other things 


t of the ſame kind; ſecondly, ſomething of a particular ſpecies, 
« which the executor may ſatisfy by delivering ſomething of the 
« fame kind, as a horſe, &c. The firſt kind may be more pro- 
« perly called an individual legacy; and, if it be not found 
« among the teſtator's effects, it fails; or if firſt 2 to A. 


« and then to B., they muſt divide it; or, if it be di 


poſed of in 


« the lifetime of the teſtator, it is an ademption.“ By Lord 
This claſſification will be here 


Hardwicke in 1 Ath. 416—7. 
adopted. . 


bing. 


8.8. 1. Where the Bequeſt - of a ſpecific Chattel or individual 8 


I. * Imprimis, to my two daughters A. 2 B. I give and be- 
& queath 2702 J. 3 s., capital ſtock in the bank of England, and 


« 2000 f. ſterling capital ſtock in the Eng/b Eaſ India Company, 


« equally to be divided between them.” At the time of making 
his will teſtator had 2702 J. 3. bank ſtock, and 2000 4. Ha 


at the time he made his will, 


the exact ſt 


684 


India ſtock; but before his death he ſold 702 J. 3s. of the bank 
. Rock. Lord Hardwicke was of opinion that, the teſtator having, - 


ock bequeathed by him, 


\ 
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even to the odd money, he muſt be taken to have intended that 
very individual ſtock; and then the Tale of part afterwards was 
an ademption pro tanto. Teffreys v. 
Lawſon v. Stitch, 1 ib. 508. Door v. 
pfl. 3. 8. P. See alſo Sz 


Devike: 


S 3 Ath. 120. See 


cary (Q. b), ante, ſec. 2. 
ord v. Horton, i Bro. Ca. Ch. 48 


2. Teſtator, poſſeſſed of South Sea ſtock, bequeathed ſome legacies 
of South Sea ſtock to a leſs amount than the itock he was poſſeſſed 
of, without uſing any words applying them to the ſtock he then 
had. Lord Hardwicke held, that theſe l-gacies were ſpecific, 
and ſhould not abate on a deficiency of aſſets. He diſtinguiſhed 
between the principal caſe and that of Purſe v. Snapling, ſec. 2. 
pl. 1. infra, which was prefſed upon him, by obſerving that, in 
the latter, the legacies could not be referred to ſtock which the 

teſtator did not poſſeſs 3 but, in the caſe before him, the teſtator 
was poſſeſſed of a ſum in South Sea annuities equal to what he 
gave and more; and that it would be abſurd to ſuppoſe, that he 
- did not mean to give out of what he poſſeſſed, though he had to 
the value and more, but that the executors ſhould purchaſe to the 


482. 


amount. Second point in Avelyn v. Ward. 1 Veſ. 424. 


3. A partner in a trade bequeathed 2000 J. which appeared to 
be due to him on the laſt ſettlement, if he did not draw it out of 
trade before he died. Lord Hardwicke, on theſe latter words, 
held it a ſpecific legacy. Ellis v. Walker, Ambl. 309. 2 
4. Teſtatrix gave 2413 J. 135. to ſeveral perſons, in different 
parcels and different proportions, by the name of South Sea annuity 
ſock, or South Sea annuities, and gave to her coachman the 
I. 138. South Sea fock handing in her name. Teſta- 

trix died poſſeſſed of no more than 21457 J. 125. South Sea annuities, 

Sir Thomas Clarke at the Rolls—< Theſe are ſpecific bequeſts; 

« and the laſt is a ſpecific parcel to the coachman, as part of a 

« greater ſum ſtanding in the name of the teſtatrix. None of 
* them are independent, but all connected, from the original 

cc bequeſt of the firſt portion of South Sea ſtock, to the laſt, which 

« ſhe:computed to be a refiue, though erroneouſly ; and this is 

« only a ſpecific bequelt' of ſuch an identical individual thing as 

„the teſtatrix apprchended ſhe had. 
« is a direction to her executor to ſell and convert part of it into 

& money, which ſhe could not have given, had ſhe meant, that 

« part of this ſhould be purchaſed out of her perſonal eftate.” 

And he declared, “ that the deficiency ought not to be made good 

et out of the reſidue, but muſt be borne in average by the ſeveral 
« legatees.” Third point in Shkech'v. T horington, 2 Ve. 563. 

5. Teſtator, poſſeſſed of conſiderable ſums in the 4 per cent. 
© eonſols. bank annuities, and the 3 per cent. confols, and other public 

ſtocks, by his will gave ſpecific legacies of 4 per cent. annuities to 
different perſons, to a large amount. - By a codicil, after tecit- 
ing that he found he had willed away only 5600 J. 4 per cents. he 
gave and bequeathed the remaining 400 J. to C. F. for life, and 
then over. The ſpecific legacies of 4 per cents. not actual 


amounting to ſo much as 5600/. it was contended for C. F. * 


rema 


ng 13 


It is material, that there 


' 


the 40 
that, 7 
it; as, 
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legaci 
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be hat 
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hat the 400 J. was to be taken, 3 * 
Wag | that, although the refidue turned out to be larger, the muſt take 
Sec it; as, if it had been leſs, ſhe could have taken no more; And 
4. Lord Thurlow was of this opinion: he ſhewed that the ſtock 
1 legacies given by the will were clearly ſpecific ; and then by the 
dies codicil the teſtator reeited his diſpoſition of a fund. He thought 
Ted be had diſpoſed of it to a farthing; but he miſcomputed it ſo as 
hen to make a different reſidue. But, concluded his lordſhip, although 
ic, that be the caſe, it will be nearer the general intention to give the 
hed reſidue as it really is, to C. F. for life, than the contrary con- 
i2þ ſtruction. Danvers v. Manning, 2 Bro. Ca. Ch. 18. 
in 6. Teſtator bequeathed two legacies, each of 100 J. South. ſea 
the ſtock, payable in ix months after his death; and, before the time 
tor of payment arrived, a conſiderable addition was made by the 
he - Company to each 100/. ſtock. The legatees were held entitled, 
he as well to the additional as the original ſtock. Maſon v. Hawking, 
to 4 Bro. Ca. Par. 1. | . ME 
the 7. Bequeſt of „ the ſum of 700 J. capital ſtock in the 3 per 
« cent. conſolidated bank annuities, part of the ſtock of that de-. 
to ' & nomination, now ſtanding in my name in the books of the — — 
t of « Bank of England, to A. Teltator had no ſtock at the Bank, 
as, when he made his will, or at his death; but he had 1800 J. 3 per 
5 cent. Sauth-Sea annuities. Sir Lloyd Kenyon, at the Rolls, de- 
ent creed 700 J. 'South-Sea annuities to be transferred to A., ſaying, 
ity the ſtate of the teſtator's property made it manifeſt, that he was 
the under a miſtake as to the particular ſtock belonging to him; but 
ſta- whatever ſtock it was, he certainly intended 700 /.-part-of it for 
ies, A. Dobſon v. Waterman, 3 Veſ. jun. 308.n. Doe v. Geary (Qby 5 
ts; fec. 2. pl. 3. 8. P. See too ib. pl. 1-44. | 
f a 8. „I bequeath to my fiſter J. A. the intereſt ariſing from her 
of ce huſband F.'s bond to me for principal 3500 J. ſterling, during 
nal « her life; item, I bequeath the principal of the ſaid bond, on the 
ich „ deceaſe of my ſiſter, to her four daughters. Item, I bequeath 
s is © to W. B. my capital ſtock of 1000 J. in the Ea India Com g 
as « pany's ſtock, with the dividend thereon arifing. This ſtock is 
ere to be continued or diſpoſed of at the diſcretion of my execu- 
nto « tors.” The teſtator, when he made his will, was poſſeſſed of 
hat 1000 J. Eaft India ſtock; but he ſold out the whole before he 
* died. -Lord Chan. Thurlow held; that both theſe legacies were 
bod ſpecific." Speaking of the former one, bis lordſhip could not 
ral agree to a diſtinction taken by Lord Camden in the Attorney. 
General v. Parkin. (infra, ſect. 2. pl. 5. ), that, where the ſum is ſpe- 
ent. cified in the bequeſt, it is a general legacy. The teſtator, he ſaid, 
blic meant to relinquiſh the huſband's bond for the benefit of the 
z to family, not by way of releaſe to the huſband, but by way of ſet- 
cit- tlementz and that this debt, whether it turned out well or ill, 
he ſhould go to the family. As to the legacy of Ea India ſtock, - 
nd the pronoun 4 my,” his lordſhip obſerved, had in many caſes de- 
lly cided the legacy to be ſpecific. Avelyn v. Ward (pl. 2. ſupra), 
— Vas contrary, he ſaid, to many caſes determined before, and to 


* ' , > ” 


_ 


bills, gave the ſame to 
the ſame out in the funds, to ſuch uſes as his daughter A. ſhould 


| Devile, . 
one decided by Lord Hardwicke himſelf, viz. Purſe v. Snapling 
9 2. pl. 1. mfra.), urner v. M*Guaire, 2 Bro. Ca. Ch. 108. 

Badrick v. Stevens (D. d), ſup. pl. 6. 8. P. with the former 
point; and Drinkwater v. Falconer, ib. pl. 2. S. P. with the latter 
point in the principal caſe. . | 

9. Teſtator, nf that he was poſſeſſed of about 70001, navy 


is executors to receive the intereſt, and lay 


appoint. At the time of the bequeſt he had 7029/7. navy bills. He 


afterwards purchaſed. other navy bills, and alſo victualling bills, 
and fold others. When he died he had only 4300 J. navy bills, 


though poſſeſſed of various victualling bills. It appeared, that 
navy and victualling bills were conſidered as ſynonimous, by per- 
ſons concerned in * Held, that this was a ſpecific legacy, 
and paſſed only ſuch navy bills as the teſtator had at his {of 
Pitt v. Camelford, 3 Bro. Ca. Ch. 160. | | 

10. Whether the whole or part of a particular debt be given 
as a legacy, it is equally ſpecific. 3 Atk. 103. See accor. pl. 4. 

— . 


10. The whole of the perſonal eſtate, as well as any particular 


part of it, may, from.the manifeſt intent of the teſtator, be deemed 


a ſpecific legacy, ſo as to exempt it, as between perſons claiming 
voluntarily under the teſtator, from payment of his debts. Sce 
accordingly Charge, ante (E), ſec. 2. n. 2. | p 

11. Held, that a ſpecific legatee of a mortgage debt was not 


bound by an account ſettled between the repreſentatives' of the 


mortgagor, and the executor of the mortgagee, and a releaſe given 
by the executor. Langley v. Oxford, Amb. 17. 


$e8. 2. Where the bequeſt is not confined to an identical Thing, 
but is ſomewhat of a particular Species or Kind, as Money, &c. 


1. * Item, I give to my niece A. 8. 5000. in the old annuity 


. * ſtock of theSouth-Sea Company.” And then, after two or three 


intervening legacies of ſtock of different kinds, teſtator ſays, © I 
« give to my couſin R. P. 5000 J. in the old annuity ſtock of the 


4% South-Sea Company.” At the time of making his will, and at 


his death, teſtator had only 50007. in old South-Sea ſtock. The 
perſonal eſtate was more than ſufficient to pay all legacies, It 
was contended, that the legacies to A. S. and R. P. were ſpecific, 
and pafſed only the ſtock teſtator died actually poſſeſſed of. Lord 


. Hardwicke made the diſtinction between particular and general 
legacies already ſtated at the beginning of the preſent title. But 


the gifts in queſtion, he ſaid, were not confined to the particu- 


lar old . South-Sea ſtock which the teſtator had, and therefore, 
did not fall within the firſt rule, ſtated by him, but the ſecond, 
which was of a more liberal nature; they were legacies conſiſt- 
ing in quantity, and number, and therefore not confined to the 
ſtrictneſs of the firſt rule. The teſtator intended the ſtock which 


he was poſſeſſed of ſhould be applied in ſatiefaQtion of the lega- 
T4 wats 6 © : dt > 
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cies, as far as it would go, and the reſidue to be made good to 
each of the legatees out of his perſonal eſtate. And his lordſhip 
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decreed accordingly, Purſe v. Snaplin, 1 Ath. 14. 
a. Bequeſt to S. of 500 J. to remain and continue at intereſt on 
fuch ſecurities as teſtator ſhould leave at the time of his death, of to be 
+ put out on government ſecurities, at the election of his executors, Teſ- 
tator had a moftgage for 500 J. on the eſtate of one P. and no 
other ſum out at intereſt. There being a deficiency of aſſets, the 
| legatee inſiſted, that this was a ſpecific legacy' but Lord Hard- 
ewicke ſaid, here was no particular charge of the legacy on this 
| mortgage, and the election given to the executor plainly ſhewed, 
: the teſtator did not intend to make the mortgage the particular 
fund, but only gave the legatee a power of nb part of the 
mortgage money, if it ſhould happen to be ſubſiſting at the time 
h of his death; or if otherwiſe, that 500 J. ſhould be laid out in 
the purchaſe of ſome government ſecurity or other. And he de- 
creed, that the legacy to 8. ſhould abate in proportion with the 
other legacies. Lawſon v. Stitch, 1 Alk. 507. S.P. in Abney v. 
Miller, 2 ib. 599. | ; 
3- I give and bequeath unto G. R. 400 J. Eaſ India bonds, 
« in truſt to pay the intereſt thereof to my niece R. until 21 or 
'« marriage, and afterwards to pay the faid 400 /. Faſt India 
* bonds to her.” The teſtatrix recited this bequeſt in a codicil; 
and alſo recited another bequeſt in her will of three Zxcheguer orders, 


which ſhe had ſince then ſubſcribed into the bank of England: and 
, - ſhe ſubſtituted, in the place of theſe orders, a pecuniary legacy. 
, On her death there was only one Za India bond found in her 


poſſeſſion. The queſtion was, Whether the bequeſt to G. R. was 
merely of quantity, or a ſpecific bequeſt of what the teſtatrix had 
in her poſſeſſion when ſhe made her will? Sir Thomas Clarke, at 
the Rolls, remarked the words were general, and that no poſ- | 
- ſeſfive pronoun was added to the deſcription of the annuities, 
which was the more obſervable, becauſe in two legacies, which 
immediately preceded, was added the expreſſion * my.” Had the 
legacies exiſted, he ſaid, at the making of the will, and ſhe had ſold 
them out at e Var codicil, ſhe muſt have taken notice of it, 
as ſhe has of the Exchequer orders. He therefore directed the 
executor to make good the legacy, by purchaſing four India bonds. 
Slerch v. Thorington, 2 Vef. 560. 
4. I give, deviſe, and bequeath to A. and B. the ſum of 20001. 
« capital flock in the South-Sea Company, and alſo two navy bills, + 
&« the one dated, 8&c. (No. 721), for the principal ſum of 931. gs. 11d. 
„ and the other dated, &c. (No. 5981), for the principal ſum 
6 5551. and the ſeveral ſumt of money t due.” The teſtator, 
| when he made his will, was poſſeſſed of 2000/. South-Sea ſtock, 
and afterwards fold out 1500/. part thereof; and three-fourths 
of the remaining 500 J. being 375 J. were turned into annuities by 
act of parliament. He alſo received both the navy bills before 
his death, in courfe of payment. Fernzy, Maſter of the Rolls 
As to the Soutb-Ses ſtock, although the teſtatot had, at the 
. 75 ä it time 
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J. * I give 1400/., for which I have ſol 


« time of making his will the preciſe quantity of ſtock be- 


© queathed, yet he has not uſed words to make it ſpecific, and 


ce if legacies are to be ſpecific or not, from the teſtator's manner 


4c of wording them, why ſhould the court, from the circum. 


« ſtance of his having juſt 2000 J. ſtock, determine that he meant 


that individual ſtock? As to the bequeſt of the bills, they are 


« ſpecifically deſcribed, but he has alſo given the money due there. 
„ on. What could he mean but to give the money, if they 
« ſhould be paid off before his death?” And he decreed 20001, 
ſtock, and the value of the navy bills to be made good out of the 
perſonal eſtate.  Bonſdon v. Winter, Amb. 57. See pl. g. inf. 

5. Teſtator enumerated, mortgages, debts, bonds; and notes 
due to him, and out of the intereſt thereof gave an annuity to 
A. for life; and on her death, his will was, that the mortgages, 
bonds, and notes ſhould be veſted in truſtees, for the benefit of a 
college. Lord Ch. Camden adverted to the diſtinction between 


 tegatum debiti wel nominis, and legatum of money payable out of 


2 debt, and ſaying, that the court, in order to preſerye the le. 
gacy, will always lay hold of circumſtances to conſtrue it pecu- 
niary, held that the caſe be fore him was a bequeſt of ſo much 
money as! was equal to the money owing to the teſtator on the 


ſeveral ſecurities and not ſpecific. Attorney General v. Parkin, 
| Amb. 566. "I | 


6. Teſtator. gave ſeyeral pecuniary legacies, and then, to 


4 Storey s hoſpital 3400 J. in the 3 per cents, the annual dividends 


« of which to be every half year divided betwixt four widows.” 


At the time of making his will, and at his death, he had only 


2200 J. in the 3 per cents. of which 150/. was held in truſt for 
another perſon, There being a deficiency of aſſets, Lord Thur- 


b held, that the 34300 J. was on the face of the will purely a 


pecuniary legacy, and extended only to a direction to buy ſuch 
a ſum in ſuch a ſtock. It had been ſaid, he obſerved, that al- 
though this might be ſo in the words, yet circumſtances might 
be given in evidence, as to the ſtate of the funds at the time of 


making the will, If he then had more ſtock than he bequeatked, 


it would be a ſpecific legacy, it was ſaid ; but this, his lordſhip 
added, was not the only cafe in which ſuch inference had been 
made. Wherever the legacy was conſidered as fpecific, the court 
took for granted, that the teſtator meant that particular fund, 


although he might be miſtaken in the deſcription of it. (See acc. 


fec. I. pl. 4—7. ſupra.) But this intention, he proceeded to ob- 
ſerve, muſt be made out by ſtrong circumſtances, which certainly 
did not exiſt in the caſe before him. Peterborough v. Morloct, 
1 Bro. Ca. Ch. 565. See Finch v. Inglit, 3 g26 14 74> 

| d my eſtate this day, &c.” 
The teſtator afterwards received the whole money, paid it to his 
bauker, and drew out of his hands 1100 J. of that money. Lord 
Bathurſt held this to be a legacy of quantity, and that the receiving 


was no ademption, on the authority of Attorney- General v. Parkin, 


pl. 5. ſup. Carteret v. Carteret, cited by Lord Thurlow in 2 * 


in the hands of Drummonds, He therefore 


' a Deviſe. 
Ca. Cb. 114. But his lordſhip ſaid, it was queſtionable whether 
the caſe relied upon ſupported the determination. | 


8. Teſtator gave 200 J. confol. annuities co J. to keep a monu- 
ment in repair, the ſurplus to be the property of F. By codicil he 


ordered the executors to pay the intereſt of 300 J. (a) to H. for 


life, and after her deceaſe, the principal to fink into the reſidue. 
The Maſter found that the legacies had never been ſet apart, but 
ſtood in the teſtator's name, who had much more than the amount 
of the legacies in his name at the time. The perſonal eſtate 
being deficient, Lord Thuriow decreed that J. and M. muſt abate 
in proportion. Haciſbau v. Rogers, cited 2 Bro. Ca. Ch. 349. 
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9. Teſtator. after direQting his debts to be paid, gave * all the 


« refidue of his effects in manner ſollowing ; that is to ſay,” he 
gave to C. the intereſt of 100 J. new South-Sea annuities during 

life; and after C.'s death io be equally divided among his chil- 
dren; and he gave wo each of C.'s children living at the teſtator's 
death the ſum of 50 /. each new Seuth-Sga anuuities;— to J. the 
intereſt of 100 /. new. $outh-Sea annuities for life, and after; his 
deceaſe to . He then gave ſome pecuniary legacies. The teſ- 
tator, at his death, had 8094. new S. S. annuities. On a defi- 
ciency of general aſſets, it was contended, that the legacies of 
$. S. annuities were ſpecific, the teſtator having been in poſſeſſion 
of more ſtock than he bequeathed. The Maſter of the Rolls, 
after viewing the caſes on the ſubject, aid, if it were true that the 
court leant againſt ſpecific legacies, he did not ſee enough in the 
caſe before him to ſhew the teſtator meant the legacies to be of 
the ſpecific ſtock. There muſt be ſomething more, he ſaid, than 
having ſtock enough to make it ſpecific. He then cited the laſt- 


ſtated caſe, which, he added, was not diſtinguiſhable from the 
principal one; and held, that the bequeſts of new S. S. annuities 


were to be conſidered as general legacies. . Simmons v. Vallance, 
4 Bro, Ca. Ch. 345. See pl. 4. ſup. S. P. | 5 

10. Teſtator, by a codicil, after giving two annuities of ten gui- 
neas each, expreſſed himſelſ thus: This is an account of value now. 
in my poſſeſſion, and out of which the ſaid yearly ſums are to 
« be paid. Bank notes to the amount of 190, caſh 10 J. 104. 
« ditto in the hands of Mr. Drummond 24764: 5 ., 2676 J. 15 J., 
« the intereſt of the remainder part to be applied for the uſe and 


education of my grandchildren till they arrive at the age of 21 


« years, and the principal to be then equally divided amongſt 


© them.” Teſtator, about the time of making the codicil, had 


Navy bills in the hands of Drummond: of the value of 2462/7. 5 5. 
4d., which government afterwards paid off, principally by Ex- 
chequer bills. Of theſe there remained in the banker's hands. at 
his death ſixteen of 100/. each. Lord Thurlow ſaid, that had 
this been a bequeſt of Navy bills, the grandchildren could not have 
taken the Zxchequer bills, ; far the ſpecification was not the 
ſame. But the word in the wrongs de 5 value.” Now the Ex- 
chequer bills remaining, anſwered the deſcription, and were va/ue 
held the grandchildren 

entitled 
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1 vor of A. and 


. | 
entitled to the 16 Exchequer bills. Firſt point in Pulsford v. 


| Hunter, 3 Bro. Ca. Ch. 416. 


It. See Minor v. Wickfead(Y.d), fe. 2. n. 2. pl. g. ſupra, where 
teſtator, after having charged his debts and legacies on his real 
eſtate, in aid of his perſonal eſtate, and having bequeathed the 


latter to A. and B. for their lives ſucceſſively, ſaid, * And as to 


«the overplus of my faid perſonal eflate after the death of the ſur- 

4 'B.; 1 diſpoſe there in manner following, via. 
I give, Sc. Alſo, I give and bequeath to M. 500 J.“ It was 
held, that the 500 J. was not a wy diſpoſition of a part of the 
relidue of the perſonalty,' but was a general legacy, which, on a 


_ deficiency of perſonal affets; was to be raiſed out of the realty. 


12. Teſtator bequeathed to his wife the intereſt and proceeds 


| of 1250 J. 4 part of my ſtock in the 4 per cent. annuities of the 


s Bank of Eng/and, for her life, together with ſuch dividends as 
% ſhall be due on the ſald 1250 J. at the time of my deceaſe;“ 


and after his wife's death, he gave the faid ſtock to ſeveral of his 


relations in different ſhares, always calling it his 4/. per cent. ſtock. 
It appeared, (evidence having been admitted for the purpoſe,) that 
teſtator had no 4 per cent. arinuities at the date of the will, but had 
ſome years before 3200 /. of that ſtock, which he had ſold out, and 
had inveſted the produce in 137/. Long Annuities ; and that the 
attorney who prepared the will had taken as inſtructions a former 
one, which gave divers legacies. out of the 4 per cent. annuities. 
Sir R. P. Arden at the Rolls (after aſſiguing his reaſons for admit- 
ting the evidence) ſaid, the diſtiuction was, if the teſtator had had 


the ſtock at the time, it would have been conſidered ſpecific, and 
that he meant that individual ſtock ; but if it were a denomination, 


not the identical corpus, in that caſe, if the thing itſelf cannot be 
found, and there be a miſtake as to the ſubje out of which it is 
to arife, that will be rectiſied; and he decreed the legatees of the 
1250 J. ſtock entitled to their legacies out of the perſonalty; and 
there being a deficiency, they were to abate in proportion. Se/- 
wood v. Mildmay, 3 Vef. jun. 306. 

13. Bequeſt of all teſtator's pictures, drawings, and prints to 
Chriſtchurch College Oxford, to be kept and not to be ſold, they 


| a good collection. After making his will, teſtator parted. 
with fome of the pictures, and acquired new ones. Lord Camden 


held, that the pictures added to the collection paſſed, 1 * the 
prcciple, that the perſonal eſtate is always fluQtuating. It would 


de ſo, he added, in the caſe of a bequeſt of all a man's perſonal 
eſtate generally, and the rule holds in the cafe of a bequeſt of the 
whole of any ſpecies of his ab eſtate, Dean and Chapter of 


dons, gon che * Barrow, {mbl, 641. 
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(C. e) Reſiduary Legatees, Who; and what ſhall go et. 
to them; or where the Part of one ſhall ſurvive 
to the other. 


Sec. 1. Reſiduary Legatees, who. 


1. PESTATOR, after giving a le to one, gave to J. P. all 
his houſehold goods, books, book-caſe, linen, wearing ap- 


| won op all other unbequeathed goods and chattels that ſhould 


in his poſſeſſion at his death, except the legacies he had given 
or ſhould give. He then gave her all money due to him, that ſhe 
might diſcharge the demands upon him. en he gave to other 
perſons certain plate and furniture, and ſome pecuniary legacies. 
Next came a clauſe, charging F. P. with the payment of his debts, 
legacies, and funeral expences. He 8 J. P. and three 
others executors. It was contended, that the gift to J. P. of 


„ other unbequeathed goods and chattels,” following the furni- 


ture, muſt be conſtrued ejufdem generis, But Lord Thurlow held, 
that this bequeſt was not ſpecific, but refiduary ; the deſcription 
was accumulative; the teſtator was anxious to diſpoſe of every 


thing. Bennet v. Batchelor, 1 Veſ. jun. 63. 3 Bro. Ca. Ch. 28. + 


NS ; 

2, Teſtatrix directed all her eſtate to be turned into caſh ; The caſes in 
& and if it ſhall amount to 20,0001. I leave it thus; if leſs, my will _ « 
« is, that it may go in ſimilar proportions.” She then gave ſome Aten, whe. 


ſmall legacies. © And after paying debts and funeral charges, ther the exe- 


the reſidue of my eſtate I leave thus;“ dividing it amongſt ce Lo 
ſeveral perſons. The perſonal eſtate amounting to 21, 400 J., it. gaye for his 


was contended, that the teſtatrix meant the 20,0007. mentioned own benefic, 


in the firſt bequeſt, as ſynonimgus with her whole fortune; and , 


that the exceſs of 1400). paſſed by it. But Lord Thurlow held, of kia, have 
that only 20,000 J. paſſed, and the ſurplus belonged to the reſidu- 2 cloſe con- 
ary legatees: Green v. Scott, 1 Veſ. jun. 282. | 5 | 
of the foregoing head ; which propoſes to confider, what perſons ſhall come within the deſcription of 
refiduaty legatees z while the caſes between the executor and next of kin diſcuſs the right to the 
refidue, under the circumſtance'of there being no refid legatee appointed. Ver has diſtri- 
buted theſe caſes principally under Executor (O. b), which ſee the Supp/. tit. to. Theſe caſes are alſo 
collected in Cox's note 1. to 1 P. Ws, 550, and in 2 Fonb, Tr. of Bd. 233, et ſeq. Spe too (O. a. 2), 
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Sect. 2. What (hall paſs to them. 


1. Teſtator began his will with a clauſe, ſhewing his intention 
to diſpoſe of his whole perſonal eſtate; afterwards he gave ſeveral 
legacies; and then the remaining part of his fortune, the-before 
mentioned appointments being all diſcharged, he gave in fifths; 

d willed, that in cafe of the death of either of his fiſters, be- But, if there 
Pee the receipt of her fifth, the furviving ſiſter, being unmarried, Peu an 


? intent in the 


ſhould be entitled thereto; and then he appointed. his brother heir vill to con- 


to whatſoever part of his eſtate ſhould be wnappropriated' by his fine the re. 


will, fiduetowhac 


. 
* 
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hall remain will. One of the five refduary legatees was, in fact, dead at 


after ſatisfy- the time of making the will. 


Ing the le- 


gacies, it 


eld, that the ſubſequent words 
carried the lapſed legacy to the brother, ſince refiduary clauſes 
take in every thing not mentioned to be given, or uot effeually 
given, Jacen v. Kelly, 2 Veſ. 285. | | 
2. Teſtator gave 20,000/, for charitable uſes, which were 
void under the mortmain act; and he gave to an hoſpital 100 /. 


if there remained enough of his perſonal eſtate to ſatisfy it; but 


if not, or in caſe there remained but little, that then the 100 /. 
ſhould not be paid; and the ſmall remainder of his eſtate ſhould 
be left to his-executor, to diſpoſe of it in fayour of charity- 
ſchools inf H. So as it was likewiſe his will, that if his perſonal 
eſtate ſhould ſufficiently reach to ſatisfy all the legacies by him 
bequeathed, then his executors ſhould alſo diſpoſe of the remain- 
der in favour of charity-ſchools in H. Lord Camden held, that 


the charity-ſchools had no right to the lapſed bequeſt of 20,000 /. 


as refiduary legatees, ſince the teſtator's intention appeared ſtrong 


to confine the reſidue to what ſhould remain after the other le- 
gacies paid, If there ſhould not be ſufficient to pay the 100 /, 
to the hoſpital, then he gave that pittance to the charity ſchools, 
as a reſidue; or, if there ſhould be enough, and a little more, then 
he gave that little overplus to them, Attorney-General v. Fohn- 


fene, Ambl. 577. Davers v. Dewes, 3 P. V. 40. S. P. 


4. The reſidue of the perſonal eſtate may be given exempt 
from debts or legacies. See (Z. d) /ef. 2. n. 2. ſupra. | 

5. In what caſes the gift of a reſidue of perſonal eſtate, to veſt 
or to be paid at a future period,-ſhall. carry with it the inter- 


© mediate intereſt or not, ſee (N. d) ſe. 2. See alſo (O. b) 


fee. 2. ſupra.” ; | * | 
6. Where a teſtator has directed his real eſtate to be ſold, queſ- 


tions have ariſen, whether he meant to convert it into perſonalty 
to all intents, or ſo far only as reſpected the particular purpoſes of 
the will ; the ſurplus of the produce, in the former caſe, paſling 
as part of the perſonal eftate, and in the latter caſe reſulting to the 


heir. See the caſes on this head in Land (A) p. The princi- 


pal caſes are alſo collected in Cox's note 1. to Crufe v. Bailey, 
3P.W. 22. 

7. What of the properties of a general reſidue a particular be- 
22 carry with it, where given as the remainder of a larger 


nd, after anſwering prior diſpoſitions thereout, ſee Slecch v. 


Thorington, and Danvers v. Maning, ſtated (A. e) ſe. 1. pl. 4,5. 


ſupra. See alſo Dean and Chapter of Chriſtchurch v. Barrow, ibid, 


. 2. Pl. 13. ' q * WP Ke 
_ It may be here remarked; though not ſtrictly within the pre- 
ent claſs of caſes, that where a teſtator gives property to his wife, 


in full of all her dower and claims upon his real and perſonal eſtate, 


and afterwards the reſidue of his perſonalty, or any part of it, goes 


according to the ſtatute of diſtributions, either as undiſpoſed of, or 


as ineffectually diſpoſed of, the widow will not be barred of her 


- ſhare under the ſtatute, the teſlator being inteſtate as to this pro- 


pertys 


% 


5 _—_— 
perty, and conſequently devoid of any intention as to it. See 
Pickering v. Stamford, 3 Ve. jun. 332. 492. So with reſpeQ to a 
child, Symp/on v. Hutton, 11 Vin. 185. pl. 16. and now ſtated more 
fully in 3 Ve jun. 335. See too ibid. 494. where Lord Chancellor 


Loughborough expreſſed his diſapprobation of the reverſal in Dom. 
Proc. of a decree at the Rolls in Vachel v. Breton, (ſtated 11 Vin. 
185. pl. 11.) that an eldeſt ſon, to whom a legacy of 10l. and no 


more was given, was not barred from claiming wi 
dren a reſidue undiſpoſed of, 


8:2. 3. Wher the Part of one ſhall ſurvive to the other. 


1. Wherever the reſidue of. the perſonalty is given in joint- 
tenancy, and it happens that one of the reſiduary legatees 
is, by any. means, prevented from taking, either by death in 
the teſtator's lifetime, as in Buffar v. Bradford, 2 Atk. 220., or 
after his death, as in Frewen v. Relfe, 2 Bro. Ca. Ch. 220. and 
Baldwin v. Johnſon, 3 ib. 455.; or by revocatioh of the gift as to 
one of the joint-tenants, as in Humphrey v. Tayleur, Amb. 136.3 


or by uncertainty in the deſcription of one of them, as in Douſet 
v. Sweet, Amb. 175. : in all theſe caſes the other refiduary legatee 


ſhall, from the nature of the gift, take the whole. 

2, But if the reſidue be bequeathed as a tenancy in common, 
and one of the'legatees be, from any cauſe, prevented from taking, 
then the ſhare of ſuch legatee ſhall not go to the other, but ſhall 
accrue to the perſonal repreſentatives of the teſtator, as undiſpoſed 


of; for tenants in common take no intereſt in each other's ſhare. 


Owen v. Owen, 1 Att. 494. Man v. Man, 2 Stra. gog. Peat 


v. Chapman, 1 Veſ. 542. Ackroyd v. Smithſon, 1 Bro. Ca. Ch. 503. 


Cheſlyn v Chefaell, 6 Bro. Ca. Par. 1. X 

3. In what reſiduary legatees take as joint-tenants; and in what, 
as tenants in common; and conſequently, in what caſes the part of 
any dying in the teſtator's lifetime ſhall ſurvive to the others, or 
lapſe, ſee (E. d), ſupra. a 

4. In what caſes furviving, or accruing ſhares of a reſidue ſhall 


agaia ſurvive, ſee (B. d), ſupra. 


- 


46; 


(F. e) In what Caſes a Deviſe of Chattels' with — 


| Remainder is good or not. 
$2. 1. Remainder of Chattels, where grod : and herein, 


N. 1, Where the Limitation over is confined to take fact on dying 
without iſſue living at a particular period. 


1. IN the abridgment of Athinſon v. Hutchinſon, in 8 Vin. 222., 


pl. 22., the words uſed in the ultimate limitation, upon 


which the queſtion aroſe, are ſtated to be (as taken from Ca. 


* then,” 


Eg. Temp. Talb. 56.), © if both (i. e. children) © die without iſſue, 
Wol. Ill. ; Hh | | 


© 4/ +4 


<<, & 


\ 


* 
% 


* 58 Deviſe, | 
te then, Sc. But the actual words of the limitation appear in 
3 P. V. 258., to be, “ in cafe all my ſaid children ſhall die 
« without /caving any iſſue, then,“ Ec. | | 


2. A. bequeathed his perſonal eſtate in truſt to ſettle on his 


daughter, or the heirs of her body; but, in caſe his ſaid daughter 
ſhould die, raving no heirs of her body, then over. Lord Hard- 
ele decreed the limitation over good, upon the contingency of 


the daughter's dying, without ſue living at her death; as he con- 
. ſidered the word leaving as relating to that time. Read v. Snell, 


8. P. 


2 Ath. 64%. Goodtitle v. Peydin, 2 Term Rep. B. R. 120. S. P. 

3. Teſtatrix gave her two nieces, F. and L., each one half of 
the produce of Bank ſtock, and to 7beir iue; and if either of them 
ſhould. happen to die before the legacy became due to her, and 
leave io iſſue, the ſhare of her ſo dying ſhould go the ſurvivor, 
The words, © and leave b i ue, were conſtrued, and leave no 
ood. Lampley v. Blower, 3 Alk. 396. ſecond qyeſtion in Exel. 
v, Wallace, .V, 1. "Shehpu 


i ue 1 at the time of her death; and thus the diſpoſition over 


FY Teſtator, if no legitimate ſon or daughter of his ſhould live 
to leave at any time any child behind them, in ſuch caſe of their 


dying thus, without leaving any iſſue behind them, he willed and 


directed, that C. ſhould have his eſtate both real and perſonal. 
On a queſtion in this caſe, Whether the limitation of the perſonal 
eſtate was not too remote? Lord Hardwicke ſaid, it was very 


clear that the words were reſtrained to legitimate children dying 


With regard to the real and perſonal eſtate, Sheffield v. Lord 


| ſaid daughter ſhould die 10itþcut Ius all his ſaid ſubſtance, ſhould 
, | i e reti 


without iſſue /iving at their deaths, and ſo, the limitation good; 
and his lordſhip ſaid, that Lord Macclesfield decreed the limita- 
tion in Forth and Chapman (8 Vin, 102. pl. 46.); good, upon the 
words leave no iſſue. His lordſhip alſo approved of and adopted 
the different conſtruftions put, in that caſe, upon the ſame words 


Orrery, 3 Atk. 282. OE ä 
5. T. I. bequeathed his perſonal eſtate, in truſt to be laid out 


in the funds, as to one moiety for the uſe of A., and as to the 


other moiety for the uſe of S.; and in caſe either of them died 
without iſſue, the whole to go to the ſurvivor; “ but in caſe 
«© either of them have a child at my death, ſuch moiety to go to 


% ſuch child und in caſe the ſai A. ball die without iſſue after my 


e deceaſe, then her moiety ſhall go to 8. Lord Hardwicke was of 
opinion, that theſe laſt words were to be counltrued, from the 
tenor of the will, dying without iſſue. af the death of A., and not 


dying without iſſue generally. Chamberlain v. Jacob, Amb. 73. 


6.. V. C. left and bequeathed. unto his daughter and only child 
all his worldly ſubſtance, lands, ftock, corn debts and houſehold ; 
provided ſhe married by the conſent of his executors therein men- 
tioned; but in caſe ſue martied without ſuch conſent, ſhe was to 
have only 20 cows and a, hoxſe for her whole fortune; and, after 


e/. 118. & 121, Sheppard v. Lefſingham, Amb. 123. 


naming, A. and B. his, executors, he appointed, that, in caſe his 


eturn 


I 


a. le 


1. 
for ſo 
ceaſe, 
many 
and v 
then 
died 
quent 
life gi 


deviſe 


þ 


Deviſe. 


return back to his executors, to be diſtributed as he ſhould thereafter 
direct. And laſtly, in caſe his daughter ſhould marry without 
conſent, or die without iſſue, he appointed, that all his ſubſtance, 
&c. ſhould return back to bis executors, to be by them diſtributed 


in manner following; viz. to his nephew J. D. z00/., to H. G. 
5ol., to each of his executors aforeſaid 5ol., to his daughter 20 


cows and a horſe only; and the remainder to be. equally divided 


amongſt the children of his filter E. F. The court of Chancery 


in Ireland held the limitation over, of the perſonal eſtate, after. 


the death of the teſtator's daughter, without ze, to be good; and 


their decree was affirmed in Dom. Proc. here, upon the opinion 


of the judges, that the bequeſt over was to take effect on the 
death of the daughter, without iſſue then living.  Keily v. Fowler, 
6 Bro. Par. Ca. zog. See Fearne's Ex. Dev. 4th edit. by Pow; 
p. 379—1. as to the circumſtances, in this caſe, which operated 
to confine the diſpoſition over to a dying without iſſue [iving at 
the daughter's death. _ ky A Hig 
7. Bequeſt of a term to A. for her life, and after her deceaſe; 
to go to B., and the heirs male of his body lawfully begotten, 
and to their heirs and aſſigus for ever; but in default of ſuch iſſue, 
then after his deceaſe, to go to C., his heirs and aſſigns, for ever, 
B. died without having ever had iſſue. The coutt of B. R, 
upon a caſe referred to them from the Rolls, certified their opi- 
nion, that C. was entitled. Lord Ch. J. X., relying upon the 
words © then after, Cc.“ as referring to a failure of iſſue of B. 
living at his death. IVilkinſon v. South, 7 Term Rep. 5 5 5. 
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Whether 
the word 

e then,” 
following 4 
conditional 
particle or 
phraſe, ſhall 
be treated ag 
an ae b of 
time, Or A 4 
co. junctive 
particle, 


connecting the latter with the former member of th; ſentence, ſee the caſes tated in ſecs 2. infra, and 
Benyon v. Maddiſon, ſtate (Z. e), ſec. 2. n. 2. pl. rt. ſupra. See too Brauclerk v. Dormer, Rated 


ſec. 2. pl. 3. infra, woere this word failgd to preſerve due limitation over. 


But the opinion of the court 


in the principal caſe appears ſufficiently ſupported by the words of limitation ſuperadded to the gift to the 


iſſue. See . 2. Pl. 9. injra, 


N. 2, Where, though the Remainder be after an indefinite failure 
g Yue, yet the prior Limitation would, if it had taken eck, 
veſted in the 1ſue by purchaſe. * 


1. Teſtator, deviſed a term to truſtes, in truſt for his ſon T. | 


for ſo many years of the term as he /bould live, and after his de- 
ceaſe, in truſt for the iſſue male of T., lawfully begotten, for- ſo 
many years of the unexpired term as ſuch iſſue male ſhould live; 
and when the iſſue male of his ſaid ſon {ould happen to be extinct, 
then in truſt for his ſecond ſon V. for life; remainder over. T. 
died without iſſue male. Lord Talbot held, fi, that the ſubſe- 
quent limitation to the iſſue did not enlarge the expres eſtate for 
life given to the firlt deviſee ; and fecondly, that, as the teſtator had 
deviſed over on a general failure of iſſue male of T., the deviſe was 
yoid, not with A 4 the ſubſequent accident of T.'s dying without 
having had iſſue male. Clare v. Clare, Ca. temp. Talb. 21. But the 
authority of the ſecond reſolution. in this caſe, is overturned by a 
variety of ſubſequent caſes hereafter ſtated. | 


b Hi 2 


2.A 


468 | Devilſe. 
In b © 2: A term of years was ſettled, in truſt for the huſband for life, 
ps e then to the wife, then to the firſt ſon of the marriage, and the heirs 
$i: 244. 4 male of his body, and in the ſame manner to all the other ſons ſuc- 
deviſe waof ceſſively; and for want of ſons, then to the daughters. Huſband 
| 2 et and wife died, without having had any ſon, but leaving a daugh- 
ALoeoo years, ter. On a queſtion, Whether ſhe could take under this limitation, 
ds three per- it being after a limitation in tail to the ſons ? Lord C. Corper held, 

2 2 _ that if the limitation to the ſons had taken effect, that to the 
tive Fart daughters muſt have been void; but, as there was no ſon, the 


echer ſons latter limitation was good; for the conſtruction mult be, if a ſon, 


Fe 1 P. . 98, la 1 Salk; 157, it is indeed ſaid, that, upon reading 


5 2 P. M. 695. ſaid, this was a miſtake. Pelham v Gregory, 5 Bro. 


oh, P. C. 435. Croſs appeal in Montagu v. Beauliew, 6 ib. Phipps 


3. Teſtator bequeathed his perſonal eſtate to truſtees, to inveſt 
in ſtock, and to pay the intereſt to his ſon V. for life; and after 
his deceaſe o his eldeft ſon and his heirs for ever; and in caſe of 
their death without iſſue, to the teſtator's neareſt. relation. Held, 

Iſt, the limitation over was on a double contingency, viz. if W. 
had a fon, then to him, if not, then over; and was good in the 
event: 2dly, the fund went to the perſon who was the neareſt 
relation when it veſted, although the repreſentatives of a perfon 

que? near were living. Marſh v. Marſh, 1 Bro. Ca. Ch. 293. 

4. Teſtator directed his truſtees to reccive the rents of his real 

eſtates until his grand nephew B, ſhould attain 21, and pay the 

ſame as after mentioned, wiz. 201, a-year towards B.'s education 
until he attained 18, and 50/. a-year from that time till 21; and 
he added, „ and my will further is, that my ſaid truſtees and 

«* their heirs ſhall permit and ſuffer my ſaid nephew, when he 

6 ſhall attain his age of 21 years, to receive and take the intereſt 


of the monies, which ſhall'atiſe from the rents and profits of 


« my faid eſtates, before my ſaid nephew shall attain his age of 
21 years, and which ſhall be placed out at intereſt as before 
% directed, during his natural life; 3 his deceaſe, I give 


1 the ſaid monies to 557 i ue malt ð y ſaid grand nephew, and 


* in default of ſuch iſſue to my three hieces“ BB. died without 
iſſue. Lord Thurlw—« I think it pretty plain, that B. took 
« only an intereſt for life. I obſetve in a book of great character, 
« I mean Mr. Fearn?'s effay on the learning of contingent re- 
** mainders, after citing and diſcuſſing all the caſes on this head 


« jn 


Devile. 


« jn the court of Chancery, he concludes by laying it down, as 
« the rule of this court, that it will go every length poſſible to 
« carry the intent of the teſtator into execution, for the benefit 
« of thoſe to whom the teſtator deſigned a benefit. It muſt have 
« occurred to the judges who have decided thoſe caſes, that, 
« under the idea of making the rules of deciſion as to leaſehold 


« eſtates analogous to thoſe which are applied to eſtates of inhe- 


« ritance, the intention of the teſtator muſt be much oftener 


« diſappointed than carried into effect; and then there is no 
« wonder, that the court ſhould try to get out of the tech- 
« nical rule, by any means it can. Now what do the caſes 
« come to? A man, by his will, deviſes to A. for life ; there 
« being plainly an intereſt for. /ife only given; if that were 
« all, the diſpoſition would end there as to A., and any other 
« gift would be effectual after his death. The teſtator then 
« gives the ſame fund over to B. after failure of iſſue of A. What 
« 1s the court to do? It is clear, that a life intereſt only is given 
«to A. It is clear, that no benefit is given to B. while there is 
ic any ifſue of 4. The conſequence is, that, as no intereſt 


« ſprings to B., and no expreſs eſtate is given after the death of 


« A., the intermediate intereſt would be undiſpoſed of, unlefs 
« H. were conſidered as taking for the benefit of his iſſue as well 
«& as of himſelf; and as the words in this caſe are capable of ſuch 
« amplification, the court naturally implies an intention to the 
cc teſtator, that A. ſhould ſo take that the property might be 
c tranſmiſſible through him to his iſſue, and he is therefore con- 
cc ſidered as taking an eſtate tail, which would deſcend on his 
tc iſſue. Now an eſtate in chattels is not tranſmiſſible to the 


* iſſue, in the ſame manner as a real eſtate, nor capable of any 


« kind of deſcent, and therefore an eſtate in chattels ſo given, 
tc from the neceſſity of the thing, gives the whole intereſt to the 
te firſt taker; but if the teſtator, without leaving it to the-neceſe 


cc ſary implication, gives the fund expreſsly to the iſſue, they are 


« not driven to the former rule, but the iſſue may take as 


% purchaſers, and then there is an end of the enlargement of 


„the eſtate of the tenant for life; for another eſtate is given, 
« after his death, to other perſons, who are to take by purchaſe: 
« it no longer reſts on conjecture. On the whole I think, that 
ce the iſſue, if any, would in this caſe have taken as purchaſers ; 
« and that, in the event that has happened. of there being no 


te iſſue, the other limitation took place.“ Knight v. Ellis, 2 Bro. 


Ca. Ch. 570. 

| Words of partition between the iſſue, & c. have been held to be in- 
"compatible with an intent to veft the whole property in the firft taker, 
Thus, where ; 

' 5. A bequeſt. was of perſonalty to J. W. and his heirs male, 
equally to be divided among them, ſhare and ſhare alike ; Lords Com- 
miſſioners Smith and Bathurſt held, that the whole ſhould go to 
the father for life, and then to the ſons equally. Wilſon v. Fan- 


fittart, Amöl. 562. 
"We ' H h 3 f | 6. So, 


4G 
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6. So, in the caſe of a bequeſt of a term to G. for-life, and 
after his deceaſe, to M. his wife for life; and after the deeeaſe 
of the ſurvivor, to the children of G., Hare and ſbare alike ;. but 
if G. ſhould. die without iſſue of his body, then to R. for life; 
and, after his deceaſe, to N. his wife for life; remainder over. 
M. and N. died; and then G. died without iſſue. The indefinite 
terms of the limitation over, after the death of G. without iſſue, 


were held to be controuled by the words of the limitation ta his 


children, who were to take equally ; and to do that, it was faid, 
they muſt take as prrchaſers ; and therefore, the remainder over 
to N. took effect on the event of J. s death! without any iſſue. 
Dos v. Lyde, 1 Term Rep. B. R. 593. | * 
7 And where a bequeſt was of lands, held for a term of years, 


to truſtees, in truſt that A. ſhould have the uſe thereof for ſo 


many years of the term as ſhould expire in his lifetime, and then 
to permit all and every the child and children of A. their execu- 
tors, Cc. to enjoy the ſame during the remainder of the term, in 
fuck manner” at ſhould appoint ; but, if A. ſhould die without 
iſſue in the lifetime of B. and C., or either of them, then, if they 
or either of them ſurvived A. dying without iſſue as aforeſaid, upon 


' ſeveral truſts therein mentioned; but, if A. ſhould. happen to 


ſurvive, and die without iſſue after the death of ſaid B. and C., then 


upon certain charitable truſts. B. and C. died before A., who 


afterwards d ed without iſſue. Orf a bill filed on behalf of the 
charity, the Maſter of the Rolls conſidered the limitation after 
the death of A. without iſſue too remote, and diſmiſſed the bill. 
But, on an appeal to the chancellor, it was contended far the 
charity, that the words “dying without iſſue,“ in the limitation 
to the charity, were referable to and ſhould be received in the 


ſame conſtruction as they evidently required in the former limi- 


tation, namely, children. The teſtator, it was ſaid, had given 
upon a double contingency; firſt, if 4. died without children, 
living B. and C., then to B. and C.; if A. ſurvived B. and C. 
and died without children, (to whom the teſtator had given es 
nomine, as children,) then to the charity. A. took only a. life 
intereſt, as was evident from his power to appoint between his children. 
On the other fide, this was contended” to be a gift to A., and if 
he died without iffue, to B., which was too remote, as there were 
no words in the will to controul the general ſenſe of the latter 
words. But Lord Thur ſaid, if a man gives an eſtate in 


general to A. for life, and adds, 4 but if he dies without ifſue, 


*I then give it to B.,“ B. has no immediate gift, but only a 
contingent intereſt upon A. 's dying without iſſue; and it would 


counteract the intention of the teſtator, if B. took it immediately 


upon the death of A, therefore, ex neceſſitate rei, the true argu- 
ment, in bath real and chattel intereſts, is that, in fact theſe 
words operate to an enlargement of the eſtate for life, for others 
wiſe the iſſue of 4. would not take at all, and B. would take the 
whole ; and therefore in chattel intereſts, the court has decreed 
{lis to pals an abſolute property ; but that ariſes from the m_ 
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ſity of che conſtruQtion. In the cafo before him he obſerved that, 
after an expreſs eſtate for life to A. (ſo that he muſt take as a - 


purchaſer) the teſtator proceeded to make an expreſs gift to his 
children. Here no ſuch neceſſity aroſe from the words dying 
+ without ifſue, as the words were referable to dying without iſſue 
fo provided for. In the events which had happened, he was of 
opinion the charity muſt have a decree, And the decree at the 
Rolls was reverſed. Attorney-General v. Bayley, 2 Bro. Ca. 
. Ch. 553. | | 

| . And again, teſtatrix, poſſeſſed of perſonal property only, 
after giving ſome legacies. gave all the reſt, reſidue, and remain- 
der of her eſtate, both real and-perſonal, unto L., to be placed 


out at intereſt until her age of 21 years, or day of marriage, and 


then the whole thereof, together with the intereſt accumulating 
thereon, to be paid to and for her uſe, during her natural We 
and after her deceaſe ſhe gave the ſame unto 7he heirs of her 
lawfully begotten, equally to be divided bettueen them, ſhare an 
ſhare alike ; and in Jefault of ſuch iſſue, or the death of the ſaid 
L. before 21 or marriage, to 4. It was decreed at the Ralls, 
that L. took only a life intereſt. Lord Chancellor Loughborough, 
on an appeal, ſaid, that to conſtrue the whole to be given to L. 
mult do violence to the words. It muſt expunge the words 
tc equally to be divided,” and * ſhare and ſbare alike,” And that, 
not to effectuate the intention, (which, he had before obſeryed, 
was to give it to L. and her children, if ſhe had any, if not to 
A.) but to croſs it. His lord(hip admitted the rule, that where 
perſonalty was ſo given, that it would create a tenancy in tail in 
land, it was abſolute; but that rule, he ſaid, had never been 
extended further than where the words had created a clear eſtate 
tail. And the decree at the Rolls was affirmed. Facebs v. Amyatt, 
4 Bro. Ca. Ch. 5422. | "te | 
Words of limitation ſuperadded to the gift to the iſſue haue been alſo 
held indicative of an intent to make them take as purchaſers. Thus, 
9. A leaſchold for an unexpired term of 59 years, was veſted 
in truſtees, to permit A., a; ſeme covert, to receive the rents for 


her ſeparate uſe during the term, if ſhe ſhould (6 long live, and 


after her deceaſe to permit B. her hüſband to enjoy the profits 


during, Sc. if he ſhould fo long live; and after his deceaſe in 


truſt for the heirs of the body of A. by B. begotten, their executors, 
adminiſtrators, and aſſigns ; and, for default of ſuch iſſue, remainder 
to C. B. died, having never had any iſſue. Lord Hardwicke 


held, that the whole term did not veſt in A., but that the words 


« beirs of the bad) were words of purchaſe. . The words i, A. 


« Gould fo long live,” were, he faid, an affirmative implying a 


negative at the ſame time, that if ſhe did not live ſo long, the 


remainder of the term ſhould go over. Hodgſon ve Buſſey, 2 Ath, 
89. ſce 8. C. in Barn. Rep. Ch. 195, where the ſuperadded words 
of limitation in the gift to the heirs are ſtated to have been much - 


dwelt upon in favour of their taking by purchaſe, as' they-alſo 
were in 2 J. 237. 652, 660. in all which places this caſe is 
| Hh 4 | cited; 


1 
| 
| 
! 
4 
* 
| 


\ 
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cited ; ſee too Wilkinſon v. South, u. 1. pl. 7. ſupra, and fide 


note. ITE 
Nor will 'a. gift of chattels to the fole and ſeparate uſe of a feme 
covert for life be enlarged, it ſeems, by a ſubſequent limitation to her 
heirs, 1ſſue, &c. Thus, | 
- Io. A leaſchold eſtate was veſted in truſtees, to the ſole and 
ſeparate ufe of a married woman for life, for her jointure, and 
from and after her deceaſe to the uſe of the heirs of the body of the 
' wife, by her huſband to be begetien ; and for want of ſuch ifſue, to 
the uſe of the huſband and his heirs for ever. The wife died, 
leaving only a ſon, and the huſband took out adminiſtration to 
ber, inſiſting che whole intereſt veſted in her. But Sir 7o/ep5 
P. held that, on the wife's death, the leaſehold veſted in the 
Irs of her body as purchaſers. Price v. Price, 1727, cited 
2 Vf. 234. 8 
11. So, where freehold and leaſehold eſtates were deviſed, in truſt 
to convey to the ſeparate uſe of teſtator's daughter for life, without 
the intermeddling of her huſband, and after her deceaſe in truſt 
to thr heirs of her body, Lord Hardwicke held, that the words 
« heirs of the body” were words of purchaſe, the direQion to 
convey to the ſeparate uſe of the wife ſhewing, it meant for life 
only. Sands v. Dixwell, 1738. cited 2 Fe. 234. 65 2. 661. See 
Champion v. Pickax, 1 Ath. 472. . 


Sec. 2. Remainder of Chattels, where void, either in their | 


Creation, or in the Event. 


1. A term was limited, in truſt for S. during her life, and 
immediately from and after her deceaſe to the heirs of the body of S. 
lawfully to be begotten, if the term ſhould fo long endure ; for 
default of ſuch ifſue then to B. Lord Hardwicke was of opinion, 
that the whole truſt of the term veſted in S. There was nothing, 
he ſaid, to reſtrain the limitation to heirs of the body /iving af 
the time of her death, except the word immediately; and to lay 
- ſuch a ſtreſs on that, would be to make theſe limitations very 
precarious from uncertain words, there being no difference in 
laying, « immediately after” or © from and after” her deceaſe. 

bridge v. Kilburn, 2 Veſ. 233. WE - | 
See Burford 2. Teſtatrix directed her houſe and all her effects to be fold, 
8 nnd laid out in the funds, for A. during his life, and, if he had ns 
pl. <a heirs, to B. Lord Hardwicke ſaid, if he were to determine the 
where a de- limitation over to B. to be good, he ſhould deſtroy the principal 
r ral m_ intention of the teſtatrix, which was, that H. and his iſſue ſhould 
andif be dug take before B. He could not imply a gift to the iſſue as pur- 
without ifſue, chaſers ; for ſuch an implication, he ſaid, muſt be neceſſary, which 
Cen bed e Was not the caſe there. The word heirs muſt mean heirs of the 
veſt the Body and it was certainly intended, not only that A., but that 
whole pro- his iſſue ſhould take preferably to B., and that could only be by 
8 A tranſmiſibility, for they could not take as purchaſers. _ BY 
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Devile, | 
viſed property. The Maſter of the Rolls, on a hearing in 1566, held 
the limitation over to V. D. to be void, and that the whole vefled 
in L. A. P., and diſmiſſed the plaintiff 's bill. But the Lords Com- 
miſſioners, upon a re-hearing, reverſed the order of diſmiſſion, and 
decreed in favour of plaintiff. Afterwards, howeyer, the Lords, 
upon an appeal to them, reverſed that decree, and thereby eſta- 
bliſhed- the deciſion at the Rolls. Daw v. Pitt, Fearne's Exec, 
Deu. 349. Earl of Chatham v. Toothill, 6 Bro. Par. Ca. 450, 
8. C. Stafford v. Buckley, 2 Vef. 151 —182. Garth v. Baldwin, 
ibid. 646. 8. P. . P * 
7. E. R. having a power of appointing 30000. by will, made 
her will, and nominated her ſon 7, R, the executor thereof; and 
after reciting her power, appointed and ordered that * upon the 
* «death of her ſaid ſon without iſſuc, or in caſe her ſaid ſon did 
& not diſpoſe either by will or deed,” then the 30007. ſhould be 
paid to the ſeveral perſons therein named. E. R. died. and after- 
' wards F. R. died, without having made any difpoſition of the 
30001. Lord C. Northington difmilled a bill brought by ſome of 
e legatees of E. R. for their legacies, ſince the fame were given 
upon an event too remote, namely, J. 'F.'s dying without iſſue 
generally, and alſo without diſpoſing of the 3000 J. by deed or 
will. And this decree was, upon an appeal to the Hauſe of Lords, 
affirmed. Grey v. Montague, 6 Brg. Par, Ga. 429. * 
8. C. B. gave G. B. and the lawful heirs of his body, if he ſhould 
have any, her whole fortune, (which was perſonal;) but if he 
ſhould die wirf heut lawful heirs, then oyer. The Maſter of the 
Rolls decreed, that the bequeſts over were given upon too remote 
an event, and therefore void; and Lord C. Thurlow, upon an 
appeal, affirmed his decree. Attorney-General v. Herd, 1 Bro. 
Ca. Ch. 170. Bigg v. Benſley, ibid. 188. Robinſon v. Fitzherbert, 
2 ibid. 127. 8. P. | 0 
9. “ And further, I hereby appoint my ſaid truſtees to lay out 
cc at intereſt 4000/7. ſterling, and to make payment of the intereſt 
« of the ſaid ſum only to R. G. during all the days of his natural 
« life, and to make payment of the principal ſum to the heirs to be 
c [awfully procreate of his body ; but declaring, that the above in- 
ic tereſt ſhall not be affectable by the debts or deeds of the ſaid 
4 N. G. and in the event of his death uyithout lawful iſſue of his body, 
c r f his ſelling, &c. the above intereſt, or any part of it, my will 
cc is that the ſaid 4000 f. together with 1500/7., making in all 
&« 5500/7., ſhall belong to F. H. V On a queſtion, Whether 
the remainder over of the ſegacies of 4000 l. and 15001., after the 
death of R. G., were not too remote? Lord C. Thurlow ſaid, 
that with reſpe& to the 4000/7. the caſes of Butterfield v. Butter- 
Feld, and Daw v. Pitt, pl. 5, 6. ſupra, had confirmed the doctrine 
upon the ſubject; that it was then tos late to argue upen the dijlinc- 
tion of principal, and intereſt, or to 44 on circumſlances of intent. The 
rule muſt take place. With reſpe& to the 1500/7. his lordſhip 
apprehended R. G, muſt alſo take hat, it was ſo connected with 
the other legacy. Glover v. Strothdff, 2 Bro. Ca. Ch. 333 
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10. Teſtator gave the intereſt of the reſidue of his eſtate, which 

was all perſonal, to be paid to M. for life, and then gave the reſi- 

due to his two nieces; * but if they die without iſſue, over. Held, 

that the ulterior limitation was too remote, and that the nieces 

were entitled to the whole. Fvereſt v. Gill, 1 Vel. jun. 286, 

11. Teſtator, after giving ſmall legacies to his two other daugh- 

ters, gave a leaſehold eſtate to his daughter A., but if the ſhould 

happen to die without having child or children lawfully begotten, 

then to his daughter M., and after her to ſuch child or children ag 

ſhe ſhould happen to have. A. had chree children, who all died 

in her lifetime. Held in H. R. that A. took the abſolute intereſt, 

although ſhe had no child liying at her death; and this from the 

general intention of the teſtator. 4. was the favourite daughter. 

Had the died leaving children, the property was not limited to 

them, but would have remained at her diſpoſal ; but the next li- 

mitation manifeſted a difference, by tying it up to M. and her ; 
children. Were the will conſtrued otherwiſe, a grandchild of 4. See Maber- 
by a child who had died in her lif-time could not have taken. "xy 
Lawrence, J. admitted that, according to the grammatical con- e, were 
ſtruction, the eſtate would go over; fince e having” referred to a dying un- 
the time of the death, whereas to veſt it abſolutely in A. the word Is mn 
muſt be read * having had.” This argument however he bent bas. 
thought overcome by the general intent. MWeakley v. Ruggy ing ever bern 
I Term Rep. B. R. 322. : — 
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(H.e) Perſonal, and Real Eſtate jointly, with BVinerg54 


Remainder. | 


I, DEvIs E of an eſtate to A. for life, remainder to truſtees, As to the 


Sc., remainder to his firſt and other ſons in tail male, re- _= >, 
mainder over to T.; and the teſtator willed, that his plate, jewels, the foreg 


and library of books, and furniture ſhould go as Heir looms, as far as. ing caſe, ſee 
they could by law, to the heirs male of his family ſucceſſively, as his Ow 
real eſtate was thereby ſettled. A. died without iſſue, having be- jo pl. 6, 7. 
qurathed a legacy of 8000 J. to his niece, who brought her bill to inf. where 
have it ſecured out of his perſonal eſtate; and the queſtion was, dale of 


d the ; 
Whether the plate, Cc. formed a part of it; for it was agreed, 1 


that the clauſe reſpecting the plate, &'c. by referring to the ſettle- were held to 


ment of the real eſtate, amounted to the ſame thing as expreſsly +. eg 


limiting the ſaid perſonal chattels to A. for life, remainder to his and not 

firſt and other ſong ſucceſſively. in tail male, remainder to T., and merely di- 
thereupon it was inſiſted, that the limitation to T. was void, as 06+ Sug 
being after an expreſs limitation in tail to the ſons of 4. Lord The priaci- 
Hardwicke ſaid, there ſeemed to him to be a great difference be- Pal caſe did 


tween ſuch ſort of limitations ve/ed, and the like limitations when 33 


contingent ; as, if a perſonal eſtate be þequeathed to 4. for life, the court to go 
remainder to B. and the heirs male of his body, (ſuppoſing B. a the length 


perſon. in efſe,) remainder to C., the whole remainder in that caſe N ; 


8 veſted in B., and C. can never, under that limitation, come Mn for, as is ob- 
| | for 


Deviſe, „ 


450. where . 


mee ia for any part of it; but, if the firſt remainder were contingent in its 
2 Ca. creation, then the remainder over to C. would be good or bad, ac. 
1 cording to the event of the contingency. (See Ace. (F. e) ſed. 1. 
was no more H. 2. ſup.) His lordſhip, however, would not finally determine 
han, that this part of the caſe, by reaſon that there were theſe words in the 
S. plate, = will, © as far as they can by law,” which evidently ſhewed, that 
the N there was a future act to be done, and that the court was to direct 
e a limitation of theſe chattels to be made as far as it could by law; 
tr l. fo that this clauſe was to be conſidered as execritory only. Now it 
was extremely plain, he added, that the teſtator might have limited 

them to A. for life, remainder to his firſt and other ſons in tail 

male; and if ſuch ſon died before 21, arid without iſſue, then to 

the ſecond ſon, and in like manner to all the other ſons. That, 

he faid, was the common and known way of conveyancing. He 
obſerved, that, where it was left to the court to do the act, they had 

made as material an alteration as would be in the principal caſe, 

they having inſerted a limitation to truſtees to preſerve contingent 
 remainders. For theſe reaſons his lordſhip's opinion was, that 

| plate, We. was not to be conſidered as part of the perſonal eſtate of 
- A. out of which the plaintiff could have ſatisfaction. Gower x. 

 _ Grofvenor, Barn. Rep. 54. a 

2. Teſtator deviſed all his manors, Cc. in truſt for A. for life, 
remainder in truſt for his firſt and other ſons in tail male, remain- 
der in truſt for B. for life, remainder in truſt for his firſt and other 
ſons in tail male, remainder over; and he deviſed. all his plate, 
books, pictures, and houſehold goods to ſuch male perſon (when 

he ſhould attain 21) as ſhould be entitled to the truſt in poſſeſſion 

of his real eſtate before deviſed ; and directed that, till then, they 
ſhould be kept at D., and be uſed in the mean time by ſuch male 

| ſon reſiding there; declaring it to be his will, that they might 
in the nature of heir looms go with his ſaid eflate, and be uſed there- 
with as lang as the laws of this realm would permit; and he be- 
queathed the reſidue of his perſonal eſtate to ſuch perſon (when of 
the age of 21) as by his will ſhould be entitled to the truſt in poſſeſ 
fon of the lands. Bill by B.'s eldeſt ſon, who was then tenant in 
tail, but not of age, claiming the heir looms ; and on his behalf it 
was contended, that under the clauſe which diſpoſed of them, 
they were to go as heir looms, as far as by law they might. The 
other fide infiſted, that they veſted in the firſt taker, whether 
tenant in tail or for life, at 21. Lord Hardwicke allowed, that the 

' firſt clauſe would have given the abſolute property, had it ſtopped 
there; but the ſubſequent direction, that they ſhould go with the 
eſtate as far as the law would permit, made them go as heir looms, 
and await the contingency; and then the former words mult be 
conſtrued as a diſpoſition only of the uſe, until ſome perſon, who 
was entitled to the inheritance, ſhould come into poſſeſſion, by 
attaining 21. To ſay they ſhould only go as heir looms till a 
tenant for life attained 21, was, his lordſhip added, a forced con- 
ſtruction; for what was there in that of the nature of inheritance? 
It had been ſaid, that the teſtator had made the giſt of the mow 

| | - equaliy 


- 


Deviſe. 
equally an heir loom, and the plaintiff might claim'that alſo; but 
this his lordſhip denied ; for the gift of it wanted the very words 


which made the other property go as heir looms. And it was 
decreed, that the pictures, c. ſhould go with the eſtate, till the 


plaintiff, or ſome other perſon entitled to the inheritance ſhould 


come into poſſeſſion by attaining 21. Trafford v. Trafford, 
Ack. 347. | ; | 

: 3. One ſettled lands on himſelf for life, then to his nephew J. 

for life; remainder to his firſt and other ſons in tail-male; re- 


mainder over. He afterwards by his will, reciting the ſettlement, - 


directed that all his houfehold ſtuff at H. ſhould remain and con- 
tinue there for the uſe of ſuch perſon or perſons as ſhould enjoy 
| the eſtate by the ſettlement, to be delivered to him or them by his 
executor, when the perſon who was to enjoy them was capable of 


giving = diſcharge. Lord Hardwicke held, that the whole pro- 


perty of the goods veſted in F. the tenant for life, (who ſur- 
vived the teſtator many years,) there being no direction that they 
ſhould go as heir-looms. The diſcharge was to be given at the 
age of 21, and this was referred to the care of the executor, who 
ſurely was not to take care of the property in ſucceiſion. In 
Wyth v. Blackman, 1 Veſ. 196. | | 
4. One deviſed all his honours, &c. as well leaſchold, and copy- 
hold, as freehold, to B. for life, remainder to his ſons ſueceſſively 


in tail- male; remainder to C. for life; remainder to his ſons ſuc- 


celſively in tail-male ; remainder over. B. being without iſſue, 
C. had iſſue a ſon, who died an infant in C.'s lifetime. Held, in 
Dom. Proc. agreeably to the opinion of the judges, that the abſo- 
lute intereſt in the teſtator's leaſcholds for years veſted in C.'s 
iufant ſon, and was tranſmitted to C. as his repreſentative, ſubject 
to B. 's life-intereſt therein, and to the contingency of his having 
aſon. Pelham v. Gregory, 5 Bro. Ca. Ch. 435. 


5. A. having, on his marriage, limited his eſtates in the uſual 


courſe of ſtrict ſettlement, by his will defired that all his books, 
both in town and country, ſhould be deemed and taken as heir- 
| looms, and ſhould go to ſuch perſon as ſhould. be entitled to his capital 
houſe at A. by virtue of the limitations in his ſettlement. A. died, 
leaving two ſons and two daughters; and the eldeſt ſon after- 
wards died under 21. Held, that the books both in town and 
country were, in the events which had happened, to be conſidered 
as part of the perſonal eſtate of the eldeſt fon. Bridgwater v. 
Egerton, 2 Veſ. 122. 1 Bro. Ca. Ch. 281. note. S. C. Marlborough 
v. Spencer, 5 Bro. Ca. Par. $92: S. P. 

6. Teſtator deviſed his houſe at S. to his ſon B. for life, re- 
mainder to his firſt and other ſons in tail, remainder over; and 
de bequeathed all the plate, furniture, &c. which ſhould be at S. 
(or at certain other houſes which he had deviſed in like manner to 
his two other ſons,) to be held and enjoyed by the ſeveral perſons who 
from time to time ſhould reſpefively and ſucceſſively be entitled to the 
uſe 

J heir-looms 


x 4 
= * = 


to be annexed and go 


and poſſeſhhon of the ſame houſes reſpeFively, as and in the nature 
id poſſeſſion of the f baby wal ek ae rin 
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- _ .__ - _ , Dovile. 
for ever. Lord Thurlow was of opinion, that the abſolute pro- 
perty of the plate, Qc. veſted in a fon of E who was born and 
died during £.'s lifetime, having lived only 14 days; and he de- 
creed accordingly. And his decree was afterwards - affirmed, 


firſt by the Lords Commiſſioners, and then in Dom. Proe. 


Foley v. Burnell, 1 Bro. Ca. Ch. 274. Sheldon v. Barnes, 2Veſ. 
jun. 444. S. P. f | . 

7. One deviſed his manors, &c. ſubject to certain annuities, and 
after limitations to his ſons ſucceſſively, which never took effect, 
to the uſe of his daughter 4, for life, remainder to truſtees to 
preſerve, c. remainder to her firſt and other ſons in tail; re- 
mainder to B., remainder over. He then gave the uſe of his pic. 
tures to his wife for life, and directed that ſhe ſhould have the uſe 
of his plate, until a ſon of his body ſhould attain 21, or until his 
daughter B. ſhould attain 21, or be married, which ſhould firſt 
happen; and then deſired ſuch ſon or his daughter ſhould have 
the uſe of his plate; and direQed further, that all his plate, houſe- 
hold goods, Sc. which ſhould be in his houſe at H., ſhould go as 
heir-looms, 40ith his real ęflate, and be held and enjoyed by the 
perſon or perſons that ſhould for the time being, by virtue of his 
will, be entitled to his ſaid real eſtate, ar far as the rules of law 
and eq:5ty would permit. A. married C. and had a ſon born who 


lived fix weeks, and was tenant in tail in remainder under the , 


will. After his death thoſe in remainder filed a bill againſt 4. 
and C. praying an inventory. Et per Lord Ch. Thurm “I am 
« called upon to ſay, that the effect of the will is, to prevent the 
« uſe from ſpringing, where, if it ſprung, it would give an ab- 
« ſolute eſtate. To do this, I muſt determine, that the uſe ſhall 
not ſpring or veſt till twenty-two years after the death of A. 
cc the firſt taker for life. How am I to gather this? from the 
« words * as far as the rules of law and equity will permit ©” This 
& cannot be; the uſes could not go further than the law will 
« permit, But theſe words have their ſenſe; for he ſeems to 


„ have known, that the perſonal property could not go ſo far as 


er the real. Here the “ perſon entitled to the eſtate” ſeems by 
tc expreſs deſcription, to be the child of C. To do what is called 
« for in this caſe, I muſt go farther than ever has been done; for 
« I know no inſtance where the conveyance has been carried to 
c the utinoſt extent of what the law might do. He certainly 
c meant the ſon, if he was in poſſeſſion, ſhould have them. 
t What then, ſhall they not be in poſſeſſion, in the mean time, 
© nor veſt in any body? Caſes which ſay you ſhall do all this for 
& the teſtator, by faying you ſhall-do all that can be done, will 
& not do; [I his would be fetching the intent of a teſtator, in a 
« way many Caſes have faid it cannot be done. The property 
cannot be rendered inalienable, but by preventing the uſe from 
& ſpringing ; which cannot be, when a perſon: is born who 
« would take abſolutely. It would be a direction to keep it un- 
“ alienable as long as could poſſibly be. I am of opinion, that 
ti the words are not ſufficient to give ſuch a conſtructionʒ ay 
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Depiſe. 


« that conſequently, I muſt declare that this property veſted in 
« the ſon of A. and that it goes to his father as his 5 | 


ordyce v. 


1 


Ford, 2 Vef. jun. 5 36. S. P. | wy 
8. In Lal v. Burnell, 1 Bro. Ca. Ch. 285. and ſtated pl. 6, ſup. 


Aſphurjt, Lord Commiſſoner, ſaid, that where the teſtator left it 
to the court to make the conveyance, the court would protect the 
property as far as · might be; but in that caſe the teſtator has taken 


« tive.” Faughan' v. Burflem, 3 Bro. Ca. Ch. 101. 


| 2 himſelf to be his own-conveyaacer. Agreeably to this Mr. 
ea 


rne, in his Exec. Dev. 4th edit. by Pra. p. 433. et ſeg. is ſtated 
to have taken a diſtinction between an actual deviſe of this nature, 
and a direction or agreement for a future ſettlement to this effect; 
conceiving-that a court of equity would allow themſelves greater 
latitude in the latter caſe, conformably to the well-known diſ- 
tinction between truſts executed, and executory, with relation to 
freehold property. See pl. 1. /up. Sy 
9. Tenant-for life of a freehold eſtate, with remainder to cer- 
tain uſes which never took effect, remainder to himſelf in fee, 
deviſed all his Jands and hereditaments, rc. to certain uſes; and 
the truſtees were directed to aſſign a leaſehold meſſuage of which 
he was poſſeſſed, /o that the ſame might go unto, and always during 
the remainder of the term, be enjoyed by the owner and poſſeſſor of the 
freehold for the time being, and not be ſeparate therefrom. Teſtator 
afterwards ſuffered a recovery of the freehold eſtate, co the uſe of 
himſelf in fee, and was held to have thereby revoked the deviſe 
of it. Lord Ch. Camden was of opinion, that the bequeſt of the 


leaſehold was alſo revoked, and that the ſame fell into the reſidue 


of the perſonalty. But this decree was reverſed in Dom. Proc. in 
1774s, and the leaſehold was adjudged to the deviſees. Darley v. 
Darley, Amb. 653. 3 Wilſ.6. Darley v. Langworth, 7 Bro. Par. 
Ca. 177. 8. C, *\ ö 


| thereof, | 
See Co. Litt. 223. 3. Butl, note 1. ib. 37966; u. 1. | 


lor not.] 


$22. 1. Sale, where authoriſed. 


I, A PROVISO was contained in a will, that if teſtator's per- 
_ © *.. ſonalty, and his houſe and lands at V. ſhould not pay 
his debts, then his executors to raiſe the ſame out of his copyhold 
premiſes ; the rents not being nearly ſufficient to pay the debts, 
theſe words were held to give a power to fell the net in 
4 orde 


—_ — 


5 
* 


479 


(I 6) Reſtrictions from Alienation ; and the Effect 8Viner 456. 


(M. e) What Words give a Power to fell Lands,, 8Viner46o. 


* | / 
C2 


Devile. 


order to ſatisfy teſtator's intention of paying his debts. Bateman 
v. Bateman, 1 Ath. 421. | | Ce ras 

2. In a marriage ſettlement was a proviſo, that, if the huſband 
and wife ſhould die leaving any ifſue unprovided for, then the 
truſtees might enter, and receive the rents and profits of the 
_ eſtate until they had received 200 J.; and the premiſes are after. 
- wards declared to be chargeable and to ſtand charged with the raiſ- 
ing of this ſam, for the benefit of ſuch children unprovided for, and 
in ſuch manner and proportion as the ſurvivor of the huſband and 
wife ſhould appoint. The queſtion was, Whether the -2001. was 


to be conlidered as a ſum to be levied by receipt of the annual 


rents, or as a ſum in groſs to be raiſed by a determinate time ? 
Lord Hardwicke admitted, that the power to enter and receive 
the rents ſeemed to mean the annual rents; though in general, 
he ſaid, where money is directed to be raiſed by rents and tl un- 
leſs there were other words to reſtrain the meaning, and confine it to 
the receipt of the rents as they accrued, the court, in order to obtain 
the end intended by the party in raiſing the money, had, by a 
liberal conſt ruftion of theſe words, taken them to amount to a deviſe 
in truft to ſell; and, as a deviſe of the rents and profits would, at 
law, paſs the lands, the raiſing by rents and profits was the ſame 
as railing by ſale. His lordſhip added, that the ſubſequent words, 
by which the premiſes were charged, if 7 ſtood alone, would 
warrant a ſale or mortgage; the words of the appointment too, 
being in ſuch manner, Wc. as the ſurvivor ſhould appoint, in- 
cluded not only a power of raiſing by ſale or mortgage, but a 
certain determinate time of railing it, as, under this, the 200/. 
might have been made payable at any time, as 21, or marriage: 
and a decree at the Rolls, directing the money to be raiſed, was 
affirmed. Green v. Belchier, 1 Att. 5c 9968. 
3. Teſtator gave all his real and alſo his perſonal eſtates to 
truſtees, their executors, adminiſtrators, and aſſigns, in truſt to 
pay certain annuities and legacies out of the rents and profits of 
his perſonal eftare; and in caſe of want of ſufficiency of perſonal 
eſtate, then out of the rents and profits of his ſaid real eſtate; and 
s to all the reſt and reſidue of his ſaid real and perſonal eſtate, 
after proviſion made for payment of the ſaid annuities and lega- 
cies, he gave the ſame to certain uſes. Lord Hardwicke was of 
opinion, that the real eſtate might, under this diſpoſition, be ſold; 
Gnce ſeveral of the legacies were to be paid within a-year, which 
could not be out of the annual rents; ſuch ſale, he ſaid, was di- 


| refted by the words rents and profits;” for whenever thoſe ' 


words ſtood alone, withqut the word % annual,” or ( mortgage,” 
or © legſing, or ſome words of reſtriction, to confine the ſenſe of 
the preceding words to annual profits, they were conſidered as 
including the land itſelf; by a deviſe of rents and profits the land, 
he added, will paſs at law. In Gin v. Rogers, Amb. 95. 
1 Veſ. 491. 8. C. | WO, 994 


4. In a later caſe, however, where teſtator created a term of 


. $00 Fears, with a direction to pay, out of the annual profits, ” 


1 
„ | 


his 
the 


opinic 
was n 
eſtate 


1 b ke Abts, then to pay e and afterwards che term to at 3 
the court thought the term ought to be ſold. Natolins v. Brother« 
4 fon, in Scacc. 1983, cited 1 Bro. Ca. Ch. 312 
2 5. After appointing his wife, and another executors, ad giving 
e ſpecific and pecuniary legacies to his wife in lieu of dower, and to 
* his children, teſtator willed, that all the reſidue of his property, 
(. whether ariſing from monies in hand or from debts due to hi 
d and all his lands and houſes, whether freehold or copyhold, bonds, c. 
d and other ſecurities, ſhould continue to be held by his executors, to 
10 be diſpoſed of in ſuch manner, and ſectirity as they ſhould think moſt 
al - proper and conducive to fulfilling the above purpoſes, and thoſe therein. 
2 after mentioned; for which purpoſe he gave to his ſaid executrix, 
ve or executor all and every his ſaid copyhold lands and premiſes, in 
al, truſt for the ſaid uſes and purpoſes; that is to ſay, it was his 
Ry deſire that, reſpe& being had firſt to the aforeſaid directions and 
to bequeſts, the profits and intereft ariſing from all his monies and 
in ſecurities, and the rents of all his lands and houſes, or the interefts 
” arifing from ſuch ſums as ſuch lands or houſes ſhould be ſold for, if his 
iſe ſaid executrix or executor ſhould think it adviſeable to diſpoſe of 8 
at them, or eny of them, ſhould be paid to his wife during her 
me life, Er. executors having entered into a contract to ſell 
ds, part of teſtator's eſtate, conſiſting of both-freehold and copyhold, 
ald objections were made to the power to ſell, and the Maſter re- 
00, ported, that a good title could not be made. But Sir R. P. 
in- Arden at the Rolls, on exceptions to the report, was clearly of 
t 2 opinion, that there was a good power to ſell. It was true there 
ol. was no eſtate deviſed to the executors in the freehold, and the 
ge: eſtate deſcended to the heir; but, as ſoon as the power was ex- 


ecuted, the legal eſtate would be in the vendee. No argument, 

he _ could have been raiſed, if the deviſe that followed the 

power had not been confined to the * eſtate. Warneford 
F v. Thompſon, 3 Vef. jun. 5313 


41 bat time Incumbrances raiſeable by ſale may be diſcharged, 
ſee (V. d), /ec. 1. ſupra, and Portions (B) poſt. 

Whether the Produce of Lands, ſubjected by will to the Pay- 
ment of Debts, ſhall be /ega/, or equitable Aſſets, ſee Erecutor 
. a. 5), Cc. poſt. Cox's note 2, in 2 P. V. 4163 

7. Es. e ee 420» W 


8,4. 2. Sale net authoriſed 3 but the Charge, c. to be raiſed out 8 
wy the youy Rents and Probts. ; | 


t. The caſe of Juy v. Gilbert, ſtated 4 Vin. 474. . 20. is 
now reported in 2 ro. C. P. 468. See Mr. Cox's note 1. to 
this caſe, in 2 P. V. 13., and Mills v. Banks, 3 ib. 1. See alſo 
(Z. c), ſer. 2. N. 1. Pl. Ii. ſupra ; and alſo tit, Porters (Als 
16 Vin. 432,3. 

2. Teſtator deviſed part of his lands, in truſt in caſo his per⸗ 


a eee ſel the fame; and.to pay. 
OL 


- 


482 Oeviſe. 


— 


his debts, legacies, and funeral expences, and alſo g ooo. which 3 
it was ſubject to for his daughter's portion; and ſuch part as ha 
2 ſhould not be ſold. he deviſed to the ſame uſes as his manſion- ey 

| pon, which he thereby deviſed, together with all other his fol 
lands, to the ſame truſtees for 500 years, to receive the rents and MF” 
apply ſuch part as they thought fit in the education, G. of A. and Res 

B. until they attained 25 ; and for raiſing 5000). for B's portion, if he "my 

ſhould live to that age, and to apply yearly the neceſſary ſums or” 

for keeping the manſon in repair, and ſubje& thereto to A. in I 

{triQ ſettlement, remainder over. The truſtees permitted A. to joi 

get into poſſeſſion before 25. On a bill filed by B. for his legacy 1 

of zool., Lord Hardwicke ſaid, the intention was clear, that Cas 

the 5000/7. was to be raiſed out of the rents and profits, and not org 

- from a ſale, unleſs from mere neceſſity; the directing of the truſtees pro 
| to pay yearly money for repairs, was a ſtrong indication that they fer 

ſhould: keep poſſeſſion till A. attained 25; they therefore had tin 

abuſed their truſt by letting 4, into poſſeſſion: he did not think eſta 

the directing of a groſs ſum to be raiſed, neceſſarily implied that it n 

ſhould be raiſed at once, and for this he cited Evelyn v. Evelyn, 10 2 

16 Vin. 433., Pl. 5. 3 and his lordſhip directed an account of the teſt; 

ſurplus rents received either by the truſtees, or by A., (for whoſe — = 

_ receipts he held the truſtees anſwerable, ) till A. attained, 253 and Who 

if ſuch rents ſhould not be ſufficient, he reſerved the conſideration 6 

how the ſurplus ſhould be raiſed. Oleden v. Oleden, 1 At. 549. witt 

3. Teſtator gave his intereſt in a brewery to his fon; and whi 

directed him during the term he ſhould hold the ſame, being we 

then about four years, to pay his executors 2501. E he N 

then deviſed to his executors all the rents and profits of all bis 3 
other meſſuages, c. in truſt there with, and with the ſaid 250 /. PONY; 
fer ann. to raiſe and pay all bis debts; but, if his executors, ſtatu 
mould negleQ or refuſe to receive and pay the 250 J. or the An 
profits of the ſaid premiſes, or ſhould receive and not duly apply ROT 
them, then their power to ceaſe; and he appointed three perſons 40 debt 

is truſtees to receive the ſaid 250 J. per ann. and the profits of 4 55 

the ſaid premiſes, for payment of his debts, until the ſame and 

the legacies thereby bequeathed to his 28 M. ſhould be 75 

fully raiſed; and he gave different eſtates to his three ſons ; but chars 

directed, that none of them ſhould enter into poſſeſſion till his He t 

debts ſnould be paid ; but that, when the ſame ſhould be paid, them 

and alſo 1000 J. to his daughter M., which he thereby gave her, whol, 
then his ſons might enter and enjoy their eſtates, and not before. and, 

It appearing to be the teſtator's manifeſt intent, that the charges good 

ſhould be raiſed wholly out of the rents, and profits, the court of excep 

Chancery diſmiſſed a bill filed by M. and her huſband for ſale of a dey; 

the eſtates; and this diſmiſſal was confirmed in Dom. Proc. on only, 

appeal. Small v. Wing, 3 Bro. Ca. Parl. 503. pM Lord. 
4. Teſtatrix directed that her truſtees ſhould, by perception ef the p: 

. rents and profits, or by leaſing or mortgaging, levy and raiſe the purpo 

ſums and legacies by her will made payable out of the lands ſtatute 


compriſed in the term. Lord Hardwicke was of opinion, _ Paid þ 


the truſt was reſtrained to a payment out of the rents and profits; 


Device, 


had it been, he ſaid, a truſt of the rents, and profits, the term 
might have been ſold; but, where there were limiting words 
following rents and profits, in a truſt for payment of debts, he 
did not remember any caſe which would authoriſe him to direct 
a fale. - - Ridout v. Plymouth, 2 Ak. 104. Hall v. Caſtor, 
ib. 58. 9 14 | . : . 
. 95 Teſtator deviſed his eſtate of B. to truſtees, to pay the a 
early rents and profits as follows; in diſcharge of his wife's 
jointure, and ſiſter's annuity, and in payment of ſuch of his debts, 
and the jntereſt thereof, as his perſonal eſtate ſhould fall ſhort of 
ſatisfying, and ſubject thereto to pay H. 100/. per ann, to con- 


tinue till after his debts ſhovld be paid off by the rents and 


profits; and immediately after payment of his debts, then 200 J. 
per ann.; and, as to the reſidue of the rents and profits, to cer- 
tain uſes. On a bill by the ſpecialty creditors for a ſale of the 
eſtate, Lord Commiſſioner Loughborough admitted that, where a 
deviſe was, to pay the debts our of the profits, it was equivalent 
to a deviſe to ſell; but he.took it to be the clear intent of the 


teſtutor, in the caſe before him, that not an acre ſhould be 


alienated for the payment of his debts, therefore there could no | 
be a ſale. Lingard v. 2 t Bro. Ca. C 2111. 

6. In the foregoing caſe it was inſiſted, that the will was Nee; The 
within the ſtatute of fraudulent deviſes, as it defeated the power words of the 
which the ſpecialty creditors would have had, without the deviſe, L 
to compel a' ſale. But Lord Loughborough thought, both from « where 
the words and conſtruction of the ſtatute, that where there is a © chere hath 


£54 | F 4 
deviſe in any manner for the payment of debts, it took the caſe. be 


out of the ſtatute, and it ſtood as it would have done before'the « any limit- 


ſtatute; the creditors, he ſaid, can only come in as the will , len or 

| | appoint- 
directs. | E. «© ment, de- 
« viſe, or diſpoſition of or concerning any manors, &c. for the raiſing or payment of any real and juſt 
debt or debts, the ſame and every of them ſhall be in full force; and the manors, &c. ſhall and ma 
« be holden and enjoyed, —for ſuch eftotg or intereſt as ſhall be jo limited or appointed, deviſed or di 
#* until ſuch debt or debts ſhall be raiſed, paid, and ſatisfied.” 3 & 4 W. & M. Cl 14. f. 4. 


7. In a ſubſequent caſe, however, teſtator made a general 
charge of debts upon his real eſtate, exempting his perſonalty. 
He then deviſcd a particular eſtate to truſtees for the payment of 
them, excepting his capital manſion-houſe. The Matter ſold the 
whole eſtate, not excepting the manſion-houſe, under a decree; 
and, on the title being referred to the Mafter, he reported that a 
good title could not be made to the manſion-houſe. On an 
exception to his report the foregoing caſe was cited to ſhew, that 
a deviſe for payment of debts, though out of rents and profits 
only, took the caſe out of the ſtatute of fraudulent deviſes. But Statutes 
Lord Thurlow ſaid, he was not aware that a gift of the eſtate for > rea 
the payment of debts, in a manner which would not anſwer the grued liber- 
parpoſe, was ſuch a deviſe as would take the caſe out of the ally, and be- 
ſtatute; that, if the Maſter reported that the debts could not be — | 
Paid by the means provided 15 the deviſe, he ſhould order Pom frand. Dis. 
| 12 d | c 


* 
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v. Clerk, 
2 Atk. 205. 


= 


 RVigerg6g, 


/ 


' Devile. 


in Kinaton eftate to be ſold, notwithſtanding the ſtatute, and ſhould conſider 


it ſo far as fraudylent. Hughes v. Doulben, 2 Bro, Ca, Ch. 614. 


Whether money raiſed out of the rents and profits under a 
charge ſhall be /egal or equitable affets, ſee the references in 
ſec. 1. Fl. 7. ſupra. ; 


8Viner 463. (0. e) Sale of Lands good, where made by ſurviving 


Executor, Truſtee, &c. 

R. Hargrave, in note 2 to Co. Litt. 113. a., after obſerving, 

+ that the diſtinction taken by Lord Coke, between one deviſing 
that his executors ſhall ſell land, and, deviſing lands to be fold by his 
executors, via. that the former deviſe paſſes no eſtate, but merely 
a power, but the latter gives an intereſt, has the appearance of 
too curious and overſtrained a refinement, ſuch as rather conſiſts 
in the formal arrangement of words than of any thing ſubſtantial ; 
and, after referring to caſes againſt the difinAign, proceeds 
te 2 by a train of argument and authorities, the opinion, 
that ſuch a deviſe, even conſidered as a mere authority, yet, when 


made to executors eo nomine, will go to the ſurvivor, by veaſon 


that it is annexed to their office, and character, which itſelf 
ſurvives. x | N 


(R. e) At what Time the Sale may be made; and 
in what Caſes, if not ſold, the Heir may enter. 


I, MN Hargrave, in the latter part of note 2, to Co. Litt. 113.9. 
obſerves, that Lord Coke takes it for granted, that, if 


there be a deviſe to A. for life, and that, after his deceaſe, the 


lands fhall be ſold by the teſtator's executors, they cannot ſell the 
reyerſion, but muſt wait until the death of the tenant for life; 
and that the caſe there cited from Bro. Abr. Deviſe, pl. 1. coun- 
tenances this opinion, But the annotator informs us, that, in 


one report, Judge Haughton argues, that the words © after the 


« deceaſe of the tenant for life mean only to mark the determina- 


tion of his eſtates, and not to limit the time for ſale; and there- 
fore, that a ſale may be made in his lifetime; and that, in an- 


other, Judge Clench expteſſes himſelf almoſt to the ſame purpoſe, 
2 Bulſt. 125. Godb. 46. (both cited 8 Yin. 469, pl. 15 and ſide 
note.) And he adds, that there is alſo a caſe againſt Lord Cale in 


2 Leon. 220, and that the point is doubted in Cro. Car. 382. See 
Paw. on Dev. 302. 


2. Teſtator deviſed lands to his wife for life, and afterwards 


| ta truſtees, for 2000 years, in truſt; by and with the conſent and 


* 


direction of his wife in writing, to raiſe a ſufficient ſum for diſ- 
chargin is debts. Held, that the term ſhould take place of the 


wife s life-eftate, though given ſubſequently, it being for payment 


(3 


Dette. 


of debts, and the ſentence © in ſuch manner as the wife ſhould 


« dire,” intending, that the money ſhould be raiſed in the moſt | 


convenient method to her, either by mortgage, or otherwiſe. 
Ridout v. Dowding 1 Atk. 419. The Reporter ſtates, that the 
ſame was created © 7o tale place from the day of the teſtator s death: 
but, from Mr. Sanders note 1., ib. 419., it appears, that theſe 
words are not in Reg. Lib. See Carter v. ſame, ſtated (T. d), 


ſec. 1. Pl. 1., ſupra, and references. 


At what time Portions ſhall be raiſed, ſee Portions (B), el. 
In what caſes the Heir ſhall be entitled to the Intermediate 


Profits, ſee (O. b), ſup. /ec. 2., Land, poſt. (A.) 


being appointed to ſell. 


ATOR deviſed all his real and perſonal eſtate to be 


o 


+= ſold for payment of debts, without directing who ſhould 


ſell, and appointed the defendant executor. Lord Hardwicke 
was ol opinion, that the executor v/as the proper perſon to ſell off 
the real eſtate, if the perſonalty ſhould prove inſufficient; in 
which caſe he decreed a fate, and that the executors, and the heir 


ſnould join in it. Blatch v. Wilder, 1 Ait. 420« 


Whether the Produce of ſuch Sale ſhall be legal or equitable 
Aﬀets, ſee Executor (G. a. 5), C. poſt. Sand. note 1, in 
1 Ath. 420, Cox's note 2, in 2 P. W. 416, 2 Fonb. Tr. of 
Eg. 4012, | 


(X. e) Money directed to be laid out in Land, and 
vice verſ#, How conſtrued in Equity. 


See Land, poft. (A.) 


„* — 


DVllapidattons. 


Caſes relating thereto. | 
1. AN action for dilapidations of a prebendal houſe may be 
maintained by a ſucceedirig prebend againſt bis predeceſſor. 
—— Diyley, 2 Term Rep. 2 R. 630. 3 
2. The ſtatutes of the church of EH provide, that the receiver 
mall require che prebendarles = repair their houſes when neceſ- 
f 13 


48; 


$Viner 476. 


| 


4 


(S. e) Sale dirocted or compelled by Equity, none 2. 


- 
„ 
* 


Dilapidatians. 
fary, and upan their default, repair them at their coſts; but the 
materials are to be ſupplied out of the funds of the church, and 
the workmanſhip only to be borne by the prebendaries. On a 
queſtion whether the ſucceeding prebendary ſhould recover againſt 

| his predeceſſor the full value of the repairs, or the amount of the 
workmanſhip only? The court thought he ſhould recover only the 


825 latter, the church ſupplying the materials. Aid. 25 


— (A) What are, and the Effect thereof. An 


7 


1 


— — 


” 


_ Diſabilities, 


Pleadings. , 
FAR RISON, as chamberlain of the city of London, levied a 
4 4 plaint in the ſheriff's court there in a plea of debt for 620 /. 
againſt defendant for not ſerving the office of ſheriff, having been 
duly nominated, c. The defendant pleaded, /, the corporation 
act, 13 Car. 2. flat. 2. c. 1. ſect. 12. and further pleaded the tole- 
ration act, 1 V. A. e, 18.; that the office of ſheriff was within 
the former act, and that he had not within one year next before 
the ſaid pretended election taken the ſacrament of the Lord's ſupper ac- 
cording to the rites of the church of England, nor had ever, nor could he 
in conſcience take the ſame, nor was he bound by law ſo to do, of 


which the Jliverymen of the city had due ngzice before the time of 


the election, and by reaſon of the premiſes, c, the ſaid livery- 
men were prohibited from electing him to the ſaid office ; and he was 
diſabled, and utterly incapable of being elected to be one of the 
theriffs of the ſaid city of London, and thereby the ſaid ſuppoſed 
election was void. Replication, ſetting forth 5 Geo. 1. c. 0. 51. 
Jer quitting, and eftabliſhing corporations. Demurrer inde, joinder, 
and judgment for the plaintiff, which was affirmed upon a writ of 
ertor to the court of, huſtings of Common Pleas in the city of 
London. But upon a ſpeciat commiſſion of error, directed to five 


judges, theſe judgments were unanimouſly reverſed after three 


arguments. A writ of error. being brought in Dom. Proc., 


the following queſtion was put to the judges, © Whether, upon 


ce the facts admitted by the pleadings in the cauſe, the defendant 
5s is at liberty, or ſhould be allowed to object to the validity of his 
« election on account of his not having taken the ſacrament ac- 
« cording"to-the rites of the church of England within a year 
«before, in bar of this action?“ Six of the remaining judges, 
Herrot, B. ſer. delivered their opinion in the affirmative, 
whereupon the judgment given by the commiſſioners delegates 


. * 


was 


Diſabilities, 


was affirmed, Sir Thomas Harriſen, Chamberlain, &c. v. Evans, 
Cowp. 303. 2 Burn Ecil. Law, 157. 6 Bro. Par. Ca. 181,. . 
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- 


Dr. Furneaux's Letters to Fudge Blackſtone, ad fin. 


For more of Diſability in general, ſee Alien, Condition, Enfant, 
Recuſant, Outlawry, and other proper titles. ** 


e bs 


1 


> 


Dilceit. BE 


* 


(H. 2) Proceedings and Pleadings. SViner 49% 


A Writ of diſceit to reyerſe or ſet aſide a fine and recovery, Motion for / 
which were levied and ſuffered, tempore Car. 2., of lands held }-r<toenter 
in ancient demeſne, which ought not to have been done, ſuch 2 . 
lands being only pleadable by writ of right cloſe in the court of recorery'ia 

antient demeſne. The defendants confeſs the declaration and writ —— — 9 
of diſceit to be true by their plea, and the Attorney-General who , manor, - 

ſues for the king remits the damages, and then it was moved for which were 
judgment for the king, and a rule to ſhew cauſe was granted, egen to be 


which was afterwards made abſolute, Mich, 28 G. 2. 2 Wilf. 17. 8 4 
Rex v. Serjeant Mead, & al, | Tbe Gion 


a : ; was brought 
in the king's name, as lord of the manor, againſt the vouchee, averriog, that the recovery was had to 1 
ber ule, which ſhe in her plea confeſſed ; and the Attorney-General, for the king, conſented to enter a 
nolle proſegui for the damages. But the court ſaid, that it ſeemed to them neceſſary that the den 
and tenant ought to be before the court, and not merely the youcbee, who did not appear to be ceſlui que 
uſe otherwiſe than by her own acknowledgment, elſe judgment might be given to reverſe a recovery of 
land in frank+fee, and ſo turn it into ancient demeſne by colluſion between the lord of the manor and 
the vouchee, without hearing the principal parties, demandant and tenant. Whereupon it was agreed to 
— a new writ againſt the demandant, tenant, and vouchee. The King v. Hadlow, Mich. 38 C. 3. 
lackſt. 1170. 


For more of Diſeeit in general, ſee ASione, and other proper 


4 — 0" Sh _— — 
off * 1 l * „ — — 


Dilcontinuante. 187 


As to difcontioiinarde4s general, and their nature, fee Bull. = 


note 1. Co. Litt. 325. a. 
a 114 


- 


drs (A. 2) What Act or Thing is a Diſcontinuatice, in 


" 


"I 5 
# \ * * : 


e (B) What ARS B24 will work a Diſominuance. | 


7 


4 


Iv: 


& > 


"% 


Diſeontinuance. 


reſpect of the Perſons making i it. 
See the following notes of Mr. Butler. 


119281•ͥ o.. 


As to ee made by eccleſiaſtical perſons, note 2. 


"0 ITT T 
As to diſcontinuances made by perſons ſeifed jure uxorit, 
note 3. ibid. 
As to diſcontinuances by tenants in tail, with reſpe& to their 
iſſue, nate 4. ibid. 226. 5. 
As to alienations by tenants in tail, with reſpect to the rever- 
fioner, note 5. ibid. 327. a. 
As to alienations by tenants in tail, with on to thoſe in 
remainder, note G. ibid. 527. a. r 


See Butl, note 1. 0. Lint. 330. 4. 


For wore of Diſcontinuance in general, ſee Baron and Fame, 
Fins, Jointreſs, opera Commen Recovery, e, and 
other 2 titles. 


— Diſcovery. 


— 


| 8Viner £36. « (A) 0s of Diſcovery, Good. In what Caſes in 


be taxed. 


general. 


I. "Jy HERR HERE a 596. is for diſcovery merely, you cannot move to 
but can only move ſor 


ON on the — to pay defendant the coſts — the ſuit to 
1 Att. 286. Woodcock v. King, Jan. 17 
2. Bill will not lie for a difcovery in aid of = 3 ecleſaſticat 


courts, becauſe they can compel a diſcovery themſelves. 1 All. 


288. Dun v. Coates and Balguy, Nov. 1138. 

3. Where a bill is brought for difcovery of effects belonging 
to a bankrupt's eſtatg, which were concealed, the court would not 
1 the defendants to look into their depoſitions taken before 

commillioners; in order to make their anſwers conſiſtent. 


1 Ath. 289. Boden and others v. Dellqw and athers, Hil. 1747. 


. 4+ Every 


* 


4. Every heir at law has a right to a diſcovery by what mea 
and under what deed, he is diſinherited; and allo to have deeds 
and writings produced and lodged in proper hands for his inſpec- 
tion, and this before he has eſtabliſhed his title, and to remove 
terms out of the way, which might prevent his recovering poſfeſ- 
fion at law. 1 Arkh. 539. Harriſon v. Southcate, July 1751. 
2 4 7 5 8. C. ' 


for diſcovery and for perpetuating the teſtimony of * | 


es. Plaintiff ſtruck out the diſcovery and all the relief; but 
in praying proeeſs, prayed that defendant might abide ſuch order 
and decree, as the court ſhall think proper to make. Demurrer 


allowed, for it is praying relief as well as diſcovery. 3 Att. 439. 


Roſe v. Gartnel. March 1746. 


6. One merely a witnefs cannot be made a defendant for dif- _ 


covery of what he is examinable to; unleſs he is intereſted. 
1 Fc. 426. Plummer v. May. March 1949-50. 
7. Diſcovery in equity is not confined to the tule of law for 


- infpeEting books: the lord of one manor may in equity have leave 


to inſpect the books of the lord of another manor, but not at law. 
2 J 620. Amon. Trin. 1755. 

8. Bill lies for a diſcovery in aid of an ation of covenant, not- 
withſtatiding à claufe in the articles, that diſputes ſhould be te- 
fetred. 2 Ve. fun. 129. Mitchell v. Harris. May 1793. 

9. Where, in a ſuit tor tithes, the title to the rectory is in ifſue, 


to a croſs bill praying a difcovery of the title, the reQor cannot 


demur, although no other title is ſet up, but muſt make the dif- 
covery prayed. 1 Anfirather's Rep. t. Bowman and others v. 
Lygor and others, Eaft. 32 G. 3. X | 

10. A bill, for diſcovery of money won at play, by z common 
informer, wilt not lie, tilt he has commenced ſome ſuit which 
ſupports that character. 1 Anffruther's Rep. 5, Mynd v. Prancis, 
Eft. 32 G. 3. . 


11. Bill for difcoyery of the ſituation, and extent of plaintiff's 


glebe lands, which had been confounded with, and thrown into 


lands of the defendant, by the perſons under whom he holds: the 


anſwer deſcribed portions of glebe lands in defendant's poſſeſſion, 
« 2s appeats from a plan, or map, and rental of particular of his, 
« defendant's, eſtate amongſt his papers.” On motion, defend- 
ant was ordered to produce his documents. 1 Anfirather's Rep. 
259. Potts v. Adair, Tria. 33 G. 3. * 

12. Bill Hes to have diſeovety of the conſideration of a ſecurity, 


alleged to be given for money loft at play, and to have it delivered 


up. Demurrer over-ruled. 3 Anftruther, 634. Andrews v. Berry, 
Mich. 36 G. 3. 2 Anſtruther, 519. S. P. 


13. Bill for an account of goods landed at a certain quay, the 


plaintiff claiming. a right of tollage by preſcription. Defendant 
denied plaintiff's title, and refuſed to diſcover the goods. Court 
held, that he was not compellable till plaintiff had eſtabliſhed his 


Tight at law, Ambl, 612, Northleigh v. I uſconbe. 1763+ 
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492 3 Diſcovery. 


8Viner 538. 93 of Diſcovery allowable, in what Caſes. 


Where it will ſubject a Man to a Penalty, or 
Forfeiture. a ea hep 


£ | 14 F a bill be brought to diſcover whether A., under whoſe will 
Al dhe deſendant claims, was a papiſt at the time of purchaſing 
from plaintiff's anceſtor, the defendant is not bound to diſcover, 
but may plead the ſtatute 11 & 12 V. 3. 1 Ath. 526. Smith v. 
Mead. March 1736. 1 ba, 
2. If a bill be brought againſt A. and B., to diſcover whether 
A. and his wife, under whom he claims, were not papiſts, B. who 
purchaſed from A. is not obliged to diſcover. 1 Att. 528. Har- 


, Tiſon v. Sout heute. July 1751. 2 ef. 389. S. C. 


3. A. gave a bond to B. to pay 800 /. per annum whilſt he, or 


any perſon in truſt for him, holds a certain office. B. ſues on the 


bond. A. brings a bill for injunction. B. files a croſs bill to 
diſcover whether C. does not hold the office in truſt. A. inſiſted 


by anſwer, that he was not bound to diſcover what would ſubject 
him. to the incapacities of the ſeveral acts to vacate a ſeat in par- 
liament on a member's accepting a place. He is not obliged to 
make the diſcovery, 3 Att. 276. Honeywood v. Selwin, Dec, 


— 


1744. AR | | 
4. Bill for a diſcovery whether the defendant had not contri- 


buted to the expence of a ſuit to try a general queſtion againſt the 
plaintiffs, It appeared, that no general right could be bound by 
that ſuit, ' Demurrer allowed. 1 Anftruther, 158. The Mayor, 
Se. of London v. Aineſley, Feb, Hil. 33 G. 3. 


5. Bill for diſcovery of goods received by the defendants as 


agents for the plaintiffs, ſtating ſuch diſcovery to be neceſſary for 
ſupporting actions at law intended by the plaintiffs to be brought 
for recovering the value of the goods. The defendants pleaded, 
that the plaintiffs were alien enemies, and the plea was allowed. 


2 2— 462; Daubigny v. Davallon and others, Trin. 
4 C. 3. > ets 9 275 
6. Bill for diſcovery and relief, on 9 Ann. far penalties againſt. 


the winner of more than 10 /. at play. The plaintiff did not ſtate 
himſelf to have been the loſer, nor that three months had elapſed 
before the bill filed, which is required by the ſtatute before a ſuit 
can be inſtituted by a common informer. Demurrer allowed, 


2 4nftruther, 504. Hudſon v. Davies, Mich. 35 G. 3. 
Vide tit. Demurrer, Plea. . hs 


derart 0) Bill of Diſcovery againſt Purchaſers, 


| - Difcovery, 492 
(E) Bill of Diſcovery by Purchaſers. n. 
Vide tit. Plea, Purchaſer, | 


(1) Bill of Diſcovery againſt Counſellors, At- weg 
5 tornies, &c. . 


(COUNSEL have a right to drafts as precedents, but not to de- 
tain them, where either party may have a benefit from the 
inſpection of them. 2 Att. 214. Stanhope v. Roberts. 1741. 


(K) Between Landlord and Tenant. | BViner gad. 


nav RRER lies to a bill for diſcovery of an aſfigriment of a 
S leaſe without licence, if the bill does not expreſsly waiye the 
forſeiture. 1 Vef. 56, Lord Uxbridge v. Staveland. Nov. 1747. 


Bee, | | 
(L) Bill of Diſcovery by or againſt a Jointreſs, *Vinerg4y. 
Nat tit. Dower. Vide(A). 


(M) Of Deeds. D222 


1. BRILL for diſcovery of title deeds, and relief, Demurrer 

allowed, there not being any affidavit annexed to the bill, 
that the deeds were not in the plaintiff's cuſtody. 3 Att. 17, 
Anon. Dec. 1743. | 

2. A jointreſs muſt produce her jointure deed, and a purchaſer 
his purchaſe deed, that it may be ſeen whether the lands they - 
claim are compriſed in the deeds, 3 tk. 302. Alton v. Afton, 
Hit. 1745- IE x 6 4 

3. Any perſon in poſſeſſion of an eſtate, as tenant or otherwiſe, 
may bring a bill to diſcover the title of a perſon bringing an 
ejeAment againſt him, to enable him to make a defence. 1 Y/. 
248. Metcalf v. Hervey. June 1749. - 

4. Bill ſet out a title, and that certain old terms were ſtanding 
out. Defendant did not plead thereto, but ſet up a title inconſiſt- 
ent with the plaintiff's: Exceptions to the anſwer for not ſetting 
out what deeds and writings defendant had relating to the title, 
Upon exceptions to the Maſter's report, the court ſaid, „ You 
« cannot pray a diſcovery of deeds- and yrritings relating to the 2 
&« defendant's title; if there was any charge in the bills, that de- 
« fendant had in his power any deeds and writings relating to 
« plaintiff's title, the defendant muſt anſwer it,” 2 Fe, 445+ 
Buden v. Dore. July 1752. by. 


5.4 


5. A ſon is not entitled to a diſcovery of a ſettlement againſt 


his father of coutſe, but muſt ſhew reaſons for it. Ambl. 154. 
' Lord Lempfter v. Lord Ponifret. 1752- SY 54+ 


Vide tit. Demurrer. 


(N) Bill of Diſcovery to bring Actions. 


1. II PON a guare impedit brought againſt the plaintiff, he filed 
U his bill to diſcover Ce 3 preſented to him by 
the deſendant, had not given a general bond of reſignation, in or- 
der to ſet up that bond as a defence at law, for having refuſed him 
inſtitution. Demurret on account of the illegality of the bond. 
2. That the diſcotery was immaterlal. Demurrer over-ruled. 
I Bro. 96. Biſhop of London v. Fytche, Trin. 178 1. But ſee 
3 Barts Eel. Law, 337. | 
2. In a bill of diſcovery to ſupport an action by a eommon in- 
former for money won at play, it is ſufficient to ſtate, that the 
deſendan':s or ſome of them, for the benefit and on the account of 
all, played and won. It is not neceſſary to ſtate the nature of the 
action brought; it is enough to ſay, that an action was drought on 
the ſtatute 9 Ann. to recover the money, and ſhew by the facts, 
that an action on the ſtatute lay. 3 4nſtruther, 843. Cowan v, 
Phillips, Hil. 37 G. 3. | 


e. (O) Bills of. Diſcovery. Relating to Marriage and 
15 | Martiage- Settlement. Es 


Vide tit. Demurrer. | 8 


were (P) Bill of Diſcovery, of what Eflate a Marr has 


BIT ſtated that A. B. died above 20 years ago, ſeiſed in fee of 
a meffuage, leaving the plaintiff his Bei at law. The widow 
continued in poſſeſſion of the premiſes till her death in 1789, and 
her daughter the defendant has continued in poſſeſſion ever ſince. 
The bill ſuggeſted, that the defendant claimed under ſome deed, ot 
deviſe from the anceſtor of the plaintiff, and prayed a diſcovery of 
her title. Demurter allowed. 3 Anfiruther, og. Mutloe v. 
Smith, Eaft. 36 G. 3. 


1 (D Bill ef Diſcovery; relating to Sex Affair, and 
Companies trading into Foreign Parts. 


For mote of Difcovery in general, fee Demurrer, Plea, Pur- 
chaſer, and other proper titles. 5 


— 


inſt 
154 


8 * 493 | ] 


Diſcount, 


(A) Diſcount or Stoppage or ſetting-off mutual 
Debts one againſt another. Allowable in what 
Caſes (a). do We . 


I, A Debt barred by the ſtatute of limitations cannot be ſet of. 
If it be pleaded in bar to the action, the plaintiff may reply 
the ſtatute of limitations. If it be given in evidence on a notice of 
ſet-off, it may be objected to at the trial, Bull. Ni. Pri. 180. 
For the object of the ſtatute being to 33 circuity of action, 
ſuch debt only hall be allowed to be ſet off for which an action 
could be maintained, Eſpin. Ni. Pri. 239. 1 
2. At the trial, an indocſement was made on the back of the re- 


cord that 13 J. vas due to the plaintiff for rent, but on balancing the 


accounts there appeared due to the defendant 13s. The court 
held this to be according to the inten: of the act, and that it was 


a good verdict. Geale v. Chapman, Hil. 3 G. 2. Rep. Caf. Prog, 


C. B. 65. | 4, 
3. Action for goods ſold and delivered, c. The defendant 


in diſcharge of the debt offered to give in evidence a bond __ 


formance of covenants under the ſtatute 2 C. 2. Sed per Eyre, 
C. J.—The ſtatute does not extend to debts of that nature; it 
does not intend that the penalty ſhall be given in evidence, but the 
principal with the intereſt only. Beck v. Timbrell, Hil. 5 G. 2. 
2 Kely. 59. * OT 

4. 7 OAT law hefore the acts, (2 & 8 G. 2.) if the plain- 
tiff was as much or even more indebted to the defendant than the 
defendant was indebted to him, yet the defendant had no method 
to ſlrike a balance; he could only go into a court of equity, for 


doing what is moſt clearly right and juſt to be done. The ſtatute 


2 G. 2. c. 22. was made to anſwer this juſt and reaſonable end; 
upon which ſtatute doubts about the different natures of debts 
having ariſen, the 8 G. 2. c. 24. was thereupon made, the gth 
ſection whereof is a general proviſion without exception. Per 


41 


3 , 
— 2 


(a] Fide tit. 
Debt, lettec 


(La,, N 
Remingto v. 
Seng, 
Trin. 

21G. 3. 
Str. 1271» 


8. 2 
* 


The day 
Is 
Aa 4 » 
Lord Hard- 
wicke; C. 
delivered 
inion of 
e court of 


K. B,, that 
2 debt hy 


— 
by the 
mer act have 


Re, deen ſet off againſt a ſpecialty debt. Bull. Ni. Fri. 259. 
Natural equity ſays, that groſs demands ſhould conpenſate each other by deduRing the leſs ſum from 
the greater, and that the difference is the only ſum which can be juſtly due. But poſitive law, for the 


fake of forms of the proceedings, and convenience of trial, has ſaid, that each muſt ſue and recover ſe- 


parately in ſeparate ations. Where the nature of the employment, tranſaction, or dealings 
conſtitutes an account, conſiſting of receipts and payments, debts and credits, it is certain that only the 


balance can be the debt; and by the proper forms of proceedings, in courts of law or equity, the balance 
ealy can be recovered, Aſtet a judgment or decree to account, both parties are equally actors. 


* 


Where 
there 


— 
-” 


494 Diſtount. 
there were mutual debts unconneQed, the law ſaid they ſhould not be ſet off; but each muſt fue, Aff 
the courts of equity followed the ſame rule, becauſe it was the law : for had they done otherwiſe, they 
would have ſtopped the courſe of law, in all caſes where there was a mutual demand. The natural 
ſenſe of mankind was firſt ſhocked at this in the caſe of bankrupts, and it was provided for by 4 Ann, 
6.17.1. 11. and 5 G. 2. c. 30. f. 28. This clauſe muſt have every where the ſame conſtruction and 
effect, whether the queſtion ariſes upon a ſummaty petition, or à formal bill, or an action at law, 
There can be but one right conſtruction; and therefore if courts differ, one muſt be wrong. Where 
there was no bankruptcy, the injuſtice of not ſetting off (eſpecially after the death of either party) was ſo 
glaring that parliament interpoſed by 2 G. 2. c. 22. . 13. and 8 G. 2. 6:24. . 5, But the proviſion 
does not go to goods or other ſpecific things wrongfully detained : and, therefore, neither courts of law 
nor equity can make the plaintiff who ſues for ſuch goods pay firſt what is due to the defendant; except 
ſo far as the govos can be conſtrued as.a pledge, and then the right of the plaintiff is only to redeem, 
Pe Lord Mansfield, C. J. Burr. 2220-1. . 

If A owed B. 100 J. and B. owed A. 100 /, ſtoppage was no payment, at law nor in equity, unleſs 
under ſpecial circutnſtances, and in caſe of mutual demands, where the balance only was a debt due, 
and then equity interpoſed to make ſtoppage a payment, to prevent circuity of action and multiplicity 
of ſuits, which is not favoured in law, much leſs in equity. By the Roman Jaw a ſet- off might be, 
but not by our law. The ftatutes 4 5 Ann. c. 17. f. 11. 5 C. 1. c. 24 l., and 5G. 2. c. 30. 
£ 28.. concern bankrupts; and the ſtatutes 2 G. a. and 8 G. 2. are taken from the civil law, ani 
founded ia juſtice. Per cur. Will. 397. f 


5. Where the plea is of an equal ſum, there the action is barred; 


but if it be for a Jeſs ſum than what the action is brought for, there 
the defendant muſt pray to have it ſet off. Cook v. Dixon, B. R. 
1735. Bull. Ni. Pri. 179. | | 
6. A notice was as follows: © Take notice that you are in- 
„ debted to me for the uſe and occupation of a houſe for a long 
e time held and enjoyed, and now lately elapſed,” The debt in- 
tended to have been ſet off was for rent reſerved on a leaſe by in- 
denture, which not being mentioned in the notice could not be 
given in evidence; for if this had been ſhewn, the plaintiff might 
probably have proved an eviction. or ſome other matter to avoid 
the demand. Theſe 1 be * as 8 as declara · 
. tions, Fowler v. Jones, Sittings at V ęſtminſter, Hil. 8 G. 2. 
Bull. Ni. Pri. 1 hs » vi! 
8. c. Barnes 7. In replevin, the avowant juſtified under a diſtreſs for rent. 
450. 5-P. The plaintiff at niſ prius (having given notice with his plea in bar) 
 Fraine, Hil. infiſted that there was more due to him than the rent amounted 
240.2. to, and Denniſon, J. refuſed the evidence; and upon motion for-a 
B. R. new trial, the court held that 2 G. 2. did not extend to the caſe 
' Toffacy, of a diſtreſs for rent, for that is not an action but a remedy with- 
att. out ſuit; they likewiſe declared, that it did not extend to detinue 
27 . and the like action of wrong. Abhalom and Knight, Eaft. 16 G. 2. 
port of the C. B. Bull. Ni. Pri. 181. ; 


caſe in | * f 
Barnes it is ſaid, that perhaps dy way of ſpecial plea to the avowry plaintiff might have, pleaded a mutual 


debt of more than the rent. But a payment of ground rent to the original landlord may be pleaded in 
Bar to an avowry ; for there is a diffezence between a payment and a ſet-off, the former may be pleaded 
to an ayowry, though the latte: Sapsford v. Fletcher, Hil. 32 G. 3. 4 Tecm Rep. B. R. 511, 


5 p. Crom 8. If the defendant ſet off a debt due to him, {6 that the plain- 

| % Tikes tiff's demand be reduced under 40 6., the juriſdiction of the ſu- 
10G-3- periox · burt is not affected thereby. Pitts v. Carpenter, Trin. 

A 16 C1) G. 2. 1 Will. 19. ; ; 

PO RAN v. Hopkins, Doug. 445. | 

7 ; od 9. The 


f 
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9. The aſſignee of a bankrupt brought an action for work and 
labour. The defendant gave notice of a fet-off, and at the trial 
oved a negotiable note given by the bankrupt antecedent to his 
3 to S., and S.'s hand was proved to the indorſement to 


the defendant, but no proof was given when it was indorſed ; upon 
which the plaintiff called two witneſſes, who gave ſtrong evidence 
to ſhew that it was after the bankruptcy; however, the defendant 
had a verdict: but a new trial was granted, becauſe ſuch indorſee 
ought not to be in a better condition than the payee, who would 
only have come in as a creditor under the commiſſion. March, 
aſſignee of May, v. Chambers, Trin. 18 G. 2. K. B. Bull. Ni. 
Pri. 180. 5118 | LIEN | 
10. To an action of iudebitatus aſſumpſit by the aſſignees of à Bot in a fab. 
bankrupt, for goods ſold by the bankrupt to the defendant, he ſequent caſe, 
pleaded, that H. before his bankruptcy, to wit, on, Cc. was in- (B.R.) were 
debted to the defendant by bond in 100/7., conditioned to pay clearly of = 
zol, which exceeded the 134, mentioned in the declaration; and 222 
upon demurrer it was holden, that the act of parliament for ſetting n e off 
off one debt againſt another did not extend to aſſignees under a debt due to 
commiſſion of bankrupt, and that in the preſent cafe there were him from 


not mutual debts; for wherever there are mutual debts, there „ ai 


muſt be mutual remedies, and the defendant could have no action aflignees are 


on his bond againſt the plaintiffs. Ryall, Knt. and others, aſſignees, he band. 
v« Larkin, Mich. 20 G. 2. 1 Wilf. 155. : ? rupts and | 
impeach the decifion in 1 Wilf. 155. „ that the ſtatutes of ſet off do not extend to affignees under a 


: « commiſion of bankruptcy,” as againſt the general principles of law, juſtice, and good ſenſe, Ride- 


debt of A. againſt the debt of B., and in their political capacities they have not the 


out and another, Aſſignees, &c. v. Brough, Tin. 14 G. 3. Cowp. 133. But if the defendant plead a 
ſet. off for money lent, &c. to the plaintiffs as aſſignees fince the bankruptcy, and an account tated 
with them, it is ill; for the ſubject · matter is ſuch as cannot exiſt in point of law; for it ſuppoſes debts 
contracted by the affignees in their political character as ſuch. Taking it as a debt due from them in 
their private capacities, there cannot pe the leaſt colour for the ſet- off; for that would be ſetting off the 

or ability of 
\ 


contracting ſuch debts to charge the bankrupt's eſtate. Bid. | |; 
And if the declaration contain counts for money due by the bankrupt before the bankruptcy, and 
alſo on an account with the plaintiffs of money due to them 3s affignees, the plea of ſet-off will be bad, 


if pleaded to the whole declaration, Did ide Lock v. Bennett, 2 Atk. 49. 


wu 7 The defendant pleaded the general iſſue, but forgot to give | 


notice at the ſame time of a ſet-off: and upon motion in time, 


* 


the court gave leave to withdraw the plea, in order to deliver the 
ſame plea again with a proper notice of ſet- off; and ſaid, it had 
—4 done ſo before, Blackbourne v. Matthias, Eaft. 20 G. 2. 
r. 1267. | - | 
12. n was made for an injunction upon the following S. c. 2 vet 
caſe: the plaintiff was the refiduary legatee and furviving executrix . 371. 
of her huſband, to whom C. and O. had given a joint bond for the 
payment of a ſum of money. C. one of the obligors died, and the 


plaintiff was indebted upon her own private account to O., who 
was become a bankrupt. The plaintiff*s bill was brought againſt 
the aſfignees of O. for an injunction, and to ſet off what was due 
to her as executrix, againſt the debt due from herſelf to the bank- 
rupt. Lord Hardwicke, C. denied the injunction, and as to the 
fet-off ſaid, that it was admitted this could not be done at law, 


* 
% 


nor did he know of any like inſtance there. The debts are duein 
different rights. The act of 2 G. 2. c. 23. / 13. does not com. 
prehend this caſe, nor is it within 5 G. 2. for preventing the com- 
mitting of frauds by bankrupts, for here was no mutual credit 
between the parties. Biſbep v. Church, December 1748. 3 Att. 
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_ 15 
6 * Te lt. 13. To debt on bond, conditioned to pay the plaintiff an annuity 
49 W. 3. of 10. a year during his life, the defendant pleaded a ſet-off, 


c. 1 viz. that only 60 J. was due to the plaintiff on account of the ſaid 


1 annuity, and that the plaintiff owes him more than 60 J., to wit, 

— — 500 J. On demurrer it was objected, that the caſe of an annuity 
es ion or Yearly payment does not fall within the ſtatute 8 G. 2. c. 24. 
executed ſ½ 5. concerning ſet-offs, becauſe the action is not brought for a 


the 2 ſum complete and certain, but for a part of a growing ſum payable 
iotocourtall for life, whereof future payments will be continually becoming 


the damages due: then if the judgment be entered for the remainder, as that 
2 ——y act dires, it paſſes in rem. zudicatam, and the plaintiff cannot re- 
breaches af- Cover any more on a future default of payment on the ſame bond, 
fgned and To yohich it ws anſwered, that the words of the act are general, 


found, ts bd * 
r 8 and are not at all confined to ſums certain. And it was obſerved 


on the judg- by the court, that it is clearly within the words and meaning of the 
went hall act, that the penalty is to remain as a ſecurity. againſt future 
be entered beaches in this caſe of a ſet- off pleaded, as much as it would have 
upon record . 
or if by rea- done upon the act 89 W.3- c. 11. (a) if payment had been 
boo of a made agreeably to the directions therein contained. And the 
Atta the Plea was holden\ good. Collins v. Collins, Eaft. 32 G. 2. 
" plainif Burr. 820. | | . 

de fully ' a ' ; 

id and ſatisfied all ſuch coſts and charges of ſuch execution, then the body, lands, or goods of the 

endant ſhall be diſcharged of ſuch execution, which ſhall likewiſe be entered upon record, But yet 
in each caſe the judgment'ſhall remain as à further ſecurity to anſwer damages to the plaintiff for future 
breaches : upon which the plaintiff may have a ſi. fa. on the judgment, ſuggeiting other breaches, 
a hes ſhall be the like proceedings as was in the action of debt upon the bond for aſſeſſing 
das upon fuch breaches ; and on payment or ſatisfaction, as before, of ſuch future damages, colts, 
and charges as aforeſaid, all further proceedings ſhall again be layed, and ſo tories guoties, and the de- 
ſendant, his body, lands, or goods ſhall be diſcharged out of execution as aforeſaid. 

Before this ſtatute the actual payment of money in diſcharge of the demand was exaQly upon the 
fame foot as the ſet-off of a debt is now put upon; and a plea of payment of a ſum of money ſufficient 
to diſcharge the whole demand was juſt the ſame then as a ſet-off of a debt large enough to balance the 
whole demand is now; that is to ſay, it was a full anſwer to the plaintiff's demand, ang he could have 
no judgment at all againſt the defendant. But if it had come out that there had been à failure of pay- 
ment of any part of the plaintiff's juſt demand, the plaintiff would have been entitled to take his 
judgment. for the whole penalty, (though execution was to be ſtayed on payment of the damages already 
incurred, and cofts,) and this judgment for the whole penalty was to ſtand as a ſecurity to anſwer future 
| breaches. But the payment here intended was to be an actual payment. For ſtoppage or ſetting off 

debt againſt debt was not then equivalent to actual payment; but croſs actions muſt at that time have 
been brought for the reſpeRive mutual debts. Per Lord Mansfield, Burr. 824-5 N 


Action for 14. Iudeb. ofſump. for 40 J. lent, 40 J. had and received, and 
2 due 40 l. laid out and expended. Defendant pleaded ſeveral pleas, 
of cloth it one of which was a ſet-off, namely, of a penalty of 200/. incurred 
wazactempt- by the non-performance of certain articles of agreement relating 
wy 2 et to the ſale of a ſhip. The plaintiff demurred, and for cauſe ſhewed 
© Crmer that the penalty of articles of agreement (which ſounds in damages 
pore of only, and is not a liquidated certain debt or demand) cannot 2 

bought | ' | | et 


tet off, And Lord Manfeld declared it to be-mit clearly à chic: o and 
not within the acts, as it was for the whole penalty. He. faid, an 

that he expected it would have been put upon the faot of ſetting 2 — 
off the ſum that the defendant imagined io be really due for the dale he 
damage ſuſtained, but he perceived that it was inſiſted that the — 
whole penalty might be ſet off. He ſaid, it is clearly moſt unjuſt, g, 
and contrary to the intention of the acts of parliament, that the which had / 
whole penalty ſhould be admitted to be pleaded by, way of ſet-off, Sei low- 
when perhaps a very ſmall ſum was . due fox ſuch damages * Bug 

| as the defendant had actually ſuſtained. Nedriffe v. Hagan, Triti. de cours 

33 & 34 G.2. Burr. 1024. hs man, 
as well ſet off the damages which you are entitled to recover for a battery ; you ſhould bring your ſpecial 

ackion on the caſe. Freeman v. Hyett, Mich. 3 G. 3 Black. 394. 4 | 
la covenant, the defendant pleaded that he had ſuſtained greater damages by reaſon of the breaches - 

| committed on the part of the plaintiff than the value of the damages 1 by the defendant on 

nt of the breaches alleged in the declaration; all the breaches aſſigned in the plea were for the non- 
4 rery of allum in due time. The plaintiff demurred, and for cauſe affigned that it was not Y 
petent in the defend int to plead theſe damages by way of ſet off. Per Lord Mansfield The act of 
parlia ment, and the reaſon of the thing, relate to mutual debts only. Theſe damages are no debts ; an 
indebitatus aſſumpfit could not be brought for them. Per Aſhhurſt, J.—Debts to be (et of mult be ſuck 
23 an indebitatis afſumpſit will lie for, And per Aſton end Willes, Arc ens an unliquidated 
demand, or uncertain damages cannot be ſer off. Hawlett and v. Strickland, Eaf;, 14 C. 3+ 
Cowp. 56. Fide pal, pls o. e des tak , 

y + 1 IC : 

15. Brown brought an action againſt Baſkerville upon two s. C. ind 
notes, amounting both together to the ſum of 30/., and the plain- — 1 
tiff had a verdict for the whole of his demand. Baſkerville had: in 43 —_— 

alſo brought an action againſt Browns for 11 J. 18 s, for work done for uſe and 


by him for Brown, and this cauſe was tried at the ſame ſittings, 0*cvpations 
for the other was entered and tried firſt, In the cauſe wherein at pleaded 


he was defendant, Brown had given notice of a ſet-off of ſo much, the general 


of the two promiflory notes as would ſuffice to anſwer Boſkerwilk's — AR 


„ demand againſt him, and he was ready at the trial to have done. of (er-off for 
ſo, notwithſtanding his having taken a verdict for the whole 30 /. bufineſsdone 
in the cauſe wherein he was plaintiff; but Baſkerville inſiſted that u Ig 
Brown had eſtopped himſelf from making this ſet-off, by having res 4" oh 
taken a verdict for the whole of his demand, whereas he qught, bad brought © 


e 
q it was inſiſted, to have left, out ſo much in taking his verdict as N 
N 


* = a. = 


> 
* * 
— —— — 2 — 


— = 


was equal to Bg/terville's demand upon him. [The court reſolved, mand which 

that the debts might be ſet off one againſt the other in the latter ws the ſub- 

* caauſe, notwithſtanding Brown's having taken a verdict in the, 1 | 

* former for his whole demand. The debt due to . Brown was a, debt had 46 
mutual debt, and notice was given of it, and upon what accqunt crued, and 

it became due, and that it was intended to be infilted on. And we on, | 
after verdict it {till remained a mutual debt, as it did before, The commenced. 

d verdict did not annihilate, or extinguiſh the debt, nor change the 3 the 

* nature of it, nor the rule of law t it only amounted to concluſive toned une 


| evidence of it. So that Brown had the fame right to ſet it off preſent ac- 


d 

g . after the verdict as he had beñore it. Brown could not have taken e 2 

d his verdict for leſs than he did with ſafety. He ought to remit ſo bend had 
$ much of the ſum recoyered ns will bring the mutual debts to a It was ob- = 
e Vol. III. | K | . 


juſt 


. 


3 488 J)) ns 


| * oh N OO T: TO 1 2 0 VS. 1 8 
mutun}:d*bts at the time of the commencement of the plaintiff's aQion as would entitle the defendant for 
do ſus che plaintiff, ant alſo, to ſet off his debt. To enable him to do ſo it was contended, that the j 
. debt for which the preſent action was brought ſhould have been due at the time the defendant com- him 
23277 . lll oy 
Pekke's Cafes, 210. B. C. bur not S. P. Eſpin. Ni. Pri. Caſes, "np | n Fit I = = 
Te was uit 16. K. by his will gave 400 J. to J, and gave the reſt of his Bla 
— eſtate to S., and made him executor. 75 Agne over the legacy 

v. Rub, to ., who filed a bill againſt S. for the payment of the 400 /. and C.! 
222 intereſt, S. ſaid, that J. was indebted to him on a partnerſhip ant 
de on deen account, and for money lent, and inſiſted on not being obliged to in 
Boten ſome pay to the plaintiff more than what ſhould be due on the balance gaga 
„ of accounts. But the Maſter of the Rolls ſaid, that there is no ſtay 
Auer Caſe where a debt in one right has been ſet off againſt a debt in met 

che death of another right, In Dig. J. 16. tit 2. L. 14. Quæcungue per ex- 106 
= 7 ceptionem per imi poſſiint in compenſationem non veniunt, Whitaker v. opt 
n nar be RE/Py20 June 1761. Ambl. 407, — — 9 real 
advanced on the faith of the legacy. Three ſums were advanced upon the death of the father ; if they t 1 

had been advanced on the credit of the legacy, S. would not have tak · n notes, but a receipt for ſo much Bar 

10 part of the legacy. In Sir Geo. Mackenzie's Inſtitutes of the Scotch Laws, it is ſaid that ſet- off | 2 

can, only be between debtors and creditors in their own right. $0 is Dig. l. 16. f. 3.1.29 : g0⁰ 
15. A debt due to a man in right of his wife cannot be ſet off whe 
in an action againſt him on his own bond.” PAnter v. Walker, was 
Dal. 4G. 3. Bull, M. Pri. 119. $70" mo 
1158. Action for money had and received to plaintiff's uſe. Non for 
d afſumpſit pleaded. The caſe was— The defendant, who was a aga 

©: © ,, thip-broker, was the plaintiff's agent in ſuing for and recovering the 
2 ſum of money for damages done to the plaintiff's ſhip, and did ſet « 
recover and receive 2000 J. for the plaintiff's uſe, and paid him that 

| all but 40, which he retained for his labour and ſervice therein, wer 

1 which was proved to be a reaſonable allowance ; and the jury Dor 
4 _ were of opinion that the defendant ought to retain 40 /., and con- Rep 

5 fequently that the plaintiff was not entitled to recover. It was 4 
ohbfjected at the trial, that the defendant could not give evidence in troy. 

©. 7. = this manner of his labour and ſervice, but ought to have pleaded agal 
it by way of ſet- off, or given notice of it as a ſet-off. - A verdict ban] 
Was therefore found for the plaintiff, ſubject to the opinion of the the 
court, which was afterwards given, that in ſuch an action the Car 
plaintiff can recover no more than he is in conſcience, and equity 2 

I entitled to; which can be no more than what remains after de- the 

bebe qucting all juſt allowances which the deſendant has a right to tion 

| . detain out of the very ſum demanded. This is not in the nature forn 

of a croſs demand, or mutual debt: it is a charge which makes the abid 

ſum of money received for the plaintiff's uſe ſo much leſs. Dale diefe 

„Vi. Sallet, Mich. 8 G. 3. Burr. 2133. 1 * ; do, | 

. The leſſor of the plaintiff in an action of ejectment had in _ plea 

a former action againſt the ſame defendant for uſe and occupation ant 

n gy 5 bers 


Difeount; 


recovered 457. 5 5. for his debt and coſts; but being nonfuited in 


the action of ejectment, the coſts of which were taxed at 12 J. 5 4, 
for non-payment of them an attachment was taken out againſt 
him; upon which it was moved that the 12“. 5 . might be de- 
ducted out of the 40 J. 57., and proceedings on the attachment 
be ſtayed; which the court thought to be juſt, and ruled accord-- 
ingly. Thruflout ex dem. Barnes v. Crafter, Trin 12 G. 3. 
Blackſt. Rep. 827. - ; at 40:24 


20. Barker having recovered a judgment for 106 J. in the 8. C md 
C. P., and being entitled to execution thereof againſt the defend-: 2 
ant Braham, and Braham having recovered a judgment of ba-. 


in the court of K. B., and being entitled to execution thereof 
againſt Barter, Braham moved in C. P. that execution might be 
ſtayed againſt her, ſhe being ready and willing to ſet off her judg- 
ment for 102/. in K. B. againſt Barker's judgment in C. P. for 


106 /, and to pay to Barker 4/. the balance. The court were of 


opinion, that the application to narrow its own execution was very 
reaſonable, and that there could be no real and ſolid objection to 
it in point of law, juſtice, or equity: and ruled accordingly. 


Barker, adminiftratrix, v. Braham, C. B. Hil. 13G. 3. 4 Wilſ. 396: 
21. Aſſumpſit for freight with a guan. mer. Plea, that the 

goods were ſpoiled on board by the negligence of the plaintiff, 

whereby he became indebted to the defendant in 10,000. ; there 


was alſo a general ſet-off of the like ſum for work and labour; 
money had and received, . The plaintiff demurred, and aſſigned 
for cauſe, that matters of damage were not competent to be ſet off 
againſt the plaintiff's demand. The court, without entering into 
the queſtion whether the matter of damage could, or could not be 


ſet off, held, that the demurrer to the whole plea was wrong, for 
that the latter part was certainly good, and the different parts 
were to be confidered as different counts in a declaration 


= and v. Thompſon and others, Trin. 13 G. 3.  Blackſh 
eþ. 910. F | 7 

22. The court would not allow a defendant in an action of 
trover brought by the aſſignees of a bankrupt to ſet off a demand 
againſt the bankrupt, where the converſion was ſubſequent to the 
bankruptcy, and aroſe from an act done to the ſpecific property of 


* 


Carmichael, Hil. 19 G. 3. Dougl. 1. 


the aſſignees, not of the bankrupt. Wilkins and others afſignees v. 


23. It was moved to ſet aſide the rule to plead ſeveral matters and | 


the plea of ſet-off pleaded in conſequence thereof, upon the abjec= 
tion that the defendant having pleaded a judgment recovered in a 
former action, the plaintiff obtained a rule for the defendant to 
abide by his plea, or plead ſuch other as he would abide by. The 
defendant had pleaded'a ſet-off, which it was infiſted he could not 
do, but could only plead the general ifſue after waiving his ſpecial 
| plea. Butter, J. (aid, the practice was lo, but ſaid that the defend- 
ant might have pleaded the general iſſue, and given a notice of 
ſet- off. Cockran v. Robertſon, M. 20 G. 3. K. B. 1 Term Rep. 


B. R. 693. a. | | 
8 * AKA 24. G. 


| 
"1 
| 
| 
| 
| 
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| 24. G. the plaidtiff's teſtator, proved a debt under a cotnmiſſion 


a r againſt F. A dividend being declared, and G. having 


in the interval, the plaintiffs, as his executors, demanded 
. their ſhare of the dividend, which the defendants (the aſſignees) 
refuſed to pay, alleging that there was a debt due by G. to the 
bankrupt. Upon this the plaintiff brought his action, and the 
defendant delivered a notice of ſet off, Lord Mangfield, C. J. 
Ws of opinion, that as the commiſſioners have a power of ſetting 
off mutual debts, the ſum proved muſt be taken to be the balance 
N. - dues but, if it ſhould happen that only one fide of the account 
appeared before the commiſhoners, or that any article was omitted 
| on either fide, application muſt be made to the great feal. Brown 

K vi. Hallau, Ea. 20 G. 3. Doug. 407. : 
| 25. It was determined on a demurrer, that a judgment obtained 
for wik hy a defendant againſt the plaintiff, after the declaration was de- 
— wo Hvered, and before plea pleaded, may be pleaded as a ſet-off; 
the plaintiff and that, although it does not appear that the cauſe of action on 
ru. which the defendant's judgment was obtained was prior to the 
. 95s commencemient of the plaintiff's action. Reyno/ds v. Burling, 


is Og” _—_ 
indebted tothe defendant in a larger ſum on a protnmiſſory note of the plaintiff, made payable to C and by 


him indorſed to the defendant. Replication, (protefting that the defendant exhibited his bill againſt the 


defendant on Tueſday next after the mortow of All Souls in Michaelmas term in the 28th year, &c. ; 


proteſting alſo that the indorſement was made to the defendant, and that the ſeveral ſums ſuppoſed to be due 


to the defendarit accrued and became due to him after the exhibiting the plaintiff's bill;) that notwith- 
_ Randirg the defendant's ple; to wit, on Tueſdav next after 8 days of St. Martin in 'd ichae)mas term 
28 G. 3. the defendant brought an action 2gainit the plaintiff upon the ſame note, in which action, after 


- the defendant's pleading in the preſent action; to wit, on Wedneſday next after 15 days of St, Martin in 


Michaelmas term 28 G. 3. the plaintiff paid the amount of the note into court, uncer a rule of court, 
with an averment that the plaintiff was not at, the time of the pleading in this action indebted to the 
defendant upon the ſeveral cauſes and contiderations ip his plea mentioned in any ſum exceeding what 


he paid into court in that action. Demurrer inde and joinder. The court were clearly of opinion, that 


the replication was ill, adding, that if the ſet- off were proved to the jury, and the defendant aiſo ſucceeded 
in his action on the note, the plaintiff in this Gion might bring an audira guerela, or have ſome other 
zemedy. But they deubted as io the plea, and ?ftetwards Baker, J. ſaid, that be had looked into the 


caſe of Reynolds v. Burling, and found that it could not be ſupported. One queſtion which aroſe 


there was, Whether a judgment could be plead:d by way of ſet-off pending a writ of error ? which the 
court were of opinion might be done, and fo far the judgment was right. On the other point there 
ruled ; namely, that a judgment recovered, after the action was brought and before plea pleaded, might 
be pleaded by way of ſet- off ; chat perhaps the court did not confider the ſtrict law es much as the juſtice 
of the caſe ; but this point cannot te ſupported, Judgment was given for the plaintiff, Evans v. Proſſer, 
Eaft, 29 G. 3. 4 Term Rep, B. R. 186. Y / BY | 


26. Action for money had and received, & Plea of ſet - off 

of 3404. upon a judgment recovered, by the defendant againſt the 
plaintiff, which is ſtill in force and unſatisfied. Replication 
admitting the judgment, ſays, that defendant on, Cc. in order 

to obtain ſatiafaction of the judgment, charged him in execution 

in cuſtody of the marſhal, and kept him in cuſtody until, &c.. 

when he was by conſent and authority of the defendant releaſed 

| from and ont of cuſtody, and diſcharged from the faid execution 
| upon the faid judgment. Rejoinder that plaintiff was at bis 
requeſt; and by the conſent of the defendant, releaſed in conſi- 
 deration of plaintiff's giving defendant a bond and warrant of 
attorney for ſecuring an annuity, of which the defendant, accord- 

| * | ing 


. ͤk!:!T . . — öde eee eee 


Diſcount, 


555 ing to the ſtatute, cauſed a memorial to be enrolled in Chancery, 


at afterwards the plaintiff, having made default in the payment 
of the annuity, the defendant cauſed- judgment to be entered on 
the bond by virtue of the warrant: of attorney. But that the 
judgment was afterwards ſet afide by reaſon of informality in the 
memorial. Upon demurrer it was held that there was but one 
caſe where a debtor in execution, who obtains his liberty, may 
afterwards be taken again upon the ſame debt, and that is where 
he has eſcaped; and the reaſon there is, becauſe he was not 
legally out of cuſtody. | Here the ſecurity at the time it was given 
was good, therefore the plaintiff was not guilty of any fraud 3 
the ſecurity being void aroſe from the negleQ of the deferidant 
himſelf, in not complying with the directions of the ſtatute. If 
the ſecurity were good at the time of the diſcharge, the defendant 
cannot have recourſe to the judgment again, - becauſe that was 
waived ; and the debt, being once extinguiſhed, cannot be revived 
again, . Judgment was given for the plaintiff. v. V. 
N hr end apa ink c5. 
27. Aſſumpfit for work and labour, Cc. Plea of ſet-off; that 
the plaintiff by bond bound himſelf to the defendant in the ſum 
of 236 /., under a condition reciting that the defendent had 
contracted with certain perſons for the repairing of a chureh, and 
reciting that one F. D., therein called the above bounden J. D., 


but who never executed the bond, and the plaintiff had cantrafted © - 
to do the ſmiths' and ironmongers work to be done in the ſaid as 


repairs, within the ſpace of fix weeks from the date of the bond, 
for a certain ſum of money, which was to be paid in threearionths 


after the church ſhould be completely repaired; and had: agreed, 
that if they ſhould not have done the ſaid ſmiths'-and ironmoi- - 
gers' work within the time before mentioned, they would forfeit © 
and pay to the defendant the ſum of 104 for every week after 
the expiration of that time, until it ſhould be done z and the 


condition was for the due performance of the contract. Deſend- 


ant then averred that the ſaid F. D. and the plaintiff did not do 


all the work within the time limited; but, on the contrary, 
ſuffered it to be unfiniſhed for the ſpace of four weeks after, 
whereby the plaintiff became liable to pay to the defendant 40 J., 
which at the time of the commencement of that ſuit was 
and ſtill remained unpaid to the defendant in the uſual form. 


Upon demurrer it was inſiſted by the plaintiff, that this plea _ 


could not be ſupported, 1/, becauſe it attempted to ſet off 
a penalty inſtezd of the _— juſtly due; 2dly, becauſe 
there was no ſtrict mutuality, it ſets off money which, by the 
condition of the bond, was to become due from the plaintiff 


and another, and not from the plaintiff alone, by virtue" of an 


antecedent agreement between the three. And, though the bond 
Was only executed by the plaintiff, yet the defendant was eſtopped 


from nap oye the debt was not due from the plaintiff, -and 


another. But, as to the firſt objection, the court obſerved, that 


- - Where-there is a penalty in the bond, it is ſtrange that the ſum 
mentioned in the condition ſhould be called a penalty; there 
K k 3 Hh 


cannot 


Fg 


+ ».4 & & © 
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cannot be an equitable and legal penalty. But this was as ſtrong} 
a caſe of liquidated ron T ootbly exiſt, and is like the 
"caſe of demurrage. The defendant could not have recovered leſs 
damages than the amount of this ſtipulated ſum before a jury. 
For, where the preciſe ſum is fixed and agreed upon between the 
parties, that very ſum is the aſcertained damage; and the jury 
dre confined to it. As to the ſecond point reſpecting mutuality, 
that depended on the queſtion, whether the debt was due ſrom 
the plaintiff and another perſon, or from the plaintiff alone; if 
the former the debt could not be ſet off; but the bond was 
- executed by the plaintiff alone. No debt could ariſe upon the 
bond from the other party, who did not execute. The plaintiff 
therefore alone could be ſued upon the bond, ſo that there 
_ = mutuality.  Fletchey v. Dyche, Trin. 27 G. 3. 2 Term Rep. 

Bi K. 32. 645 34 ; | 

28. — an action ſor money had and received the plaintiff can 
| only recover what is in juſtice due to him. Therefore, where a 


partner or executor brings ſuch an action in his on right, for 


monay received after the death of the other partner or teſtator, 
the defendant may ſet” off whatever was due to him from the 
— 1 Smith v. Barrou, Faſt; 28 G. 3. 2 Term Rep. B. R. 
476. ; 15 1 


$P.in 209. In treſpaſs againſt three defendants, two ſuffered judgment 


| age to go by default; the third went to trial and obtained a verdict ; 
7. Modegli. and damages were aſſeſſed againſt the two at one halfpenny each. 
ani, Eat. A rule was obtained to ſhew cauſe why the coſts which- might be 
- 22 nn ed againſt the two on the judgment by default, and the da- 
21. mages aſſeſſed, ſhould not be deducted out of the coſts taxed to 
Vie wore the third on the peſea and allowed to the plaintiff, and execution 
| ür againſt them ſtayed ; this was objected to, inaſmuch as it tended 
Doll, letter to deprive the attorney of that lien on the coſts to which he was 
(R), pl. 20. legally entitled. But the court held that the attorney can only 
buave ſuch a lien on the coſts as is ſubje to the equitable claims 

af the parties in the cauſe, and . made the rule abſolute. 

Sebocle v. Noble and orhers, Trin. 28 G. 3. 1 H. Blaciſt. 23. 

In an ation” 30. To debt on bond the defendant pleaded that at the time of 
8 exhibiting the bill there was owing to the plaintiff for principal 
240-1. con- and intereſt 5 809 l. 11 5. 8 d. and no more. And at that time 
Jirioned for the plaintiff was and is indebted to the defendant in more money, 
32 and concluded with a ſet-off. Replication that at the time of 
defendant, exhibiting the bill of the plaintiff there was due and owing to 
after oyer, him by the defendant, upon the ſaid writing obligatory, for prin- 
ee cipal and intereſt, a larger: ſum of money than the ſaid ſum of 
due tothe: 580g. 115. f d., in the ſaid plea mentioned, to wit, the; ſum of 
a og 69304. 35: 9 d., concluding to the country. To this there was a 
ee demurrer, and cauſe ſnewn that the plaintiff by his replication 
tum thaa attempted to put in iſſue a matter wholly immaterial: and therein 
74007. to , traverſed a fact whereon no certain or material iſſue could be 


* taken. And it was inſiſted that the material iſſue to be tried was, 


no more; whether the plaintiff's demand on the defendant exceeds that 


which 
* 


* 


Diſcount. 


Which the defendant has on him, and that it was immaterial to and that the 
take iſſue on the exact ſum due from the defendant to the plain- rad - 
him in 

had {ct forth what was really due, without a vide/icet; the plaintiff” "conan wa | 
would be taken to have admitted it, if he had not traverſed it rr L 
hig replication. eee v. Knox, i, 29 G. 3. 3 Term Red. there n 


B. . Ld V 420} 19 due _— 
I 86.0 a — bond more 
than 735 /. to wit, 835 “. concluding to the country. The 0 8 ſpecially, and on ar- 
t. in ſiſted, that he having: pl-aded that the ſum of 738 J. under a widelicet was due on the bond 
was, not bound to prove that that ſpecific ſum was due, but it was competent to him on that bl gation 
to prove either a greater or lefs fum ; and therefore that averment was not traverſable in the replicationy 
and that this caſe was diltinguiſhed from that of Symmons v Knox, where the ſom was got laid under 
a videlicer. But jt was ſaid by the court, that where an a verment is material the addition of a widelicet 
des not render ir immaterial, and that this cale muſt be governed'by that of Syrhtdons v. Knox,” wherein 
it was decided, that the Ad of the ſum THINGS u Batritt, Mich. 30 G. 3. 


tiff. But the court held that, as according to the act the defendant 


Frese b. dla | \ bay vw To dae (err? 


31. Several AN ibo on two colicles of) informitOGets eonſoli- 


* 


dited, in one of which N. M. v made defendant, and ift the 


other H. M.; in the former the plaintiff? was ehritled tHeofts, 
aud the defend ait in the latter. Andiitπ]s moved d He WCnuſe 
why the coſts, which ſhould be taxed and allowed to the Led 
iu the ſacond action, ſhould: not be ſet off agaiiiſt thoſe thxeF 
allowed to the plaintiff in the firſt: And cen de ee av 
made the rule abſolute, holding, that at was conſiſtent with fun 
to allow the ſet off; as the defendant N. M. was & party to oth, 
actions, i in one being made defendant on the record iche other” 
being within the rule to conſolidate.” Nunez, AA: rater, . 
Modighane and Modigliane; Eaft.:29 G. 1 1 ff. Big rg | 
32. If a bill of exchange accepted by A. get into the Rauds of 
B., and in order to cover the amgant of it Br buy goots'of A., 
without A. s knowing that the bill was in the hüfigs- of B., ry 
mutual credit is conſtituted between them; for, im order to con- 


ſtitute mutual credit, it is not neceſſary that the Parties mean 


particularly to truſt each other in that tranſaction. If a bill of, 
exchange, which is accepted; be ſent into the world, credit is 


given to the acceptor by every perſon who takes the bill; thete- 


fore taking the bill conſtituted. the credit on the one fide, and 


| ſelling the goods on the other. Hankey and others \ Aﬀegnees v. 


Smith and others, Mich. 30 G. 3. 3 Term Rep. B. R. 507. u. (a). 
33. The plaintiff recovered a judgment againſt the defendant 
for 182 .; but.the defendant. having alſo recovered in another 
action againſt the plaintiff aud another, obtained a rule to ſhew- 
cauſe why the debt and coſts in the latter ſhould not be ſet off in 
the judgment againſt the former action, ſuggeſting (amongſt, 
other reaſons) that the plaintiff had abſconded. The rule was 
made abſolute on the defendant's undertaking to pay the plaintiff's 
attorney's bill, and on his entering a remittitur in the cauſe in 
which the deſendant was plaintiff. Mitchell v. ae, Hil. Fs, 
31 G. 3. 4 Term Rep. B. R. 1244. 
34. A dampſt for goods fold a and leliverad. Set-off for goods 
ſold and delivered, and / alſo IT bargained - and fold. It 
1 | Kk4 appeared 
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he, 
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1 
30 
/ 


|. 


* 
2 2 1 
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37. Aſſumpſit 


"Diſcount, 


- APPEATE: chat the defendant had made a n plaintiff, 
| but ; A refuſ lain 
perſon to, 75 him in giving a ſccurity ſot᷑ the balance, which the 


delivery o 


ed to deliver it, unleſs the tiff would get ſome 
the waggon would make in his favor. It was objected 


at this contract being only executory, could not be made the 


that this | 
5 be ſet- off. But Buller, J. inclined to think that it could 
- = © > 


—YY 
" : 
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1 


t off as goods bargained and ſold. Dunmore v. Taylor, Hii. 
. In an Jeg by C. as indorſee of a,prociſſory note againlt 
A. as drawer, C. was nonſuited; and it was moved that the coſts 


ia ansction of trover brought by M. againſt L. ſhould be ſet off 
againſt the coſts of that nonſuit. It appeared that the action of 

tdtoper bad been brought for a ſhip claimed by M., but which 
proved to be the joint property of 2 


and one S., (who were part - 
was the maſter. The application was 
2 the, ground that the action againſt L. was defende 
At '% joint cx pencte of C. and S., and that 8. Was intereſte 
together, with. C. in the promiſſory 1 
v.xthout any xegard to S. inteteſt in the note C. was equitably 
entijſed to the; coſts, of the nonſuit in the action of trover againſt 
Z. and therefore he ought ta be permitted to ſet them off as far 
as they would go againſt the coſts in the action by C. againſt MH. 
Of Contes ve. Murphy, Tin. 31 G. 3. 1 H. Blackf. 657. 2 
F 30. In an action of covenant for non-payment of rent the de- 
fendant pleaded a ſet- off. The plaintiff took out a ſummons for the 
f ulars of the ſet - off, and obtained à judge's order thereon. 
: he plaintiff 's attorney applied to the defendant's attorney 
to comply with the order, he ſaid the deſendant had delivered the 
intiff an account in writing before the eommencement of 
the action, and that be could mot give any ſurther particulars 
chan were contained in that account. The plaintiff's counſel 
objeQed at the trial that the defendant, not having delivered any 
rticular purſuant to the order, could not go into his ſer-of, 
ut Lord Kenyon held it to be à virtual compliance with the 
order; that the deſendantꝰs reſetence to another account prevented 
a ſurpriſe. upon the plaintiff; and his lordſhip ſaid he would not 
permit the defendant to go out of the account referred to. 
Hatchett & Us. v. Marſhall,” Hil. 33 6. 3. Probe Cafes, 172. 


ners,)- and of which 


09 l., payable.to C. and Co. or order, and by them indorſed to 
. and G. (whoſe aſſignees are the plaititiffs.) The defendants 
plead non aſſumgpſit, and give a notice of ſet off. The facts are, 
t t F. and G. were partners with C. and S., under the firm of 
G. and Co. The two firms of F. and C. and C. and Co. were 
ſtinct and ſeparate, C. and Co, having no concern with the 
bufineſs carried on by F. and G. though the latter were partners 
and equary concerned. with C. and S. in their trade of bankers; 
under the firm of C. and Co. C. and F. were alſo in partnerſbip 
with the defendants (the makers of the promiſſory note) under 
e firm of R apd Co., which company kept a. banking — 
9 | $ ew f | wits 


inſt the maker of à promiſſory note for 
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brought 
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> Yo IR. REO bo 28, We” OP "Ron P Bo » 


F 


— CT” OT 
, 


hs > 4 va La vn,” 50 'v — had ha Fo, 92 


a” "I * —_— } o 


— 


Diſcount. 


Inh che houſe of C. and Co. 3 and that houſe being in advance 


for the defendants, they made the note on which the action was 
brought, and the houſe of C. and Co. being indebted to F. and G. 


indorſed the note to them. The note was given for the balance 


then ſuppoſed to be due from the defendants to C. and Co.; but 
it was afterwards diſcovered that a ſum of 3859 J., with which 
the defendants were debited by C. and Co; was improperly 
charged. It was contended by the defendants that F. and G., 
being partners in the houſe of C. and Co., mult take this note 
charged with every incumbrance which it would be liable to in 
the Hands of C. and Co., and therefore that they had a tight to 


deduct the ſaid ſum of 3859 1 © 


The defendants in this caſe alſo” claimed not only the ſam of 
680 l. due to them from F. and G., as acceptors of ſeveral bills 
drawn by C. and Co. on them, but alſo the ſum of 260 J., due to 
the defendants from C. and Co., on feveral bills drawn by the 
latter on F. and G., which were not accepted by them. Some 


of theſe bills had been draun 0 C. and Co., for checks drawn 


upon them by the defendants as their bankers; and the Mills not 
being paid when —55 became due, in conſequence of the failure 
of C. and Co., and F. 

them up, and had paid the holders of them their full amount 
The others were either payable to the defendants, or indorſed to 
them by the reſpective payees. 1 | 


$0g 


and G., defendants,” were obliged to take 


* 


Lord Kenyon, C. J. allowed the defendants to deduct all the _ 
ſeveral ſums claimed by them as a ſet-off, and obſerved that the 
note was given to C. and Co. as a banking houſe, and conſtitutes 


an article in the account between the defendants and them. They 
cannot as between themſelves raiſe a diſtinct account, thoug 

they might indorſe to a third perſon. The affairs of the com- 
pany are in preſumption of law known to all the parties, and all 
are equally hable. © The defendants ſend this note to C. and Co. 
to cancel part of the debt due to them: can they, ſaid his lord- 
ſhip, by an act between themſelves, divert this money to another 
purpoſe, and leave the whole of the defendants' debt outſtanding ? 
A motion was afterwards made for a new trial; but the court 


refuſed a rule to ſhew cauſe. Puller and others, Aſſignees, &c. v. 


Koe and others, Mich. 34 G. 3. Peake's Caſes, 197. 


8. In an action for work and labour, and money lent, the 
detendant gave a notice of ſet-off for work and labour of the 
defendant and P. A. ſince deceafed, whom the defendant ſurvived, ' 
by them performed for the plaintiff. It was contended that this 
ſet-off was en autre droit, and ought not to be allowed in this 
action, beoauſe before the death of P. A. it could not be pre- 
tended that the debt due from him, and the defendant, could 
be ſet off in an action againſt the Mendant, and on principle the 
death of P. A. could not vary the queſtion, But the court 
thought the queſtion perfectly clear with the defendant. The 
defendant might have declared againſt the plaintiff for this demand, 
and alſo for any ſum due to him ſeparately, if any ſuch had been 

is Gas EE 5 due, 


* 
- 


S. C. Eſpi 
Ni. Pri. EY: 
Caſes, 47. 
So, a debt 
due from the 
plaintiff as 
ſurviving 
partner to 
the defend- 
ant, may be 
ſet off againſt 
a debt due 
from the de- 
fendant to 
the plaintiff, 
in bis (the 
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| plaintiff's) due, and therefore there was no reaſon why the ſet-off ſhouſd 


French v. 


Andrade, 5 Term Rep. B. R. 493+ 
Hil. 36 G. 3. 6 Term Rep. B. R. $32. 


own right. not be allowed. Slipper and another v. Stedflone, Hil. 34 G. 3. 


39. In an action of aſſumpſit for uſe and occupation the de- 


8. C. but | 
» xray ſendant claimed a ſet-off, which. aroſe in the following manner: 


Caſe, 210. the defendant being indebted to the plaintiff for the rent of other 
WT premiſes, the plaintiff demanded payment at the rate of twenty-five 
Zuineas A-YEAT 3 the defendant inſiſted that he had taken them at 
twenty guineas only, and offered to pay at that rate; the plaintiff 
refuſed to take it, and threatened to diſtrain if not paid at the 
rate of twenty-five guineas; and the defendant, to avoid the 
diſtreſs, paid at that rate; and now in ſupport of his ſet off 
brought a witneſs to prove that the premiſes for which he had ſo 
paid at tyenty-five guineas, were really let at twenty guifieas, ſo 
that he had overpaid the plaintiff, and therefore propoſed to ſet 
off the overplus. But Lord Kenyon, C. J. was of opinion, that 
this coul not be deemed a payment by compulſion, as the defend- 
ant got by a replevin have defended himſelf againſt the diſtreſs, 
and that, aft ent, 

diſpute its legality, and therefore rejected the evidence.  Knibbs 

v. Hall, Hil. 34 G. 3. Eſpin. Ni. Fri. Caſes, 8 4. 
40. Action by the aſſignees of a bankrupt. The declaration 
ſtated that H. the, bankrupt, on the 14 May, 1793, then being 


owner of forty barrels of pork, Which were in the poſſeſſion of / 


A., 2 n H. being indebted to the defendant i 
30 l., and to A. in the ſum of 50 J., it was agreed by and between 

»  H. and the defendant, that H. ſhould give the defendant an 
ordet upon A. to deliver the forty barrels of pork to the defend- 

ant, at and after the rate of 65 f. per barrel; and the defendant 

ſhould pay himſelf 40/. of his debt, the 50 J. to A., and the 
remainder to H., to wit, the ſum of 40 J.; in conſequence of 
which agreement the pork was delivered to the defendant, who 

paid the 5o/. to A.; but, contrary to his agreement, after re- 

ſerving 40 J. to himſelf, on account of his own debt, refuſed to 

ay over the reſidue to H., or to the afhgnees ſince his bankruptcy. 

he ation was brought for the purpoſe of recovering that refidue., 

The defendant gave notice of a ſet-off of a larger debt due from 

H. to him. The plaintiff proved the agreement as laid in the 
declaration, and an expreſs promiſe by the defendant to pay over 

the remainder, only deduCting the diſcount, and that there ſhould 

be no attachment iſſue on it, or deduction made. Lord. Kenyon, 

C. J. ſaid, he was of opinion that the ſet-off was inadmillible, 

that the declaration was very ingeniouſly drawn, and was on the 

face of it not an action for a debt, but for damages for breach 

| of an agreement; that the ſtatutes of ſet-off went only to caſes 
. of mutual debts; if therefore the plaintiff had been forced to 
have recourſe to the court for money had and received, the ſet-off 


would have been admiſſible ; but here the plaintiff bad grove 
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er a voluntary 28 he ſhould not be allowed to 
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LAB 

A. 
ſetting fe 
Rep. 16. 

2. A 
preſcript! 
covering 


Rep. 329 


Diſcount. | 507 


| e ſpecial count, and ground of his action. on al. | 
h , 455 Welſb, Trin. 3p Eſpin. Ni. Pri. 2 78. 155 
;. ſyn aka” 379 
* 41. To an action of covenant for rent of a houſe demiſ 
the plaintiff to the defendant, the latter pleaded that by the 
| indenture of leaſe he the defendant coyenanted to repair (ca- 
e- ſualtics by fire and tempeſt excepted);” that on ſuch a day, a 
r: violent tempeſt. having ariſen, threw down a ſtack of chimnies, 
part of the houſe, which he the defendant was obliged immediately 
to repair, otherwiſe the houſe would have become uninhabitable ; 
and that he laid out in ſuch repair ſo much, &c,, which exceeded | 
the damages ſuſtained by the plaintiff by reaſon of the breach of 0 
covenant aſſigned in non-payment of the rent. The plaintiff 
demurred ſpecially, and had judgment; for, if the defendant 
could maintain any action againſt the plaintiff, (his landlord,) the 
ſum to be recovered was uncertain, and muſt be aſſeſſed by a jury ʒ 
and there was no preterice to ſay that thoſe uncertain damages 
might be ſet off in the preſent action. Perhaps a court of equity 
might give the defendant relief. Weigall v. Waters, Mich. 
36 G. 3. 6 Term Rep. B. R. 488. Vid. 2 Anftr. Rep. 5 75. S. C. 
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(B. a) Modus Deci mandi. In what Caſes a Man may 9Viee x. 
| preſcribe in Modo Decimandi; and how. 


1. A Bill to eſtabliſh a modus for every ancient farm, ſtating 
the whole pariſh to conſiſt of ancient farms, but not 

ſetting forth the abuttals of each, is bad. Scott v. Allgood, 1 Anſftr. 
16. N 1 
95 A modus covering a pariſh is rather a cuſtom than a 
preſcription, and may be good, where a preſcription modus 
covering particular lauds would be bad. Bennett v. Read, 1 Anfir. 


Rep. 329. 85 


(C. a) Modus Decimandi. [Good, what is.] e 


1. OPUS of 9 d. per acre marſh land, except when ſown 
with corn, or planted with hops, not determined without 

trial. Cbapmas v. Smith, 2 Veſ. 506. g 
2. Modus to bind the ſucceſſion mult be eſtabliſhed on proof, 
and on the mere right. Bid. 513. 8 | 
| 3. Modus 


Dilmes. 

3. Modus too rank, too high, or too near the value of the 
tithe not allowed ; but chere is a diſfetenee where for land, or 
a particular product. 7bid. 514. 62-4 

\ - 4. Modus that the occupiers of lands and tenements within 
certain villages, not being part of the demeſnes of the monaſtery 
of C., have uſed to pay, or ought to have 32 time beyond 
memory, for tithe hay, viz. for tithe hay of C. 30 ., for 4. 
20 5., Se. held not to be bad on the face of it, and ſent to be 
tried. Hardcaftle v. Hardeaſtle, Ambl. 14. | 
F. A fother of hay held too uncertain for a modus. Fenwick: 
v. Lambe, Ambl. 365. 8 enn 5 
6. Decree in exchequer reverſed in the Houſe of Lords for 
having too haſtily rejected a modus, as being rank, it being too 
much for the court to determine it to be no modus where the 
evidence was not concluſive againſt it, but preſumptive only, 


3 ss, SO ee 
17. Modus for modern orchards. directed to be tried: it was 


found, and decree for account accordingly. Ambl. 376. 
8. Moclus for apples ſet out in a confuſed manner in an anſwer, 
and a copy of a paper writing being produced, which the defend. 
ant-had-from-the ſteward of a gentleman, in which it was ſaid 
cyder 2 d. per hogſhead, ſent to trial whether a modus of 20, 
per hogſhead throughout the pariſh. Mallock v. Brown, Ambl, 
423. iq 2 : 
< Modus infiſted for clover held a miſtake, and trial direQed 
whether ſuch a modus for graſs. Wood v. Harriſon, Ambl. 563. 
10. Modus of 3 5. for a lam inſiſted on. But per Lord Thurlow, 
C. The deciſion with reſpeQ to the rankneſs of a modus will ariſe 


from the hiſtory of the ſubject. No one can look back into the 
| hiſtory of the coinage without ſeeing that 3 c. was greatly above 


the value of à lamb and its wool within time of memory. If the 
modus is as much as the price of a lamb, there can be no neceſſity 
to ſend it to a jury, to try that which is an object of ſenſe, It i 
true the rankneſs of a modus, is a queſtion of fact, but not ſuch 
an one as to make it expedient to juſtice, that it ſhould be ſent to 
2 Jury to try it at a great expence. Biſhop v. Chichefter, 2 Bra. 
Ch. Rep. 163. | EN 


111. A modus for every aticient orchard is good. Scott v. Al. 


yoo! -1 Anfr. Rep. 16. 

12. A modus of every tenth day's cheeſe during twenty weeks, 
from Holyrood day, in lieu of tithe of milk, is good. Sand. 
Wake v. Ruſs, 1 Anfr. Rep. 299. | 
. 13. A modus of a penny, in lieu of tithe of hay of the lands 
occupied with each houſe in the pariſh, is bad. Travis v. Oxton, 
1 Ar. Rep. zog. in note. Eo | 
14. A modus of two-pence, payable. by every houſeholder or 

inhabitant in the pariſh, for all tithe of fuel, of fruits, of agiſt- 


ment, and of wood, is good. Benuet v. Read, 1 Anfir. Ke 
322. in note. 1 
| 15. Another 


Diſmes. 


15. Another modus of three · penee for all ſheep carried aut of 
the pariſh between Candlemat, and ſhearing time, covering the 
ſame place and perſons, does not contradict the former modus 
for agiſtment, but is only to be conſidered as limiting it to the 
extent covered by the latter. Jad. 323. ö 22 

16, It is no objection to a modus that it falls unequally on the 
pariſhioners, by being as heavy on the occupicrs of ſmall, as of 
largs tenements and farms. 16:4, 328. | 

17. A modus applicable to the inhabitants of a village, has ſuf- 
ficient perpetuity in contemplation of law. id. 

18. A cuſtomary mode of tithing ſheep, paying one penny per 
head for ſheep brought into the pariſh after Candlemat, aud clipt 
in the pariſh, in lieu of tithe of wool; three-pence per head for 
ſheep in the pariſh before Candlemas, and carried out before ſhear- 
ing time, as an average payment for the wool carried out, is good. 

latter may be a wool modus, though the tithe of wool is not 
then due. Ellis v. Saul, 1 Anfir. Rep. 341. NETS 1s ns 
19. By ſuch a cuſtomary mode of tithing ſheep, though the 
yments are made to the rector, and the endowment to the 
ar comprehends all the ſmall tithes, yet the agiſtment tithe of 
ſheep is covered. bid. 342. | 2 

20. Unneceſſary words uſed in the laying of a modus, which 
would make it indefinite, may be expunged. Bid. 341. 

21. When a modus is too rank, the defendant is decreed to 
account for tithes in kind. Benſen v. Watkins, Bunk. 10. 

22. A modus of 1. in the pound for paſture, according to the 
value of the lands, is void,” as being rank. Smith v. Roxliff, 
Bunb. 20. Harriſon v. Sharp, ibid. 1794. | 
23. A modus for tithe milk good. Watſon v. Lindſel, Bunb. 
40. 1 
24. Several moduſſes allowed to be good, viz. for cow and calf, 
cyder, apples, firewood, fruit, herbs, roots, Sc. Roe & al. v. the 
Biſbop 2 Bunb. 57. | 

25- Moduſles which good, and which too rank. 12 d. for a 
mileh cow is too rank; and ſo is 6d. for every calf killed and fold, 


$99 


too tank (a). A penny for gardens and orchards allowed to be (a) Since this 
good (but this can only be for ancient gardens and orchards, as ©» modus 


of 6d. for 4 


was adjudged inter Perret and Markwick, July 5, 1716). A vicar calf has been 
being endowed of ſmall tithes and hay, it was decreed that he was hed to be 


thereby entitled to hops, as being a ſmall tithe, though of growth 
fince the eadowment, and alſo to clover, faint foin, and rye-graſs. 
Franklyn and others, Pariſhioners, v. the Mafler and Brethren of St. 
Croſs, Bunk. 78, 79. 


26, Diſtributive moduſſes are bad. , Turton v. Clayten, Bunb. 


20. X 


27.. Several moduſſes diſallowed, no time being alleged when 


they were payable. Goddard v. Keeble, Bunb. 105. 


28. Modus for hay and ſmall tithes. Bate v. Hodges, Bunb. 


29. Modus 


good. Rey. 
ral againſt 
Ackland. 


$10 


 Difmes. 


209. Modus of work done, by carrying a cart · load of turf for the 


on's houſe, in lieu of tithe hemp, flax, and hay, diſallow 

2400 v. Kilner, Bunb. 126. . | E . 2 

30. Modus of 4 s. at Eaſter, payable in lieu of tithe hay of a 
farm, diſallowed. Burwell v. Coates, Bunb. 129. 

31. Modus of 1 d. at Eafter for hay, and of 26 f. 8 d. for hay 
and ſmall tithes, allowed to be good. Finch v. Maifters, Bunb. 161. 

32. Modus of 8 d. for a cow and 4 d. for an heifer, in lieu of 
milk and calves, good. Phillips v. Symes, Bunb. 71. 


33: Modus of 35s. 4 d. for a ſcore of ſheep ſhorn out of the 
parith, 


adjudged void, for the uncertainty of the time of payment, 
ibid. 171, 172, 173. | n | 
34. Modus of 4 d. per ſcore of ſheep, payable on or about the 
25th of April, is too uncertain as to time. Sir Edward Blacket y, 
Dr. Finney, Bunb. 198. | 
35. Modus of 35. 4 d. for tithe of five cloſes: Upon an iflue 
directed, it appeared in evidence it extended to ſeven cloſes; 


 quere, Whether the modus be ſupported by the evidence. Taylor | 
v. Walker, Bunb. 267. Texts . 


36. Modus of nine cart loads of logwood, a hogſhead of cyder, 
2 d. per acre, good. Woolfuflon v. Manwaring & al., Bunb. 279. 
37. Modus of 4/. 10 f. per annum for a farm of 30 J. per annum 
is too rank. Kennedy v. Goodwin, Bunb. 301. | Al 

38. Modus of part of the milk for the whole, bad. Brinklow & 
al. v. Edmonds, Bunb. 307. 


239. An halfpenny for each calf, good. ibid. 


40. Smoak penny for fire-wood, good. ibid. 

41. An halfpenny for each ſheep dying, good. ibid. 

42. 4d. per month for the tithe wool of every hundred ſheep, 
310 ; | 5 


43. Where the pariſhioner has ten lambs, the tenth is due to 
the rector on St. Mart's day; if nine, the rector is to have one, 


and pay the pariſhioner.an halfpenny ; if eight, he is to have one, 


and pay the pariſhioner a penny; and when ſeven lambs, the rector 
is to have one, and pay the pariſhioner three-pence halfpenny; 


but for a leſs number the rector is to have no lamb, but is only to 


have an halfpenny paid him for each lamb under ſeven. 
This was eſtabliſhed, notwithſtanding it was objected, that by 
the caſe of Reignoldt v. Vincent, a payment on Sz. Mart's day was 


adjudged void. But, nota, it was proved in this cauſe, that the 


parſon had a benefit; for when there were ten lambs, after the 


pariſhioner had taken two, the rector was to chooſe his one. 


Did. 308. Vide alſo 4 Bro. Par. Ca. 212. 

The like modus as to pigs was alſo eſtabliſhed. Three eggs for 
every cock and drake, payable on Wedneſday before Egfter ; and 
for every hen and duck reſpeCtively three eggs, in lieu of tithe 


| hens, and chickens, and ducks hatched in the pariſh. IB. p. 30b. 


44. Modus of 49. for tithe milk, payable at Eafter, good; if 


the day of payment of a modus be omitted in an anſwer, it * 


4 
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with 7 
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Diſmes. 
be ſupplied by evidence; aliter, if the day be omitted in a bill to 
eſtabliſh'a modus. Gill v. Goodman, Bunb. 388. | 

45- Modus of 6s. 8 d. for one calf, if ten; and not ſaid, 
« and ſo leſs in proportion, if under ten,” bad. id. 329. 
46. In a ſuit for tithe bay, the defendants by their anſwer only 
ſet-up ſeveral moduſſes under the name of frew ti her, an iſſue is 
in this caſe proper to try whether the moduſſes infiſted on by the 
defendants in-their anſwers have been time out of mind paid, and 
payable for and in lieu of tithe hay in kind. Harrington v. Hor- 
ton, 1 Bro. Par, Ca. 140. 

47: A modus for 124. an acre for low meadows, and 8 d. an 
acre for high meadows, in lieu of tithe hay, held to be good 
mbduſſes. Pole v. Gardiner, 1 Bro. Par. Ca. 214. 

48. The tithes of a rectory, which belonged to a diſſolved 
abbey, are granted by the crown to 4. The parſon files his bill 
againſt the occupiers, for an account of tithes, and they ſet up 
moduſſes paid to the grantee of the crown. Bill diſmiſſed. Tur- 
ner v. Smith, 1 Bro. Par. Ca. 547. | 

49. On a bill brought for tithes of houſes in Londen, after the 
rate of 25. and 9d. per pound of the yearly rent, according to 


the ſtatute 37 Hen. 8. the court directed an iſſue to try whether 


leſs than that ſum had ever been paid, though there was no proof 
of apy regular modus. Bennett v. Treppaſs, 2 Bro. Par. Ca. 437. 


Mcdus Decimandi. 


I. A N immemorial compolition is ſynonimous with a modus. 
| 3 Ati. 535. | | 


2. But a real compoſition is, where an agreement is made 


with a parſon or vicar, with the conſent of the patron and 
ordinary, that ſuch lands ſhall be diſcharged from the payment of 
tithes in ſpecie, on account of a recompence made to the parſon or 
vicar out of other lands. ibid. | » ' 

3- The conſent of the ordinary to a real compoſition may be. 


pteſumed from length of time,  Sexcbridge v. Benton, 2 Anfr. 


Rep. 372» e 

4. A compoſition of 205. yearly out of the profits of T. manor, 
in lieu of the tithes of T. park, is good. Bid. 5 
. 5. Where king Edward the third entered into a compoſition 
real, as owner of the land, and patron of the church, he may alſo 
be preſumed to have taken upon himſelf to act as ſupreme ordi- 
nary. Semb. ibid. 379. | np | 

b. A compoſition real being ſet up, and all the evidence going 


to prove a modus, it was rejected by the court of Exchequer as not 


leading to a preſumption of any actual agreement within time of 
memory. Robertſon v. Appleton, at Serjeant? Inn, 22d February 
1777, cited 2 Anftr. Rep. 373. So Smith v. Goddard, 1777. 

| p 7. Payment 


— 


511 


(D. a) Md Deci mand. What ſhall be a gerd we 


81 


gViner 19. 


| g viber 23. 


Diſmes. Sh. 
7. Payment of a compoſition for the tithes of turnips eaten of 
the ground, where neither party conſidered \it as an agiſtmant 
tithe, cannot be held pernancy of that. ſpecies of tithes, but as 


proceeding merely from à conſuſed notion of the right of the 
' clergyman. to. ſome ſatisfaction for the turnips, for which, if 


pulled up, he would have received the tithes. Garnom v. Barnard, 
1 Anftr. Rp. 319, WO | | 
8. A modus of one penny for every ſheep, and an halfpenny 
for eyery lamb brought into the pariſh after Candlemas, and ſold 
out before ſhearing time, is a wool modus, not an agiſtment 
modus. 1bid. 320. 1 


63. 


(E. a) To tat Thing the Modus ſhall extend, 
COMMON incloled by agreement is covered by a ſormer modus. 
Gtockwell v. Terry, 1 Ve. 115. | | 
(H. a) bo ſhall preſcribe im Non Decimandb. 
more than a ſpiritual perſon, , Rotheram v. Fanſbaw, 


3 Ail. 629, on 
2. Preſcription in non decimando even againſt a lay impropriator 


holden bad. Wright'v. Evans, Com. Rep. 643. Bunb. 345. 


8. CG. | 7 

3- No one can preſcribe in a non decimando againſt a ſpiritual 
perſon. Com. Rep. 650, | = 
4. Bill by a rector for tithe wood in the pariſh of Little Venlocle 
in the county of Salep, as it had been time out of mind paid in 
that-pariſh, againſt the defendants as vendees of Sir William For- 
reſter. The defendants in their anſwer ſay, that no tithe had been 


aig for this coppice wood, called Holebrool Coppice, when felled 


fore, and that they never heard that any tithe or modus had 
been paid for wood in that pariſh. It was inſiſted upon for the 
defendants, that tithe wood was not due de communi jure, and 
therefore that the proof lay upon the plaintiff; and that it was only 
founded upon a canon in biſhop Stratford's time, anno 17 Ed. 3, 
and therefore the defendants need not allege any preſcription or 


cuſtom by way of exemption. But it was anſwered for the plain- 


tiff, that occupiers muſt always ſet forth an exemption, And, 


per curiam The defendants ought to have ſhewn ſome exemption, 
and there is no inſtance that a pariſh can preſcribe in non decimand 


for tithe wood; wilds and hundreds are upon another conſidera- 
tion. But note, (ſays the reporter himſelf) though the defendants 
were decreed to account, 1 do not find that it is yet certainly 

determined, that tithe wood is due de commun fure. Jordan v. 
r 6. NT Toe OD 


8. There 


Dilmes. 
5. There can be no preſcription in non decimands againſt A _ 


9 Bunb, 325. 


WM a. 2) Modus Decimandi; what is; Abd Remedy Weres. 
for it, and Pleadings. : 


4013" 


tector, any more than againſt a RO rechor. - e v. 


Jen 


„ CETTING up a modus does not preclude the defendants | 


from objecting to the plaintiff's: title to tithes. Carte v. 


; Ball, 3 Atk. 499. 


2. The court will not decree again a farm modus on che 


ground of raukgels. Attyus v. Lord Willoughby,” 2 Anftr. Rep. 


! 

3. In ſtating a modus in an anſwer, it is ſuſſicient if it give the 
plaintiff notice of the general nature of the defence. Vid. Baker. 
v. Athill, ibid. S, P. 

4. The anſwer inſiſted on a modus for a place deſcribed only 
by a map annexed to the anſwer. in lieu of all tithes, or ar leaſt in 
licu of tithe hay, held igt Clark v. Jennings, 2 Auſtr. 


495. | 
5. A bill to eſtabliſh a farm DRY? ſetting forth the abuttals of 


the farm, and averring that the modus had immerorially been paid 
for the ſaid farm, is ſuſſteient, without expreſsly averting it to 
an ancient farm. Lord Statuell v. Atkyns, 2 Huſtr. Rep. $64. © 
6. If au aftion be brought by the leſſee of tithes for ſubtrac- 
tion, it is a ſufficicat ground for filing a bill to eſtabliſh.a modus. 
N 
A bill to eſtabliſh a modus will not lie, where there has been 
no ſuit for tithes in kind. Lord * v. Bain, 2 Anſer. Us. 
567. in not. 


8. The impropriator mult be a party to a bill againſt his lee to | 


eſtabliſh a modus. -Glanvil v. Trelawney, Bunb. 70. < 

9. When a bill is brought to eſtabliſh a modus, the court will 
_enjoin the {piritual. court. Sir Edu Blacket v. Run, Bunb. 
176. 

mw Although the modus were not proved exaQtly as lid i in the 
bill, yet an iſſue was directed to try it. * Chriſtian, 
Bunb. 349: We te, 


(8. a. 3) In alt Caſes Pere 8 is good, 
or where there muſt be a Leaſe, „ 


Ver 28, | 


JT » was « held by Bury and Price, 3 that a Ar by I 


way of retainer by parol can be good only for. one Fears being 
by way of contract, but a leaſe of tithes even for one year by parol 
would be void. | Mountague, Baron, ſeemed to be of opiniov, that 


zu agreement between the parſon and his pariſhioner for years by 


mew. . be good, though * for * being ouly an 2 
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not be liable tb tithe. Cellher v. Howes, 2 fuftr. R 


Ditmes. 


Sa that he will not ſue the pariſhioner for ſo many years or 
tithes. EPS v. Bridgman, Bunb. 2. 


* 


0. a) Who ſhall Have Advantage of 2 = Preſription in 
Nen Decimanad. 


Bur to eſtabliſn the reQor's right to tithes, and for an ac- 
count. The defence though informally ſtated as a preſeription 
de non decimando in a que eſtate was as to two thirds, poſſeſſion by the 
lord of the manor under an apparent title by various conveyances, 
Oc. ſtated by the anſwer from 37 H. 8. of the lands with tithes 
generally, c or two-thirds ſpecifically, with evidence of reputation, 
or notice to the plaintiff, who had purchaſed the advowſon, and 
was leſſee of the tithes: but the commencement of the title did 
not appear. Bill diſmiſſed with coſts. Strutt v. Baker, 2 Ve. 


e . HIS, 


(K. a. 2) Payable to whom. x 


FELT is of common right extitled to the tithe in kind. 
9 __ 27 * | | | 


| (. uf By whom, and how they ſhall be paid. 


. 1. PARSHIONERS bound only to cut the graſs, and 15 into 


Heaps or cocks, but not to make it into hay. Lord Brock v. 
Lord and 2 ; Hertford, 2 P. Wms. 523. See 1 Roll. Abr. 644, 


- Gerard, But fee = 1 Roll. Rep. 172. cohtra, and note, the tithes 


are called the tithe of hay and not of graſs. Et vide 2 Burn Eccl. 
2 47, 403. Cox's note to the above caſe. 

2. Lops and tops of ancient pollard oaks and aſhes are exempt 

from tithes. "The uſe to which wood is applied does not deter- 


mine the right to tithes. Walter v. Tryon, Ambl. 130. 


3. A c uſtom in à pariſh to reckon booth wood of wen years 
growth timber is good. id. 135. 
4. Eafter ne ate due we common eight. | Ant. 72. 


„ Bunb. 1 4 — 


481. 


F. Graſs cut, and given g green to beaſts of t 22 ſhall 
'6. here a titheable article has been introduced into a Len 


"4 0; # 


: Col — FI ge. J wy 00, 2 — bt: 7 4 


Eh | & Nele 


ferent crops. Turnips, when they are pulled, ought to pay tithe, 


af hop poles that. tithe milk ought-to be every tenth meal; and | 
that in all cafes where you do not make out ſome cuſtom, you muſt. 
pay according to the canon. Bate v. Spracking, February 18th, 


v. Titmarſh, Bunk. 102. - 


— 


12. When graſs has been cut for bay, no tithe is due for the 
after · paſt ure. Bid. | | 


and corded for fucl. Alitcr not. Greenaway v. the Carl of Kent, | 


3 | ' Diſmes, l 
8; Horſes kept on one farm ſor its cultivation. and uſed occaſion 


ally on another farm in a different pariſh, ſhall not pay agiſtment, 


tithe. Aliter, if habitually ſo uſed. Fileaad v. Button, 2 Ar. 


498. 8 LT CIT | . 
9. Sbeep kept principally for the ſake of folding, if ſold out of 


the pariſh before ſhearing time, (hall pay agiſtment tithe. Howes 


v. Carter, 2 Anſtr. Rep. 500. n 
10. Agiſtment tithe, is the tithe of the herbage eaten by cattle 


not titheable. Ellis v. Saul, 1 Anftr. Rep. 342+ 


be 1. Agiſtment tithe is not within 2 & 3 E. G. . 13. 52 my | 


13. All the garden ground in England ſhall pay tithes for dif- 


though ever ſo often ſown, and though upon the ſame land. 
Tithes- of after - moath ſhall be paid, but not tithes of aſter- 
paſture, unleſs by euſtom. Semb. Benſon v. Mat bins, Bund. 10. . 3" 

14. It wag decreed by the court, that no tithes ſhould be paid Bo | 


1777. Bunh. 20. Vide alſo Dodſon v. Oliver, ibid. 73. 5. 
15. Wool of lambs ſhall pay tithes, though the lambs have 
paid tithes two months before; and there ought to be paid tithe 
for the agiſtment of yearlings, being a new increaſe. Baker v. 
Seuert, Semb. Bunb. 90. 1 7 9 e N 


16. Timber trees above 20 years growth are titheable, if cut. £ 


Bunb. g8. v b . 
17. Tithe decreed to be paid for houſes in St. Saviour's, Southe. - 
wont, it being the only proviſion made for the miniſter. Pocack 


18. The uſual time of tithing lambs s, when they can live 
without the dam. Reigno/ds v. Vincent, Bunb. 133. 12 

19. Exemytion from tithes ſhall extend to a common appurte- 
nant. / ambert v. Cumming, Bunb. 1338383. ®: 

20. Bill by the rector of Radnage in the county of Buckingham 
for the tithe of head-lands, of a mill, and cherries. The detend- 
ant inſiſted the headlands were only large enqugh to turn the plough 
upon, and as. to this the bill was diſmiſſed. As to the mill, no 
tithes thereof having ever been paid, and being an ancient mill, 
it was adjourned to conſider whether the tithe of a water corn 
mill was a predial, or a-perſonal tithe, As to the. black cherries, 
the defendant inſiſted they grew wild in hedges and walke places, 
and ſcryed. for fencipg his grounds. But the defendant. was 
decreed: to pay the withe of theſe cherries. Chapman v. Barlow, © 
| — of tithes are diſtin} from tithes annexed to 2 


rectory. Downey. v. eck, Hugh 189 — 
1 2 


2 22. Though 


* 


22. Though a curate is appointed by a vicar either generally, or 
expreſsly for life, yet ſuch appointment is in its own nature re- 
IE vocable at law, even without any cauſe alligned, and by the eecle- 
fiaſtical law with cauſe ſhe wn ; ſo that he hath not ſuch. a perma- 
nent intereſt as to claim any tithes. - Price v. Brant, Bunb. 273. | 1 
23. Vetches, and clover cut green and given to cattle uſed in | 
1 ſhall pay no titles. Semb. Hay/e v. Dewſe, Bunò. 279. 
24. Bill for tithe herbage for ſheep depaſtured in the pariſh A. 
three or four months after they had been ſhorn, and then were . 
removed into another pariſh, and ſhorn there; and cited for the 
plaintiff Coleman and - Barker, Paſch. 1726, and Dummer and 


EY, . Wingfield, 1 W.& M. (cited there. But per curiam No tithe 12 
betrbage ſhall be paid for ſuch ſheep, becauſe they are animalia 

| | .  frudluoſa. Poor v. Seymour, Bunb. 313. | | 3 

3 eds 6 (ſown after the coru is cleared) fed with ſheep „ | 

Aud barren cattle, ſhall pay tithes, Swinfen v. Digby, Bunb. 314. del 

2806. Bill for tithes, laying a cuſtom for the pariſhioners to give pal 


notice of ſetting out tithes, or that there is ſome ſuch cuflom, bad, 
: and diſmiſſed with coſts, ZLeaver v. Spratley, Bunb. 333. 
— 2327. A compoſition for tithes cannot be determined as to part, (8 
and continued as to the reſt. Reyne} v. Rogers, Bunb. 15. 
28. A rector agrees with a pariſhioner for his tithes for a cer- 


- * tain ſum payable yearly at Af:ichae/mas ; the rector dies the begin- 1. 

| ning of September, the agreement determining by the death of the "Vo 

_  parſon, the ſucceſſor ſhall be entitled to tithes in kind only from LIP” 

the death, and the executor of the laſt incumbent to a proportion «the 

According to the agreement till the time of his teſlator's death, tha 

and this is by an equitable conſtruction. Anon. Bunb. 294. RY 

209. A large common extends itſelf into feveral pariſhes, and by e 

8 cuſtom the owners' of cattle fed upon this common pay tithes of e 

ſuch feeding to the parſon of the pariſh here they reſpeCtively ti 

ie, and not to the parſon of that pariſh, in which the cattle occa- EP 

. fionally feed, held to be a good cuſtom. Mick/eburgh v. Criſp, Da 

1 Bro. Par. Ca. 278. CIRC WE ie art tith 

30. N not titheable before they ate picked, and gathered for 

from the bind, or ſtem. 'Tyers v. Watten, 5 Bro. Par. Ca. g9. oh 

2 Burn's Eccl. Law, 4to edit. 1ũ999. | + * 

«Vinergr. (N. a) Perſonal Tithes. In what Caſis they are due. WM (1. 
Of what Things they ſhall be paid. | 
: g > — 1 89 ' "Vine 2 1. 

1. T HE tithe of corn, ground in a horſe malt - mill, is a perſonal | 

hee tithe 3 and not payable by the ' tenth toll-diſh of the corn pet 

| ground, but by a tenth part of the clear profits, over and above all to 
9 iacidefital charges. Chamberlaine v. Neuste, 1 Bro. . Ls. 157. 1 

| . Tiches of fl are payable only by cuſtom," but cannot be 

8 claimed as a mere perſonal tithe, deductit expenſes; for where tithes an 

| in kind are due only by cuſtom, it ſeems ere to deduct the 

Ca. 479. _ 


dhe expences. Kehnack v. Cru, 3 Bro. 


— 
* 
— 
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_ tithes for depaſturing 'unprofitable cattle ought to be paid 4 Hoa the 


Dilmes. | | | | ; , 7 - 


i | ko: 


(Qa) Payable, At what Place. _ . 


| Tirar, milk muſt be ſet out in this occuvier's own  veffels, 


at the known milking-place; and the parſon is to fetch it, 
and put it into veſſels of his on. Carthew v. Edwards, \ 
Ambl. N. : x" CVE 29 | 


(R. a) Payable. At what Time. _ gViner 44. 
THE tine for paying tithes of (heep 1 is at ſhearing; me Bi 
© tithe of wool js ſatisfaction of TP for the year paſt, - 
. Gold, Ambl. 140. ES 
2. If after ſhearing the occupier depaſtures ſheep, and ſells thern 4 
before ſhearing»time comes again, he muſt pay tithes for ſuch 
paſturage. Did. a by: | | 


X 4 


6 * 


(S. a) 9 In . Caſes, though 1 there i is no Views. 7 


Product. 


I. | Fa a min depaſtures unprofitable cattle in his ground, he ſhall 
pay tithes in proportion to the number of the cattle, and the 


value of the land, generally at the rate of 27. in the pound; and 
the ſame proportion is to be obſerved if they are travelling cattle 
that come and go ſucceſſively. Cattle fed upon meadow ground 


after it is mowed, ſhall not pay tithes, unleſs by cuſtom, Smith 


v. Johnſon, Bunb. 1. 


2. Refolved, by Busy. Price, and 8 Barons, that the . 
occupier of the ground, and not the agiſtor: and by Lord 


Bury and Price, contra Mountague, ſaldle horſes "al pay, no 


tithes no more than cattle for the plough and pale, or cattle killed 
for the uſe of a man's ow family, in reſpect of the profit that 
otherwiſe accrues ta the N ben theſe. Under uod v. Gib 

bon, Bunb. 3˙ 8 | | 


(17, 2) Barren ON And what tall ba ſaid ſuch, Cy 
I, ALTHOU GH by the Rzrots; land in its own nature not fit 


for tillage pays ao tithe for ſeven years aſter it is improved, 
yet if it be not ft for tillage by reaſon of woods, it is ſubject 
to tithes de aſter Improvement. Stockwell v. Terry, 
1 VS 115 
2. A bill was brought by the impropriator for the tithe of For 


and Oatmere in the pariſh of Alford in the county of Stafford, 
the defendant in his anſwer inſiſted, that the ground, for which 


the tithe was demanded, was heath and barren ground, and ex- 
Ll 3 h e 


* < 


UN 


= 
> F 


gVioer 52. 
1 i fos tithes of lands i iſh of Stanard in Kent, 
* 4 BAE os tithes ands in the pariſh of Sznard in Ken 


- 


l 


part of the poſſeſſion of any of the 


* 


1 5 empted by the ſtatute Ed. 6. for ſeven years; but he admitted by 


his anſwer, that it was wood ground which had been grubbed up, 
and therefore the plaintiff's counſel inſiſted it had yielded profit 
'before, and was not barren ground within the meaning of the 
ſtatute of Ed. 6. This came on upon bill and anſwer, and it ap- 
pearing from the deferidant's own admiſſion, that it was wood 
ground grubbed up; Per curigm—The defendant was decreed to 
account, Hear v. Gilbert, Bunb. 159. 228 


4 $ n A (K. a) Diſcharge by Common Tins. ; 


| EVIDENCE of an exemption from tithes depends on uſage, and 
a poſterior one is evidence of the antecedent. ArcÞbi/hop of | 


Ton v. Stapleton, 2 Ati. 137. 
| (L. a) Diſcharged by Statutes. 


defendant by her anſwer inſiſted, that the lands were 


part of the poſſcſſions of the monaſtery of Saint Auſtin, one of the 


wicle was e early of opinion, that if lands appear to have been 
ater. monaſteries, (which 
were diſſolved by ſtatute Y H. 8.) and there is no evidence of the 


payment of tithes for thoſe lands at any time, courts will conſider 
them as diſcharged by ſome way or other, before the difſolution, 


in the hands of the abbot, &c., and that it is ſufficient to allege, 
that they were part of the poſſeſſions, &., and were, at the time 


of the diſſolution, by preſcription, compoſition, or by other lawful 


ways and means diſcharged; from payment of tithes. Lamprey v. 
| Rooke, Ambl, 291. mY BOY ER, EE 
2. Bill for tithes. Defendants in their anſwer inſiſted, that the 


lands where, e. were formerly belonging to the abbot of Crow- 
Aland, and there fore exempt ;; but do not ſay, that they were dil- 
charged when parcel of the abbey lands, though not one of the 


orders which were diſcharged;  (Nota ; this was one of the grea- 


ter monaſteries diſſolved by the ſtatute Ji H. 8.) And the de- 


ſendant inſiſted, that conſtant non-payment was a ſufficient, evi- 
dence of an exemption, eſpecially being coupled with being parcel 


ol one of the greater monaſteries.” And in the caſe of Collard v. 


' Newton, Hil. term 1681, deferidant there infiſted that the lands, 


c. were diſcharged by bull, order, preicription, or ſome other 
Wap, and allowed to be good. But the court unanimouſly decreed 
for the plaintiff in the'preſent' cafe; for that the proof 'was not full 
28 ton 
Vere in the abbot's hands, yet he does not ſay they were diſcharged 
| 2 his hands; and 1 ſtatute 35 8. extends only to ſuch. 
. anking Vs G 2 junb. 37. Vide 
W 


n. payment; and alſo, though the defendant ſays the lands 


Vie alſo Clork v. Dafs wood, 


N 


greater mopaſteries, and were diſcharged of tithes. Lord Hard- 


* , 


9 2 


Dllmes 


by 4 z "OTE wy | 1 6 | g ; "I V * : 
b. I Z. a) Diſcharge by Unity of Poſſeſſion. gz. 
5 Preſcription. 5 | 
he 8 | of 5 | 
P- U NITY of poſſeſſion of a manor and rectory will not exempt . 
0d the dgmeſne lands from the payment of tithes, when they 
— come to be ſevered· Fox v. Bardwell, Com. Rep. 498. 
(A. b) Diſcharge by Order. gViner 58. 
| - + DILL by the vicar of Tj/churf in the county of Suſſex for tithes. 
5 B The defendant inſiſts the lands were parcel of 4 monaſtery 
er Robertbridge, which was of the ciſtertian order, and therefore 
diſcharged, being diſſolved by the ſtatute 31 H. 8. as one of the 
greater abbies. But nota, lands, though of the ciſtertian order, 
were not diſcharged, but quamdiu in propriit manibus, and even 
| not all thoſe, but only ſuch as were in them before the council of a 
nt. Lateran, as is expreſſed in that council, which was held 5 H. 2. 
re anno 1179. The method of proving whether the lands were pur- 
he chaſed before or ſince the coll of Lateran, is only by payment 
d- of tithes, which will induce a preſumption that they were pur- 
en - chaſed after; and per curiam—The defendant was decreed to 
ch account, for that it appeared that the lands were in tenants' 
he bands, and conſequently not diſcharged when they came to H. 8. 
ler Lorũ v. Turk, Bunb. 22 ei fi | 
n, . 8 1 5 | | INE hy 8 
to IB. b) Diſcharge by Payment of other Tithe: or ne. 
ul p a, II Thing, oregon them 0 
a AN. incloſure and allotment in lieu of tithes, though founded on 
he nan agreement to which the ordinary was party, and decreed LIN 
oe Pl the court, is no bar to the ſucceſſor's claim of tithes. Attorney- OE 
ile HS ener, v. Blair, Ambl. 510. e 19 * Ys, 5 CELLS . . 
he . wer , f N | | IE SY ; N 
on . b) Diſcharge. Pleadings. | ta 
11 I. THE defendant to à bill for tithes inſiſted, that the lands 
8 where, c. were part of H., which is part of the Biſhop of 4.8 
ls London's palace, and therefore exempt from the payment of tithes, 
_ but did not lay it perſonally in the biſhop; and this was allowed 
4 to be well enough, becauſe the exemption goes along with the 
ll lands, although it would have been better laid by way of formal 


preſcription as at law. As to lands belonging to a monaſtery, 


1 they muſt ſet forth how the preſcription. is, but where the land 
. itſelf is exempt, it is diſcharged, into whatever hands it comes, 
Benning v. Deuce, July 1718. Bunb. 26. 


2. The 


* 


n L 


Wen 


* o * F 
- . 3 * 
- : . 

= 

- = ao : 

- þ 

£ 
- * 
- 


1 
 Diſmes. 


r | 5 Ws, 
N - "2. The defendant to 2 bill for tithes infiſts that the lande 


here, Sr. were formerly belonging to the abbot of -Crowlang, 
(one of the greateſt monaſteries diflolved by the ſtatute 31 H. 8.) 
- and therefore exempt, but does not ſay that they were diſcharged _ 


_ */* ,",* when-parcel of the abbey lands, though not one of the orders 
| | ' which were diſcharged. The court decreed for the plaintiff; for 
tough the defendant ſays the lands were in the abbot's hands, 
pet he does not ſay they were diſcharged in his hands; and there 
 - '(#) Bulief Was not full — a) 2s to non-payment. Hanling v. Gay & al. 

5 l Fru 1718. F 8 
ficient proof of conſtant non-payment. | Clark v. Daſhwood, Bunb. 66. 


Weste, (F. b) Remedy for Recovery of Tithes. Ant in 
| (The fa wut Court(a). - | 
«- 0. was - 3 4 - > v- 4 F N * 
ſoon aſter the diſſolution of the religious houſes in this. kingdom, before which time the tithes 
. were in the hands of religious men, aud the uſual remedy for the lubitaction of them was in the 
: ics) courts. But when ti. hes became lay fees, it was thought neceſſary to provide a remedy for 


ecclefiaftics} | / 
ſuch "injuries in the temporal courts ; and therefore the ſlatute was piſſed for that purpoſe. Per Lord 
| . ©. MY * , 


| Kenyon, C. J. 5 Tem Rep. 8. R. 263. 151 
7 5 | | | | ' | "> ++ 


A Return to a Babeat corpus ſtated the defendant to be in cuſtody 
_  £*: by virtue of a certain attachment or commitment under the 
hands and ſeals of two juſtices of the peace of the county of S., 
(fetting it out,) and which recited that the vicar general and 

- official principal of the Biſhop of Lichfield and Coventry, and of his 
__ _ , epiſcopal conſiſtory court of Lichfield, had certified to the, ſaid 

+ _  .,-- Juſtices under the ſeal of his office, that the defendant of the pariſh 
-- of WF; im the county of S. had difobeyed and contemned the pro- 
ceſs and proceedings of the ecclefiaſtical court of Lichfield in not 
appearing there on a day appointed, of which he had notice, to 


b | | — -- enfwer D. rector of V. in a certain cauſe of ſubtraction or non- | 


payment of tithes and other eccleſiaſtical rights, promoted by D. 
1 * him the deſendant, and had deſired the aid and affiſtance of 
them the ſaid juſtices for the ordering and reforming the defend- 

ant, according to the ſtatute 27 H. 8. c. 20. and confirmed by a 

-..,: Aatute 2 F 3 £9.6. c. 13., and then required the ſheriff and 
| keeper of the gaol to attach the body of the defendant, and him 
hy deliver to gaol, there to remain without bail or mainprize until he 
+: ſhould haye found ſufficient ſurety, to be bound by recognizance or 

ot erwiſe before fome, juſtice of the county, to the uſt of the king, 
to Five due obedience to the proceſs, &c. of the eccleſiaſtical court 
of L:chfield aforeſaid. It was inſiſted for: the defendant, that this 
commitment was illegal. But Lord Mangſield, C. J., Yates, and 
Alon, Juſlices, were of opinion that the proceedings were 
proper , that the "ſtatute 27 H. 8. is not repealed; that 
ſtatute, and the ſtatutes 32 H. 8. and 2 3 Ed. 6. are diverfo 
intuitu, the latter do not mean to repeal tlie — Hewitt, J. 
however, expreſſed ſome doubt whether it was a proper proceeding 
under the 27 H. 8., it being before a definitive ſentence. He re- 
+." Y - marked 


+ , tute, Lord 
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* — m 

- » ' g 


Dime 
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marked alſo, that it did not appear very, clear that the parties dwett 


in the county; and further, that it did not appear that thefe tithes 
aroſe within the pariſh, or were due to D. as the reQor of it. Rex 


v. Owen al. Dovaſion, Trin. 7 G. 3. Burr. 2095. , 


— , 1 


(G. b) Remedy for Recovery of Hes; how, and 5Vicer 66. 


in what Caſes. And Pleadings. Fe 


. PILL by e lay impropriator for tithes for about 24 years 


The defendant pleaded the ſtature of limitations to all 


before fix years; but the court over-ruled the plea, for the de- 


-fendant is in the nature of a receiver or bailiff for the plaintiff, 
and ſo the ſtatute does not operate. Marſton v. Claypole & al. 


May, 1726, Bunb. 213. 


2. In debt for not ſetting out tithes under the 2 & dw. 6. But where 
c. 13. the declaration [tated that the plaintiff was rector of the we 4chea- 
'pariſh of T., and as ſuch was entitled to all manner of tithe DT 
within the ſame, except, Sc.; and that the defendant occupied tithes hd | 


22 acres of land within the ſaid pariſn; and that the tithes of = Pei 


corn, Sc. yearly. w_ from the ſaid land of the defendant fer 1 
within 40 years next before the making of a certaigzaQ of par- makiog of 


kament made in the 2 & 3 Edu. 6., intituled, Ge, were — 


_ of right yielded and payable, and yielded and paid to the enen 


rectot of the ſaid pariſh, &c. At the trial it appeared that the that they 
land in'queſtion, as far back as any witneſs knew, had been im 18 2 | 


grass, and had been ploughed for the brit_time only about a year - ought tobe 


before, and no evidence was given of its ever having paid tithe paid; and 
het it was held that the action on this declaration was ſupportable, s r 
there being no ground for the preſumption of a grant in favour. their cer 


Rep. B. R. 260. 5 * | : the action . 
| was not ſupportable. For it is to be preſumed that there was na payment for 40 years de'oie the - 
v. Clarke, Mich. 9 G. 3 in C. B. 5 Term Rep. B. R. 264. n. | | 

2 8 | - 


of the defendant... Mitchell v. Walker, Baß. 33 6.3. — — 


- 


(L. bj Suits in the Eccleſiaſtical Court allowed, or N-: 


not. In what Caſes. 


1, THE turning of cattle to the tithe makes it a fravdulent 
_ . *; ſeverance, and a ſuit may be maintained for it in abe 


6 w 


ſpiritual court. Semb. Com. Rep. 24. 


2. If a modus be pleaded in the ſpiritual court, and they refuſe 
that plea, à prohibition ſhall go. Hucks v. Phelps, Bunb. 3. 


9 


. - 
* 19 8 1 as 
” 


>... 


A- (K b) Wbere the Parſon ſhall have them; and 
| = 34+,» ; whereitbe Vicar; l 
a of 951 | 4 


535 POTATOES being ſown in great quantities in a common 
%%% "2 DIE BR he rage brought his bill for them, as a great tithe. 
Tord Hortwicke, C. held; that potatoes being in their nature a 
| ſmall tithe, the ſowing of them in greater quantities makes no 

* alteration. Smith v. Wyat, 2 Ath. 364. Com. Rep. 639. 


. | 2. The diſtinction between great, and ſmall tithes might ariſe * 
"Rd ; at firſt, from the ſormer producing greater, and the latter ſmaller 
| 2 Peng _ - quantities. .: Did. 365, + | | MI 9797 


3, Though Lord C. J. Holt in 3 Lev. 365. held tithes ſhould 
be determined, whether great, or ſmall, from their quantity; the 
"225 judgment was contrary. Bid. 
"lent n abi On gegen; Mould be called ſmall tithes, and 
great in „they muſt vary every year in every pariſh. 16:4. 
Where aräble is turned into -paſture, it is an agiſtment 
A 29 ins e and becomes a ſmall one from a great one. bid. 
6. To entitle himſelf to tithes a rector has nothing t6 do, but 
do prove himſelf rector; but a vicar muſt ſhe w an actual endow- 
ment. Carte v. Ball, 3 At. 499. ene 
7. A certificate of original agreement between the rector 


2... Apdevicar,.qo rd to! tithes,” muſt appear to come out of the 
o hbarter-houſe of the abbot, and not out of his hands only, or it 
cannot be read. Hid. 300. *& | 
. A vicar: may not only be endowed. of the tithes of a pariſh, 
but of a-penſfiqn-likewiſe. |PBid. - © | | 
9. A grant from queen Mary of decimas hladorum et fœni. et 


eme alias decimas, though couched in ſuch general terms, is not 
ſiufßicient to bar tbe rector of bis common right of tithes, unleſs 
ex prelely (lated what was the right of the crown. Elint v. Der- 
„ wer, 3 Mthe$34- . | 
10. Clover ſeed is a ſmall tithe, and as ſuch is due to the vicar. 
+ Wallis v. Pain, Com. Rep. 633. Bunb. 344. S. C. , MN 
| 11. Acorns are ſmall tithes.  Jbid. 640. 3 | 
—— 12. Matthew Nicholas, Clerk, vicar of Shalford, in Hilary term 
40 Fnne, preferred his bill in the court of Exchequer againſt . 
Elliot, the farmer · of the impropriate rectory, (amongſt other 
Singhy, For the rithen of peaſe and beans; and alſo preferred his 
in the ſame court afterwards againſt Aiſten, Eſq. the impro- 
priator, and had a decree for the ſame, though it was infiſted by 
the defendants," that the vicar was entitled only to the tithes of 
pr and beans ſet and planted in rows and ranks, that have been 
oed and weeded with the hand, where the ground has been 
turned by "IV as well in open fields as in gardens ; but 


—_—_ 
* 
* 
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© 
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not where have been ſet in rows'and ranks, and hoed and 
'- weeded with the hand, where the ground has been turned only 
. with the plough. From this decree there was an appeal me 

| | ' ; ou 


— 


Houſe. of Lords; and it was there affirmed 24 Jan. 1717. N. 
© <bolas v. Elliot, Bunb. 19. 2 Bro. P. C. 31. . 
1g. Bill by a vicar for tithes; the defendant admitted in his 
anſwer that the plaintiff was entitled to all ſorts of tithes; but 
inſiſted on a ſpecial exemption: upon this admiſſion the plaintiff 
was not obliged to ſhew any ſpecial title either by endowment, or 
preſeription, which otherwife he ought to haye done. Pye v. 


L 


Ae Ditmes. 


__ 


Rea, Bunb. 72. 8 . . | K 

14. Bill by the vicar of Melſbam againſt a pariſhioner for tithes z 
an.ifſue was directed to try, whether a parcel of lands, called 
Nas, uſually paid tithes to the vicar of Melſbam, or to the rector 
of M addon (who was not before the court). The jury find that 
it had paid tithes to neither; and upon the paſfea returned, it was 
inſiſted for the defendant, that by this finding the court could 


make no decree, far that they had no ſatisfaction by it: but eg 


curiam — The vicar is endowed de omnibus minutis decimis infra 
parachiam, &c. and the defendant's defence, both in law and 
equity, is falſified ; and, though tithes have never been paid, yet 
the vicar has the ſame right to all within his endowment, even 


without lage, (unleſs an uſage to the contrary is ſhe wn, ) as the 
rector has of common right ; in which laſt caſe a man cannot 
inſiſt that tithes have never been paid, which is a non decimantde ; 


and decreed for the vicar accordingly. Fox v. Rutty, Bunb. 87. 
15. Bill by the vicar of Eyn/ham in the county of Oxford, for 
fix years tithe herbage, and furze, of a cloſe called Amberry, in 


the ſaid pariſh, The defendants invited that they did not know - 


that the vicar was entitled to theſe tithes ; that they were informed 


no tithes thereof ought to be paid to the vicar; but that the great 


tithes, herbage and furze (if any were due) bejopged to the 
impropriator z and then ſay, it was part of the diffolved-abbey of 


. Eynſham, and exempted by the ſtatute 31 H. 8. "The plaintiff 


made dut by his proof, that the vicar was entitled to all ſmall 
tithes within the pariſh ; that the great tithes were conſtantly 
paid to the impropriator, and gaye one inſtance within thirty 
years of a compoſition with the vicar for the agiſtment tithe of 


this cloſe. The defendant's proof was negative, that they never 


knew etithe paid for this cloſe; and, although it was objected, 


that a vicar ſhould, have made out a fuller title to the ſmall tithes, 


yet the court were of opinion it was ſufficierſt; and decreed. the 


defendant to account. Goole v. Jordan, Bunb, 144. 


16. Bill by the plaintiff, as leſſce of the vicar of b, 
for tithe of peaſe and beans, ſet and ſowed in rows, drilled, hoed, 
and hand- weeded in a garden-like manner, againſt the Jeflee of 
the impropriator, (the dean and chapter of Wind/or,) as being a 
{mall tithe. The defendant inſiſted that a great part of the pariſh 


was converted into this method of cultivation ; and that this tithe . 
was never paid to the vicar, but OA the impropriator. Two - 
Caſes were quoted for the plaintiff; 


„ Stephens v. Martin, Hil. 


- 


Je 3.5 which was alſirmed upon an appeal to the Houſe of 
s; ſecond, "Nicholas v. Elliot: to which it was anſwered, 50 


$23 
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. the defendant, as to the firſt, that it did not appear, (in that esſe,) 
that the impropriator conteſted it; nor what the endowment wat; 


and, as to the ſecond, there was a proof of uſage by the vicar for 
- forty or fifty years receiving tithe peaſe and beans, where plough 

| NESS and ſpade were uſed; but where the plough only was uſed, the 
I ; .ampropriator received them. And per curiam being no 
 * , / - -! endowment produced, nor uſage proved, in the preſent caſe, the 


bill muſt be diſmiſſed as io the demand of peaſe, and beans. 
- Gumley v. Burt, Bunb. 16g. 3 | 
17. Bill brought by a lay 2 N for tithe hay in the pariſh 92 
of Framfield in the county of Suſſex, and derives title under a i! 
grant 3 Fac. 1., which expreſsly grants the tithe. of hay. To 
this bill the vicar was made a party, and the plaintiff had no 
LEE IE that he, or thoſe under whom he claimed, ever had received | 
__ "tithe hay. . The defendants (pariſhioners) inſiſted he was only 
entitled to corn and grain, and that the vicar was entitled to tithe 
- hay; though there was no evidence that tithe hay had ever been 
paid, either to the impropriator, or the vicar; but the farms of the 
- defendants were under ancient modus's or cuſtomary payments ; 
and the defendants inſiſted that the hay was covered undeFmodys's, 
> and to corroborate this, gave ſeveral inſtances of payments of 
modus 's to the vicar by feveral pariſhioners, who had nothing but 
meadow ground, and conſequently could pay only for the tithe of 
hay. This cauſe was this day heard; and, though thete was no 
Ey. of tithe hay in kind to the vicar, but only preſumed to be 
ſo by the modus 8, yet fince there was no inſtance of the impro- 
| priator's having received tithes of hay for one hundred and twenty 
<4 _ _ "years fince the grant of Jac. 1., the bill was diſmiſſed per totam 5280 
Fe ceuriam. Stone v. Ridrout, Bunb 262. Feb. 28, 1728. 2 
138. Tares, whether green or ripe, are a great tithe, and belong 
| to the rector, reſolved by three barons (Price contra). Hodſbon 
v. Smith, Trin. term, 1715. Bunb. 279. in note. | 
_ 19. Tithes by law are beste great or ſmall, according to 
the nature öf the thing, and not from the mode of cultivation, 
or the uſe to which it is applied. The tithes therefore of beans 
and peafe, whether ſown in the fields or gardens, are great tithes, | 
aud do not fall under the denomination of tithes of gardens 
28 called decime hortorum, Sims v. Bennett, 5 Bre. 
1 . far a vicar may avail himſelf of his general title to 
"tithes, in oppoſition. to a pecuniary compohtion eſtabliſhed by 


: 2 patron, and ordinary, vide Mortimer v. Loyd; 7 Br.. — — 

b Kan 1 448 X. 
2" . Moien | Saen 23 "oF Go A. hi 
2 * gViner 77. 4 FIND 2 hs: 2 (M. 6) Equity. be ' "= | eject 
1. Wien 2 bill is Gled for. an account of tithes againſt one — 

; who has a leaſe of his own, and the other tithes in the 21 


_ .. pariſh, and the whole queſlion in the cauſe turns on the validity, 1 A 
of the leaſe, and of the notice given to determine it, equity will . 
| | | OVEN not 


Diſmes. 


1 interfere till theſe points are ſettled at law. Bouſber v. Mor- 


— 2 Anſtr. Rep. 404- 


2, A tector having entered into an agreement with bie pa- 
riſhioners for tithes, cannot in equity ſet up bis F Ka to 


avoid the contract. Atkinſon v. Folkes, 1 Anflr. Rep. 67. Such 


an agrerment is not within che 13 or 14 Elia. Semb. ibid. 


3. Where a layman is in poſſeſſion of a portion of tithes under 
z title traced back for 150 years, a court of equity will not diſturb 


the rector in poſſeſſion, . in ord $7 01d paying tithes, where 
the title is not otherwiſe, in i . v. Lygon, 1 Anftr. 


2 5 But if the title be in ide in 8 originat ſuit for tithes, he 
may have ſuch diſcovery by a croſs-bill, without ſetting up any 


_counter-title. Jbid: 

6. Bill for tithes, praying a diſcovery whether the 888 
had nat aſſociated together in their defence, Demurrer. to the 
diſcor allowed. Oliver v. Haywood, 1 4nfir. Rep. 82. | 

J. In whatcaſes, and under what circumſtances, a perſon claim- 


ing title to tithes muſt have his right eftabliſhed at law before he 
can come into a court of equity for an account og ſatisfaction, 


wo 5 Bro. Par. Ca. 513. 


For more of Diſmes'or Tithes in general, ſee tit. Glebe, Print 
ation, N and other proper titles. Is 


* 


the poſſeſſion, but leave the rector to eſtabliſh his right at law. 
* Scott v. Airey, cited 1 Anftr. Rep. 311. 
4. The -tertenant cannot file a. bill to Aer the title of 


| = 


(0) What AQ ſhall be faid to be a Diſtifn. | 


gin R. A. was tenant for life, remainder to Dame A. A. his 
wiſe for life, remainder to Sir R. A. (his eldeſt ſon by a for- 


mer marriage) in tail male, remainder to Mr. ro T. and his 


youngelt brothers ſucceſhyely in tail male, remainder do Mr. 
R. A. and his heirs. Upon the death of Sit R. the father, Dame 


A. his widow entered upon the lands, In Trinity term 110 an 
ecjectment was 17 in the court of Common Pleas againſt 
upon the ſeyeral demiſes of Sir R. A. the 


her ladyſhip, b 


ſon, and of 55 to whom ſeveral terms of years attendant upon 
the inheritance had been aſſigned, in truſt for Sir N. A. the ſon. 
RR 
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WEIS. which this verdiQ was found for the plaintiff. | Moſt probably, it 
. * — merely in conſequence of the terms of years which had been 


gned to him. On the firſt of January 1710, J P. the plaintiff 
ſurrendered the terms to Sir R. the ſon, and on the 15th of the 


fame month Sir R. A. made a feoffment of the eſtates in e | 


| i with livery of ſeiſin, to J. E. and his heirs, In the deed of feoff- 
. ment it was declared, that the feoffment was made that J. E. 
might become perfect tenant of the freehold, in order for the 
| ſuffering of a common recovery, which recovery, it was thereby 
declared, ſhould enure to the a1 of Sir R. A. the ſon and his heits. 
| The recovery was ſuffered in Hilary term 1710. Sir R. died on 
8 the gth of November 1711, without iſſue, and inteſtate. His ne- 
phew Mr. R. A. was his heir at law. In Hilary term 1711 an 
1 / |, eArment was brought againſt him by Lady A., and in Zafter term 
111712 general verdict was given for * She died in the-month 
Rae 2 of Oftober following. + Upon her death Mr. R. A. entered and 
_ . _ continued in poſſeſſion of the eſtates till the 16th of March 1753, 
22 when he died, leaving iſſue only two daughters, A. the wife of 
MI. H., aud E. the wife of Mr. C. The death of Sir R. A. the 
ſon without iſſue, neceffarily brought into queſtion the validity of 
tte recovery ſuffered by him; for, if it were good, it deſtroyed his 
eee tſlate tail and All the remginders expectant upon it; and Mr. R. 
RED A. his nephew, and, after his deceaſe, Mrs. H. and Mrs. C. his 
i: AIP only children became entitled to the eſtates, as his heirs at law. 


| Dame A. A., Mr. J. T. became ſeiſed in tail of. the lands deviſed 
1 by the teſtator's will, with the ſeveral remainders over. In the 
—— year 1752 an ejectment was brought againſt Mr. R. A., and Mr. 
| and Mrs. H., and Mr, and. Mrs. C., by C. T., on the demiſe of 
4680 r. J. T., who, in conſequence of a direction contained in Sir 
R. A. the father's will, ha@ taken the name of A. The jury 
found a ſpecial verdict. The caſe was argued four times before 
the judges of the court of King's Bench. A point aroſe, Whether, 
| ſuppoſing the recovery to be bad, the plaintiff's ejectment, not 
baving been brought within 21 years after his title accrued, was 
not barred by the ſtatute of limitations ? The court was of opinion, 
- + it was barred by that ſtatute. The caſe afterwards went to the 
© Houle of Lords. All the judges were ordered to attend. Their 
opinion was aſked upon the point ariſing from the ſtatute of limi- 
' tations; it agreed with that of the judges of the court of K. B.; 
l che jud ment of the court was therefore affirmed. Afterwards 
7. J. T. A, and all his brothers died without ifſue; and then, 
 Tuppoſing the recovery to be void, Mr. E. K. A. the then heir at 
2 lan of Mr. R. A. became entitled to the eſtate, fince he claimed 
8 under a new title, and was not therefore bound by the ſtatute of 
| limitations. An cjectment was delivered by him in Hilary term 


"4 


2 onge more before the court. It is to be obſerved that, thou 
| road NS. | Pot when 


Zut if it were not a good recovery, then, upon the deceaſe of 


ES: 1777. This brought the queſtion of the validity of the crore 


— 


e Predifium;" and had, an babere faciar poſſeſionem. It is to be 
obſerved; that no account of the caſe ſtates the grounds upon. 


- 


o . os 


ejectment in 1710, acquired the freehold by difſei 


this caſe, muſt be an aZal diſſeiſin, and not merely a diſſeiſin by 
| eleFion. -, He ther proceeded to define and conſider the nature 


- 
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when the cafs came before the court, upon the ejeAmcnt brought 
- by Mr. J. T. K., the matter went off on the point arifing from” 
the ſtatute of limitations, yet the queſtions ariſing upon the yalidity. - 
of the recovery were molt elaborately argued by the bar; and Lord 
| Mansfield, when he gave the judgment of the court, entered into 


4 minute diſcuſſion of them. His lordſhip, on cha occaſion, ac- 


_ cording to — 5 755 Burrow, ſtated the queſtion to be, whether 


E. was a god tenant of the freehold ? He obſerved, that, to 
prove he Was à good tenant of the freehold, it was neceſſary to 
ſhew either that Sir R. A. by the entry under the judgment in 

fa: or that, 


ſuppolit.g he did nor acquire the freehold, he acquired the. poſſef- 


ſion, and by his feoffment veſted an eſtate of frechold in J. E. 


His lordſhip denied both of the e poſitions. In conſidering the 
firſt of them, he laid it down, that the diſſeiſin, to be effeQual in 


an actual diſſeiſin, and contended that the entry under the judg- 
ment did not fall within the deſcription of it, but merely gave a 
title to recover the prſeſhon without 3 to the right. This 
' brought his lordſhip to the /econd queſtion, Whether the feoffment 


cuſſion of the firſt queſtion, that the feoffineyt did not amount to 
an actual diſſeiſin, but was ſuck merely at the will of Dame A. 
In this part of the queſtion he ſaid, that, except the ſpecial caſe of 
fines with proclamation, which, he obſerved, ſtands upon diſtin 
e and the conſtruction of the ſtatute of 4 Hen. 7. c. 24. 
0 

ing a poſſeſſory remedy, to be deemed as not having bien difſeiſed. 

e judges of the King's Bench, he added, in the opinion delivered 


by them in 1774, exprefſed themſclyeh ſtill more ſtrongly on this 


head: they ſay, that “where the books ſpeak of ſeoffments in 
« fee, by tenatits for years, and that the fee Gimple paſſes thereby, 
«it is to be underſtood of thoſe feoffments of old, attended with 
« livery, and actual tranſmutation of the poſſe ſſion from one man 


« to another: that feoffments, from haviug been the only con- 


« yeyanice of land for a long term of years, have languiſhed into 
© mere form, and are nothing om more than a common convey- 


. ance: that their tle ee is loſt. ; and that, without 


« actually transferring of the eſtate from one man to another, they 


& mix with the community of all other aſſurances; that the name 
ce of theſe feoffments and the remembrance of them, remains, and 
& ſurvives them, however imperfectly, after the practice of making 


them. and conſequently their ſolemnſty is quite at an end. 
Lord Mansfield afterwards conſidered the cafe in a third point of 
view, which was, that à teüant in tail in remainder could, not, by 
the eſtabliſmmed law of the land, ſuffer a common recovery, without 


- 


che cbüiſent and concutretice of the Titimediate tenant of the fre- 


* 


— % 


- 


to J. E. veſted an eſtate of freehold in him by diſſeiün? Hete bis 
| lordſhip concluded, from the principles laid down by him in dif- 


or the ſake of the bar, he could-not thigk of a caſe where thetrue . 
owner, whoſe entry is not taken away, might not elect, by choof-. 


* 
Ly 
_ — — . “ ⁰¹wÄN = mĩ̃ 


ITE. © * 


__ N * N i J : 
= 7 1 i „ * 


0 - - - 
* ö ; 8 5 
DX 528 | 2 4 OY N 
8 l 
A, * 


hold, Now, fore bs lordtip, the law will never permit hat tohe 2 


wrong, unfair, or indirect means, which cannot be 


een by right, fair, and direct means; but Sir R. A. could net K 
Pope by right, fair, and direct means ſuffer a common recovery in the ſe; 
hfe of Dame A. without her concurrence ; he never had her con- th 
eurrence; it fallows, that his recovery muſt have been covinous, ra 
nau therefore void. Upon theſe grounds the court were of opmicn, _ 
Fit, chat Sir R. A4. the ſon, by his entry under the verdict in Fai 
SEO 1710, was not an actual diſſeiſor, and therefore had not in him Ita 
1 - any aQuuil eſtate of freehold, 2d, That his feoffment to J. E. 
E ve J. Z. an eſtate of freehold only. at the election of Dame A., but 
4 not give bin an actual eſtate of freehold : and 34h, That the 
=> " « Whole tranſaQtion was fraudulent, and therefore void. Taylor ex 
2 3 dem. 4. v. Horde, 1 Burr. 60, 5 Bro. Par. Ca. 247. 8. C. 
1 Mr. Butler, in note 1. Co. Litt. p. 330. 5. ct ſeg., after ſome | 
previous obſervations upon the nature of, and the mode of tran(- 
1 Ferring 2 freehold, at common law, ſtates the above caſe at large. 
lle then, after remarking that the doctrine upon which the figſt of 
8 the Sibovementioned points, which regulated the opinion of the 
ö court, turned, was not immediately the ſubject of his inquiry, pro- 5 
cCeeds to inveſtigate ſome of the principles laid down by the court | 
in delivering their opinion on the 2d and 3d points. This inveſti- (A 
tion he purſues with a co ious train of reaſoning, and authori- 2 
dies; and, after having particularly ſhewn, from the authority of 
writers contemporary with and ſubſequent to Henry the ad, that 1 
ſeoffmepts have been conſtantly and uniformly made with the Wes = 
1 - ſame ſolemnitics, from the -reign of that prince to the preſeut ple 
ttime, the reſult which he produces from his inquiries is, I, That fot 
every operation and efficacy. which have been conſtantly and uni- feal 
. formly allowed or aſcribed to feoffments by the courts of judica- Jud 
|  'rure, or writers of authority, contemporary with or ſubſequent to dift 
that monarch's reign down to the preſent time, ought to be allow- ern 
ed, and aſeribed to them nog. ' 2dly, That, by the authorities cited tea 
or referred to in the courſe of his annotations on the ſubjeR, it SARS 
appears, that the diſſeiſin produced by feoffments muſt be under- * 
ſtood to be an actual difſerin, add not à diſſriſin merely at he i 


election of the party.  3dly, That, in many of theſe authorities, it is 
molt expreſsly mentioned, and that in, all of them it muſt be im- hy 
* plied, that, however ſlender, bare, or tortious the poſſeſſion of the | (C) 
feoffce 1s, his feoffment neceſſarily; and unavoidably veſts the free - ( 
hold in the feoffee, till the R-tHhe, by entry, or action, reſtores e2 
his poſſeſſion. 45, (To apply the annotator's reſcarches to the 7 
7 ſubject in 1 that copyholders, tenants for years, by elegit, 1 
ſtatute merchant, ſtatute ſtaple, at will, or by ſuſferance, are all 1 


' conſidered to have the poſſeſſion of the eſtate, and that they may, 10 

by feoffment, veſt an actual eſtate of freehold in the Koffer Wr 

PLL 5150, That a fine, may be levied of, or a common recovery ſuffered ot 
upon this eſtate of. ffechöld. Gib, That the feoffment. ſo exe- 3 


FL _ cuted, the fine ſo levied, and the recovery ſo ſuffered, are imme- 
diately good ag2inſt every perſon, except the rightful Oper. and 
„ 7 I 8 e eee 


AR Dilleiſn, e 

. "thly, That, in proceſs. of time, they become againſt. the 5 
2 himſelf. A. to the third objection, that non of Sir 
K. A. was founded in fraud, and therefore void, it is to be ob- 
ſerved, adds Mr. Butler, that, however that reaſoning applies to 
the. particular caſe before the court, it does not apply to the'gene- 
ral queſtion diſcufſed by him, which. preſuppoſes previous poſſeſ- 
ſion in the feoffor, free from every circumſtance of fraud, either 
fair and innocent, or acquired by the open and notorious circum- 

| ſtances of difſeilin, abatement, intruſion, or deforcement. 


For more of Diſſeiſin in general, ſee Ae, Diſcent, Entry, and 
bother proper titles. | CON 
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(A) Damage-feaſant. What Things may be taken Win. 


Damage-feaſant. | 
hat IN treſpaſs for affault and falſe imprifonment, and ſeizing and 
the | leading away plaintiff's horſe upon which he was riding, all the _ 
ent pleadings reſolved themſelves into one point, namely, that as to 
hat ſeizing and taking the horſe, deſendants diſtrained him damage 
i- feaſant, and impounded him; to which there was a demurrer, and 
ca- judgment for the plaintiff. And per Lord Kenyon, C. J— This 
t to diſtreſs cannot be ſupported. All the authorities upon this point 
0. are collected together in the notes in Harg. Co. Litt. 4. and the 
ited clear reſult X Gown is, that ſuch a diſtreſs is illegal. If it were 
» IC | itted to a party to diſtrain a horſe while any perſon is riding 5 
ler- Him, ie would perpetually lead to a breach of the peace (a). Storey (a) Yide | 
the v. Robinſon and others, Hil. 35 G. 3. 6 Term Rep. B. R. 138. — — 
it is N | ea en 72555 0 
im- iq | N 85 e | . | 22 
Tay (C) Who in reſpe& of his Eſtate may take Cattle - 
— 8 Damage-feaſant. 2 
a 1. IN replevin for taking the plaintiff's ſheep; the defendant In the cafe 
gi 5 [ ayowed, as being entitled to a right of common in reſpect of r 
: 10 acres of land in his poſſeſſion, for two ſheep for every acre of Lord Mane- * 
— che 10 and becauſe the ſheep diſtrained were damage: feaſant, N 
ned therefore, c. The plaintiff pleaded ſeveral pleas in bar, in one u ne. 
of which he derived à right of common to himſelf as tenant of fury togive 
50 eight * of land, with the like limitation of wy ſheep for ny 9 | 
acre; that in that right he put 16 ſheep upon the common, wh: 

14 Vol. III. that right! n 0 | the e 

, x {> | | 


r 1 


F "HEN 
Ulcht of 4ic- khe defendant wrongfully. diſtrained. To this the defendant re- 
training plies, that at the time of the diſtreſs the plaintiff had 16 ſheep upon 


ee the common over and above the 16 diſtrained, and that thoſe 


abſolutely 'diſtrained were ſupernumerary, with which the plaintiff had over- 
- - * certain; that charged the common, and which were doing damage, ſo that the 


"is, wherethe defendant could not enjoy tam ample, & c. To this there was a 
© "moner's - demutrer, and judgment for the plaintiff, Lard Mansfield, after 
_ claim is for recapitulating the arguments which had been made by the coun- 
30 without ſel, and remarking upon the caſes cited, ſaid, upon the whole, the 
any relation right of diſtraining ſeemed to turn upon this, that wherever there 
3 3 is a colour of right for putting in the cattle, a commoner cannot 
Fel in b diſtrain, becauſe it would be judging for himſelf in a queſtion that 
Preſent caſe, depends upon a more competent inquiry: but where cattle are 
: the preſcrip-- put upon the common without any colour, or pretence of right, 
two hee the commoner may diſtrain them, and therefore he may diſtrain 
| for every the cattle of a ſtranger. Here the plaintiff had a colour for put- 
vere chers. ting in his cattle, though in fact he might exceed the due number. 
fore the He might put them in under the idea, or pretence of having more 
* whole num- acres of land than he really had. And though in pleading he has 
| 22 *b- ſtated his number of acres to be only eight, yet the queſtion as to 
tain in itſelf,” the right of diſtraining depends on the nature of the common, 
r and not on the particular facts. In caſes where a writ of admea- 
vpon ce ſurement lies between commoners, one cannot diſtrain the other, 


acres which Hall v. Harding and others, Eaſt. g G. 3. Burr. 2426. 


IF - the commoher is poſſeſſed of. Ard there is this eſſential diftinQion between the two caſes, 4bat in the 


former the overcharge is clear and ſelf-evident (for jt requires not judgment or proof to decide whether 
20 are mort than 10), and in fuch a right of common there would be no colour of right for the over- 
plus number; bur in the latter caſe, where the number of cattle to be paſtured depends on the number 
of acres which the commoner is poſſeſſed of, it requires a medium to determine the proper proportion ot 
number of cattie, that is, an edmeaſurement of the commoner's land. And when the queſtion depends 
- © upon a collaterul fact, or upon 2 matter of judgment, the party intereſted can never be a competent 
judge in his own'tauſe. Yide Burr. 2431. * e ö 


Vd, Rexy. 2. To treſpaſs for breaking and entering the plaintiff's cloſes, 
8 and taking and impounding his cattle, the defendant juſtified 
Rep. BR. taking the cattle as a diſtrefs, becauſe they were doing damage on 
2 the places in which, Cc. of the ſeparate herbage and feeding of 
ie, which he was lawfully poſſefſed, Replication, de injuria ſua, and 
' 4 Term Rep. on the trial of the cauſe a cafe was reſerved, ſtating inter al. that 
B. R. 671. the plaintiff by indenture demiſed to the defendant the milk and 
e. calves of 22 cows, provided and to be provided by the plaintiff, 
7e, or ber- and which ſhould at his expence run, be fed, and depaſtured on 
Kim ter- certain grounds, (and which were the lar ſtating) to have and to 
ET hold the ſaid milk and calves for one-year at a certain rent And 
a 3 the plaintiff covenanted, that no other ſtock than the 22 cows and 
d. 


a mare of the defendant's ſhould feed and depaſture on the ſaid 


„ premiſes during the term (except a bull to be put on for a certain 
time). The defendant entered on the dairy, and during the 

- term other cattle of the plaintiff's were found depaſturing on the 

| _ promiſes, which the defendant diſtrained and impounded. The 
- court ordered the poſtea to be delivered to the defendant. The 
demiſe of the dairy was a demiſe of che ſoil, and 3 


. 


= 3 
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b 
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th 
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Ai che graſs that ſhould grow on the cloſes enumerated in the 
leaſe, to be taken it is true by the mouths of the plaintiff's cattle, 


(D) Diſtreſs Damage-feaſant. 


- 
' 


but theſe cattle were alſo demiſed to the defendant. ' Although 


the defendant was reſtrained, by the agreement to a particular 


mode of occupation, he was to be conſidered as the occupier of 
the land, and being entitled to the ſole uſe of the land, was alſo 


entitled to maintain treſpaſs, or to juſtify diſtraining the plaintiff's 


cattle damage feaſant there.- Burt v. Moore, 


rin. 33 G. 3. 
5 Term Rep. B. R. 329. f ; 


# % 


may be. 


„ Tx beaſts muſt be damage-feaſant at the time of the 


diſtreſs; and if they were damage-feaſant yeſterday, and 


again to-day, they can only be diſtrained for the damage they are 


n doing. Bull. Ni. Pri. 61. N 7 
2. A. being poſſeſſed of a quantity of land in a common field, 


alſo a right of common over the whole field, they entered into an 
ment, for their mutual advan and convenience, not to 


, exerciſe their reſpective rights of common for a certain term of + 
years, and each party covenants to that effect. If during the term 


the cattle of B. come upon the land of A., he may diſtrain them 


damage-feaſant, He had originally a clear right in reſpect of his 
property to diſtrain cattle damage-feaſant, B. having agreed by 


deed under his hand and ſeal not to exerciſe his right, was with 


regard to A. a ftranger. The conſequence was, that A. had a 


right to diſtrain. Whiteman v. King, Mich. 32 G. 3. 2 H. 
Blackf.. 4. | Rs ee „ 


- 


te. "IP z 


(D. 2) For Rent. py By whom. In reſpect of his gViner 124. 


which was extended by elegit. - Tenant for liſe died; 


e. 37-) , Becauſe the caſe of the conuſee is not enumerated in is not 


it. 2d, 


531 


and having a right of common over the whole field, and B. having 


* 


\ 


Pri. 57. 


2. 1 by the court of Chancery have a power 71 x Bre. 


In what Caſes it uz. 


* 


EN ANT for life of a rent- charge, confeſſed a judgment, The 2. 
cutor of a- 
conuſee diſtrained, and in replevin avowed for the arrears incurred Latz: 
in the life of tenant for life; and upon demurrer the diſtreſs was for dress * 
holden to be bad, and not warranted by the ſtatute, (32 H. 8. np onde rag 
with: 
uſe he comes in in the poſt, and not under the the — 


tenant for life. Poole v. Duncomb, Trin. 1657. Bull. Ni. pri M 


where they ſee it neceſſary to diſttain for rent, and need not Ob. Rer. 


apply firſt to the court for a particular order for that purpoſe. 


M m 2 


3. In 


* — — f — 
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20%; Life a gift c. 37.) and the defendant obtained a verdict. . Powell v. Killick, 
; = tail, 5 Mich. 25 G. 2. Bull. Ni. Pri. 357 ; | 


3, In treſpaſs, where it appeared the deferidant had diſtrained 
the-plaintif's goods for rent due to his teſtator upon a leaſe. for 
years, Lord C. J. Lee held it to be within the ſtatute, (32 H. 8. 


= 
, 


rent, this is « rent-ſervice within the ſtatute. From whence it may be inferred, that be thought that a 


; rent reſerved upon a leaſe for years was not withia it ; and Buller, J. ſays be apprebenda it is not, for the 


landlotd is not tenant in fee, fee-tail, or for life, of ſuch arent; and it is the executors of ſuch tenants 


only who are mentioned in the aft, Nr Bull. Ni. Pri. 67. 


4. In 3 the defendant avows under a diſtreſs for rent 
due from the plaintiff to him upon an aſſignment of a leaſe of a 


d + © - term for years to the 22 in which aſſignment there is no 


_ _* clauſe of diſtreſs. T 


"_" 
— 


| fingle queſtion was, Whether this was 
_ ſuch a rent for which diſtreſs lies, there being no reverſion in the 
_ .+ - defendant? Curia There are two ways of creating a rent; the 


| * owner of che lands either grants a rent out of it, or grants the 


-lands and reſerves a rent. There is no ſuch thing as a rent ſeck, 
kent ſervice, or rent charge iſſuing out of a term for years. If a 
; man bath a term for years, and grants all his eſtate of the term, 
rendering certain rent, he cannot diſtrain if the rent be in 
arrear; therefore if the avowant will recover what is owing to him 
from the plaintiff, be muſt bring his action upon the contract. 

v. Cooper, C. B. Eaft. 8 G. 3. 2 Will. 375. "— 
5. In replevin the defendant makes cognizance as bailiff of 
VN. P. upon a diſtreſs for arrears of an annuity or yearly rent, 
: Rating that the plaintiff for a valuable confideration did by leaſe 
Anand releaſe convey to truſtees. me. al. the lands in which, by to 
the uſe of the faid N. P. for g9 years, if he ſo long lived, that the 
fad N. P. might yearly during his life receive and take thereout 
an annuity. or rent of. 250 J. by half-yearly payments, with power 
to enter and diſtrain for arrears, and then juſtifies for a diſtreſs 
for three years of the annuity. On demurrer to this cognizance 
it was objected, that the term being veſted in N. P. he could not 
diſtrain upon lands in his own legal poſſeſhon, though he might 
bring an ejectment. But it was held, that the plaintiff during 
the term was by her own act and conſent a mere undertenant to 
N. P. at the rent for which he has paid a valuable conſideration. 


— 


4 | Io this rent a diſtreſs is incident by law, excluſive of the clauſe 
in the deed. Fairfax v. Gray, Mich. 20 G. 3. Bact. Rep. 
1446. 8 | 


6. H. being ſeiſed in fee of certain premiſes, demiſed the ſame 
to M., rendering rent, and afterwards mortgaged them to G. M. 
the woot paid = rent to H., until, there being ſome arrears of 
intereſt due on the mortgage, G. gave notice of the mortgage to 
A., and demanded the . then n which M. promiſed to 
Pay, bat not paying it G. diſtrained. M. brought an action of 

_ treſpaſs, at the trial of which a caſe was reſerved for the opinion 
of the court, and it was inſiſted for the plaintiff, that the defend- 
ant not being at the time when the rent diſtrained for became due 

in the actual leilin of the premiſes, nor in the receipt of the * 


* 


8 


. 
* 


* 5 


* 


execution of the z with this protection however, that he 
; ſhall not be prejudiced by any act done by him as holding under r 
the grantor, till he has had notice of the deed. In this caſe the 


On mn, SFS FAS SSS 8 


ant as bailiff of M. diſtrained for a quarter's rent; and the queſ- 


8. Lands were deviſed to two as tenants in common; the terre- Tenants in 


BENS moo mm. enn- 
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oi, had no right to diſtrain. But it was held; that fince, 
the ſtatute 4 Ann. c. 16. the tenant is to be conſidered as having: 
attorned to the perſon having the legal eſtate at the time of ide 


tenant had ſuffered no injury; no rent was demanded which had 

been paid before he knew. of the mortgage. The mortgagor is 

to be conſidered only as a receiver of the rent of the mortgagee, . 

who may at any time countermand the implied authority by giving 

notice not to pay the rent to him any longer. 1% v. | 

and another, Mich. 20 G. 3. Dougl. 279. | 1 
7. In replevin the caſe was, that S. the plaintif being poſſeſſed _ . 


of the premiſes for a long term of years, by indenture of leaſe de- 
. miſed the ſame to R. for the term of 8 years, at the rent of 317. 


10 4. K. entered and took poſſeſſion. Two years after R. by in- 
denture, in conſideration of 145. 135., aſſigned the premiſes to 
W. for the remainder of the term, who foon after by indenture 


aſligned over to M., who entered and took poſſeſſion under that 


aſhgnment. The plaintiff S. afterwards applied to M. to take the 2 
premiſes, which he conſented to, and the following agreement | 

was entered into: Agreed between S. and M. for &c, (che pre- 

« miſes, naming them), S. to have the houſe on the terms as 

« mentioned in the leaſe, and to pay 8/ 10 f. over and above the FO 
&« rent annually towards the good will already paid by M. 8. 
the plaintiff took poſſeſſion of the premiſes, under the agreement, 
be being entitled to the reverſion (after the determination of the 
8 years term) at the time the agreement was made. The defend- 


tion on the caſe reſerved at Ni. Pri. for the opinion of the court 
was, whether, M. could diſtrain for any and what rent. The 
court were of opinion, that the agreement was a ſurrender of the 
whole term. That Af. had no right whatſoever to diſtrain ; for 
as to the rent in the leaſe, if the original leſſor were even tenant 


to the leſſee under the agreement, yet as having an intereſt in the e | 


premiſes M. was to pay rent to the plaintiff, The conſequence 
was, that the plaintiff had a rent in his own hands that balanced | | 
the rent claimed, ani then there was nothing in arrear. And as * 


to the 8 J. 10 f. they ſaid, that was not to be paid by way of rent, 


but was intended to be a payment of a ſum in groſs, for which M. 
might maintain an action of 'aſumpht. Smith v. Mappleback, 
Mich. 27 G. 3. 1 Term Rep. B. R. 441. | 


tenant» had notice from both of their intereſt, but one of them ohr % 
having demanded the whole of the rent, and indemnified the te- wn for 
pant, he paid the whole rent to that one; whereupon the other their ſeveral 
diſtrained for a moiety, which it was determined he might do, — hey 
mats anna ian Data conan oF 
; . ; _ ., Mm3 | 5 


- 


Diſtreſs. 


the other not to do 16. Harriſon v. Barnby, | Eoft. 33 G. 3 
& Term Rep. B. R. 246. won 


in | : p +45; 88 

| coreant, where the covenant is entered into with both, or in debt for rent, Se. Per Lord Kenyon, 
C. J. 5 Term Rep. B. R. 209. e N . STE 
wen,. (E. a) Taken. How. And where. 


3 8 7 the outer door of a houſe be open, one may break an inner 
| door to take a diſtreſs. ' Browning v. Dann, Mich. 9 G. 2. 


denn . 3) Sold. In what Caſes it may be. 


12 th P* treſpaſs the defendant juſtifies under a diſtreſs for rent, 
| and ſhews that he gave notice according to the act of par- 
liament, had the goods appraifed by perſons ſworn before the 
\ - - headhoraugh, and ſold, and the furplus left in the hands of the 
conſtable: the plaintiff replied de injuria ſua a ab/ſque tali 
© cay/a, and on the trial there was a verdict for the defendant. 
But the court ſet aſide the verdict, for by the defendant's own 
| ſhewing the ſale cannot be juſtified, it appearing there was a 
conſtable preſent ; ſo that the headborough had no power to 
adminiſter the oath: Broome v. Rice and another, Trin. 4 G. 2. 
Str. 873. IS hep 8 
pe. If the perſon diſtraining is ſworn as one of the appraiſers, it 
is illegal, for he is intereſted in the buſineſs ; and the ſtatute ſays, 
that he with the ſheriff, Sc. ſhall cauſe the goods to be appraiſe:l 
by two appraiſers to be ſworn. Andrews v. Rufſell and others, 
Bf. 26 G. 3. Bull. Ni. Pri. 81. | 


gViner 130, * (E. 4) Impounded. Where. 


1. TH defendant juſtified impoundingcattle damage - ſeaſant; 
and on evidence it appeared he put them into the next 
pound, though it happened to be in another county. And on 
3 Lev. 48. the Ch. J. held it did not make him à treſpaſſer, 
though it ſubjected him to the penalty in the ſtatute 1 & 2 P. & 
M. c. 12. Gimbart v. Pelah, Trin. 21 G. 2. Str. 1272. 
2. The offence created by the ſtatute 1 & 2 P. & M. c. 12. 
is the impounding of a diſtreſs in a wrong place; if two, three, or 


four impound it wrongfully, it ſtill is but one act of impounding, 


and cannot be ſevered. It is but one offence, and therefore ſhalt. 
be ſatisfied with one forfeiture. Per-Lord Mansfield, C. ]. 
Crap. 612. ee eee 


8 Diſtreſs, . 535 | 


(F) For an Amerciament. [In what Caſes] - - gViner 132+ 


Diſtreſy may not be for an entire ſum, where there are 
ſeveral amerciaments due for diſtinct offences, as each 
amerciament ought to be levied ſeparately: Clarke. v. Lucas, 
Mich. 2 G. 2. Gilb. Diftr. 65. (3d ed.) 8 


* 


(H) What Thing may be diſtrained (a). Ando 

a) ; 

letter (I), Burr. Rep. 1498. to 1504. Ir being ſtarted as a point by counſel, that fince the fatute 

2 W. & M. c. 5. all goods are liable to diftreſs for rent, on the ground that a diſtreſs mult now be con- 

fidered as a ſtatute-execution, Lord Kenyon, C. J. obſerved, that it would be ſufficient to decide that 

caſe when it ſhould ariſe ; but as it ſtruck him then, that act of parliament had not taken away all - 
vileges from diſtreſs, but had merely given the power of ſelling thoſe thingy which might have been 

diſtrained before. Yide 4 Term Rep. B. R. 565, 6, 7. | 


1. PHE declaration in replevin was cepit in quedam loco vogat. 
1 a barn carectat. tritice In garbis. Objected that ſheaves af 
2orn could not be diſtrained, this being not for rent, but for the 
arrears of an annuity; and a cart load muſt in this caſe mean 
quantities, and not a cart loaded with ſheaves, for ſheaves in a 
cart may be diſtrained. But per cur.—The word carefat. ſigni- 
fies the cart loaded with ſheaves as well as a cart load, ſo a good 
| diſtreſs, and a good count. Horton v. Arnold, Trin. 4 G. a. 
Forteſc. 361. | | Uefa | 
2. Treſpaſs for entering the plaintiff's cloſe called the park, 
and taking his deer; the defendant juſtifies the taking as a diſ- 
treſs for rent arrear, to which there was a general demurrer. 
And it was inſiſted for the plaintiff, that theſe deer were not 
diſtrainable ; rſt, becauſe they are fere nature; ad, becauſe they 
are hereditaments; 3d, becauſe part of the thing demiſed; and, 
4th, becauſe ſuch a diſtreſs was never known before. But it was | 
ſaid as to the firſt reaſon, that the reaſon why deer are ſaid not 
to be diftrainable is, becauſe they were conſidered as things not 
of profit, and in which po man could have a valuable property; 
but that fails now the plaintiff himſelf calls them his in his 
action; the defendant in his plea deſcribes them as the property of 
the plaintiff, which is confeſſed by the general demurrer. As to- 
the 2d reaſon, that this is not properly a park but only one in 
reputation. As to the 3d reaſon, though generally a part of the 
thing demiſed, is not diſtrainable, yet in this caſe it appeared chat 
the deer were not a part of the demiſe, becauſe ſaleable before, 
the end of the term. As to the qth, the Chief Juſtice ſaid, that a 
reaſon ab inuſu is generally a good reaſon, but the nature of things 
may in time change; it is now well known they are become chat- 
tels of profit, and the practice of grazing them ſo general, as to be 
deemed a good improvement of a farm: the reaſon of the thing 
therefore being altered, the law muſt vary with it. Davis v. 


Powell and athers, Hil, 11 G. 2. Rep. Ca. Prad. C. B. 146. 
8 Mmq 3. Trover 


weayer ©  trary way, 1 Sid. 440. and even there a" 
| make linen lf OP 


At the time of the diſteſs there were no other gogds upon the premiſes. 
treſa. unn _— fc; Hil. 32 G. 3. 4 Term Rep. 565, 


2 Trover for 2 ſtocking-loom. Upon a ſpecial verdict it ap- 


(0) The an- diſtrainable z 1ſt, things annexed to the freehold (a); 2d, things 


which ftated it could not be reſtvred in the ſame plight, for the ſtocking then 
| . reaſon is, be- 


the 
8 — cauſe when it is in the cuſtody of any perſon in actual uſe, it can- 


ter, employ- catalla 775 and thoſe in actual uſe. 14 H. 8. pl. 6. Cro. Elis. 
ed M, 3a 549. Moore, 214. There is but one caſe which looks the con- 
eis made; and 


5, J. ſaid, he was far from thinking that caſe to de law. 


* tapes for © Simpſon v. Harcourt,” Mich. 18 G. 2. cited per Buller, J. 4 Term 


them, and ' - 

for that pur- Rep. B. R. 568. = X | : | 

poſe lent him two looms, one for himſelf and the other for his wife, to weave npon, and afterwards a 
third. M. and bis wife worked upon two of the looms, and a journeyman of M."s had been ſeen to 
work upon one of them. M was riot to pay for the uſe of the loams, but was to work for the plaintiffs 
only, which was cuſtomary there. Tbe defendant had diſtraiſſed and fold theſe looms for rent in arrear. 
court were of opinion 


that the diſtreſs was well taken, it not being ſtated that the looms were in uſe at time of che diſ- 


* Vide letter (A), pl. 1. 


diſtreſs 


a poor rate where there are other diſtrainable goods 


\ fu ficient, 


4. Took the queſtion whether averia carucæ _ taken as a 
for 


„ 8 


we 


trial that part of 


wy TE" FT 5D _ ow © 0 74 _ rwyy 


-  diſtrain them for his entire debt (a), even after aſſignment or ſale ere 


* 
2 


, - 
* 6 . 
. . - 
-. ” 
. ... 
* - 


ſufficient, it was held they might; and Lord angel faid, the 


ſolid diſtinction is, that the _—_ under the 43 Blr. and 
the like acts of parliament is but partly analogous to the common 


law diſtreſs, (as being repleviſable, Or.) but is much more ana- 


logoys to the common law execution, {like a F. fa; where the | 
ſurplus after ſale mall be returned,) where averia caru cd my be 
diſtrained, although there be other ſufficient diſtreſs. © Hutchins v. | 


| Chambers and another, Eoft. 31 G. 2. Burr. Pp 


| 7; FBS 5 
5. In treſpaſs for taking ſundry articles, the defendaht jbſtified s. C. Ein. 
the ſeizing of the goods as a diſtreſs for rent; and it appeared at the N. P. Ca. 
the things taken were the wife's and children's pre, 
clothes while they were in bed, which they had taken off the pre- N. P. bat. 


ceding evening, and meant to put on again when they got up, as 22 £ 
does 


they were in the daily habit of wearing them. The defendant does got ah. 
had a verdict, upon the principle that wy were not in actual uſe. pear. Lord 
Biſſert v. Caldwell, Hil. 31 G. 3. at V. P. Vide Hunt's edit. of Copen is 
Gilb. Diſtr. 49. 3 bes e N — «coy 
laid, that whether wearing apparel could be taken as a diftreſs has long beet 6 wexets, queſto, but he 
thought they could now be the ſubjeR of a ciftreſs. Aud it is d e plaintiff had a verdi& and 12. 
N e Ear ar of which wes then eating, wer FANNIE eee 
caring a „ lome whic , << 
jr might wel be, 2 Smich, Mich. 35 G. 3. Eis. N. P. Caſes. 206. | — 


(H. 2) The Goods of whom may be diſtrained. 2c 
WW HETHER goods be the property of the tenant, or a ſtranger | 


is perfectly immaterial, provided they be on the premiſes, 
and be not privileged by law from being diſtrained. Vide Gorton 
v. Falkner, Hil. 32 G. 3. 4 Term Rep. B. R. 565. 


; I , / | 
(I) The Goods of whom may be diſtrained. [And . 
in what Place. ] (a) | (On. 
N | | | ein | Barr. Rep. 1498. to 1504. 
1. \X7 HILST the s of a bankrupt remain on the premaſes, But if the 
W they are 1 the diſtreſs of the landlord, and he may — . 


by the aſſignees, if they are not removed; and the reaſon is, be- fromthepre- 


cauſe no proviſion is made in caſe of bankruptey in the ſtatute, — Kos 


which gives the landlord a year's rent on executions. Per Lord jos his lien, 


Chancellor in Ax parte Plummer, 12 G. 2. 1 All. 10g. d canonly 


come in pro 


| rata wich the reſt of the creditors. Yide Ex parte Deſcharmes, 1 Atk. 103- Ex parte Grove, ib. 104» 


Ex parte Dillon, Co. Bank. L.214- Brady! v. Ball, 1 Bro. C. C. 427. Co. Bank. L. 218, 
() The rent was a year and a quarter. : 


2. A race-horſe diſtrained for rent at a ftable on Barnet com- 
mon, half a mile diſtant from the inn, the ſtable no part of the 
inn. Horſe diſtrainable. Judgment (in caſe made at trial) for 
the avowant. Plaintiff has no remedy but againſt the innkeeper. 
Crofer v. Themlinſon, Hil. 32 G. 2. — ” 


_ 


3. Replevin 


Diſtreſs, 


3. Repoi for” a four-wheeled carriage of the plaintiff. | je the 
- cn avows the as a diſtreſs for rent due from M. W. the le 
| 2 defendant's tenant of coach-houſe in which the ſame was p_ 
taken. Lo which the plaintiff pleads, that the coach-houſe is ohh 
parcel of certain common coach- ho uſes and ſtables occupied by v. He 
| the (aid M. V. in his buſineſs of a common and public livery- 
3% ſtable-keeper, and the plaintiff's carriage was ſtanding at livery | * 
there when diſtrained by the defendant. Demurrer and joinder. - 1 
* Alter argument the caſe ſtood over, and in the next term the de- me 
7 fendant moved for and had judgment upon the ground of its © ems 
deing part of the profits of —＋ premiſes, which diſtinguiſhes it bord 
from the caſe of goods ſent to be manufactured. rancis v. a2 
366.4 . * . . n Sa. 
caſe 
2 152. n By a common bew. In de Houle. lor 30 
what other nan, 

8. c. Rep, 1 N treſpaſs for taking goods, the defendant juſtifies, that he de- 1 
5 F miſed fome tenements to the plaintiff for one term, and others ; 

— — for another term ; and there being rent in arrear on both demiſes, 1. 
pe v the de. he diſtrained the goods. And on demurrer it was held ill, for 5 
——_ were theſe being ſeparate demiſes there ought to have been ſeparate then 
| ext in one diſtreſſes on the ſeveral premiſes, ſubje& to the diſtinct rents, and good 
jodenture, no diſtreſs on one * can be good for both rents. Kae v. dy h 
1 Birkmire, Enft. 9 G. 2. Str. 1040. part) 
JVP „ not r 
» _ the meſſusge, and the rent thereof, were to commence immediately, the term in the fable not till a anath 

" furuce period, and fur a different rent : ſo that though it was one deed, yet they were two diſtinct de- - 
m-ſes, and conſequently dittinct reverſibus. The defendant ſhould have ſhewn that he entered upon the tion f 
ſeveral premiſes as be was ſeverally entitled e eee day of 
e ee nn ge | ſtandir 
| NN 78 51 8 , 2. 
Wegs. (0. 0 Ar what Time it may be taken. by vi 
vir 
$ P. Bean I. — ROVER for a quantity of wheat. Defendant juſtified om” 
2 — I under a diſtreſs for rent. The diſtreſs was made in agair 
in Replevin, March, the term _—_ ended the Candlemas twelvemonths be- purſi 
Eaſt 280.3. fore, but it was during the time the wheat was in a barn, part of the d 
1 the demiſed premiſes, and alſo during the time allowed by the pled 
4 Lough- cuſtom of the country to the off-going tenant to get in and diſpoſe 3. 
. boroughſaid, of his off-going crop. At the trial of the cauſe it was inſiſted for poun 
- If bye 1 the plaintiff, that the diſtreſs was bad at common law, and not Ste. 
the landlorg Within the ſtatute 8 Arn. c. 14. F 7. But Skinner, C. B. was of "wu 
and tenant opinion, that e. the tenant's right to continue he was imme- dwel 

the coorat diate tenants and could have maintained-treſpaſs.. And he ruled 


___ con- for the dant. Lewis v. Harris, Hereford Summer A es 
ee 1 H. Blackft. J. ( a). 8 


yon 
time for which they originally contrafted, 22 the original contract 
K . Mi 


a» - 


: Diltreſs. © 539 
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whether the intereſt and connexion between the landlord and tenant be eftimared by ſuch holding aver, oc. 
by the aperation of cuſtom like that in the caſe. His lordſhip ſaid that Skioner, C. B. bad taken the 
opigion of all hs berthren of the Exchequer, who agreed wich bie io his decian in the caſe of Lewis 
2. Where the leflee of land dies before the expiration of the 
term, and his adminiſtrator continues in poſſeſſion during the re- 
mainder, and after the expiration of it, a diſtreſs may be taken for 
rent due for the whole term, by virtue of the three principal ſtatutes 
concerning diſtreſſes. The 32 H. 8. c. 37. / 4. enables the land- £ 
lord to diſtrain againſt executors and adminiſtrators ; the 8 Ann. 
c. 14. / 6 & 7. to diſtrain within fix months after the end of the 
term; and by the 11 G. 2. c. 19. / 22. the landlord may in ſuch 
caſe avow generally. Braithwaite v. Cookſey and another, Trin. 
30 G. 3. 1 H. Blackft. 465. | 


(O. 3) At what Time for Rent after their being Wg. 


taken in Execution. 


1. 9 Was outlawed, and an extent iſſued, and an inquiſition was pen che 
'* taken thereupon, and his houſe and goods ſeized by virtue inch Feb. 
thereof. The landlord moved upon the ſtatute 8 Ann. to have the {9,09 agantg 
goods delivered to him, ſuggeſting that they had been diſtrained P. tenant of 
| by him for rent three days before the extent. Per cur,—Not the 5:3 the 224 
party but the king only is concerned in the outlawry, and we can- F. 4 
not relieve the landlord upon this motion. Rex v. Southerby and for rent; 
another, Eaft. 2 G. 1. Bunb. 35. | | rb" | 
tion finds the goods then in the poſſeſſion of P. The extent was not executed till the 23d April, the 
day after the diſtreſs. * Motion that & might have the benefit of the ſtat. 8 Anne for his rent, notwitire | 
ſtanding the extent; but it was denied per cur. Rex v. Pritchard, Trin. 2 & 3 G. 2, Bunb. 269. 


2. An extent, bearing teſte the 4th November, iſſued againſt D., 
by virtue of which corn and hay were ſeized; but the landlord 
having diſtrained the ſame for rent the 29th October before, re · 
fuſed to let them go, upon which an attachment was moved for 
againſt him, the, goods not having been ſold within five days, | 
purſuant to the ſtatute 2 /. H M. No property was diveſted by * 
the diſtreſs, and they were in the landlord's hands only by way of 
pledge. Rex v. Dale, Eaft, 5 G. 1. Bund. 42. | 

3. The landlord's rent is to be paid without any deduction of 
g for the ſheriff, Gore v. Gofton, Mich. 12 G. 1. 

Sir. G4 3. 5 ; 

4. B. was ground-landlord of a houſe in which an under-lefſee 
dwelt, againſt whom executian was ſued out. 'The court was. 
moved for a rule on the ſheriff to pay B. a year's rent, purſuant 
to the & Ann. c. 14. But it was held, that this was not a caſe | 
within the ſtatute, which extends only to the immediate landlard,. De 
and a caſe, Carr v. 2 was mentioned to have been ſo ad. 


judged. Bennett's ch, 1 G. 2. Str. 78). 


1 


% „ . MB. Ade, r 


NR. 


ä b rent G re 
RR — year's gil ou of the 


"On ate ts | 


two er- rent, he moved the court fut a rule, but was denied, for the intent 


—— of the act was only to continue a lien as to one year, and to puniſh 


ſheriff's of- him for bis'laches if be he den in . Ry 


fice, onder 2. 
el Mich. 9 G. 2. Str. 1024. 


| levied and paid thi lap.» year's redt, and alſo the . | 


part on the ſecond, after which the landlord obtained the rule for mother year's rent; and therenpon 


the court diſcharged the rule: for, per cur. when/ tbe firſt execution was levied, plaintifF-accepted a 
year's rent, and now the ſheriff has paid awag the money levied he would bave another, which is un- 


reaſonable ; if he was entitled to it he ould have infifted upog it then; ax it is, the queſtion is too dif- 
ficult to be detefmined on motion; if he ther hs dane the hald wrong, Ck Ws Cart ge 
Note (1) in Nolan's ed. of Str, 4024. | 


'For more concerning the remedy of landlords for rent where 
the goods are taken in execution, vide tit. Rent (. b). 


— (P) Pound. [What i it is, and] how he ſhall alien 
CP | himſelf towards the Diſtreſs. 


1* an action on the caſc for ſelling eule diſtrained for rent in ar- 


rear, before five days had expired next after the diſtreſs was taken 


and notice given, it appeared at the trial that the plaintiff held 

_ © three rooms of the defendant; that three quarters of a year's rent 
deing in arrear, the defendant with three others his aſſiſtants on 
— Saturday the tath May diſtrained the goods, made an inventory, 
and gave notice of ſale. On Thurſday the 17th they removed the 


oods and fold them. At the trial, and afterwards on a rule to 
os cauie why a nonſuit ſhould not be entered, it was contended 


on the part of the plaintiff, that the five days given by the ſtatute 


For the party to replevy ought to be reckoned excluſive both of the 


day on which the diſtreſs was taken, and alſo of the day when 


. the fale was made. But it was determined, that on the 


Thurſday afternoon fire days from the time of the diſtreſs bad 


completely expired. Wallace v. King and others, Eaft. 28 G. 3. | 


1 H. Blackſt. 1 3. 
gViner 170: @ 3) Pound Breach. What is. And how 
| puniſhed. 
Vide Fitz. F a . be broken, the pound-keeper cannot bring an ac- 
Ka = tion, but it muſt be — by che party intereſted. Fer 
Fr. * Coup. 479. ; 
8 2. In an action for treble damages upon the ſtatute 2 V. & N. 


c. 5. for # pound breach, the declaration ſtated, that M. the 
plaintif 's tenant was in arrear for rent; that the plaintiff had 
diſtrained four pipes of beer for the ſame, | and had impougded 

| e oa _ 
an 


s 


Fel. other execution, and the ſherif refuſing to/levy him another year's 


as - 8 . C ” _ 
„ 


m ſell them ; and that the defendants broke the pound and car- 
ried away the pipes. The defendants were creditors of M., and 
acted under an aſſigument of his effects for the benefit of his cre- 
ditors; and it was proved on their part, that about an hour after 
the diſtreſs was made, while the plaintiff was yet upon the pre- 
miſes, (a public houſe, ] one of the defendants ſaid to him, Come 
to the bar with me, and I will pay you your rent and your de- 
mand; and at the ſame time he pulled out a purſe, and held it in 
his hand, to which the plaintiff anſwered no, I will not have the 
money, I will have the caſks I have ſeized. Subſequeut offers 
[7 to pay the rent were made to the plaintiff, which he refuſed, in- 
| fiſting upon the treble damages. The court were inclined to 
think that this was not a good tender, but ſaid, that at any rate a 
, tender after the impounding of the diſtreſs made was inſufficient, 
and that under the ſtatute 11 G. 2. this was an impounding. 
Frith v. Purvis and others, Mich. 34 G. 3. 5 Term Rep. 
B. R. 432. g | 82 ee 


% 
PF 
= * . ** 


(Q. 6) Actions and Pleadings, * D 


| | a 
1. TRESPASS for taking and impounding the cattle of the In replevin, 
plaintiff at Teddington in Middleſex. Defendants pleaded, e plaintitt 
that one of them is ſeifed of a cloſe at King flon in Surrey, and the taking bis 
other as his ſeryant, and juſtify the taking the cattle. there damage cattie in 
- feaſant, and that they drove them to and impounded them at T., Maket- 
as it was lawful, Cc. Upon demurrer it was objected, that the gefendant 
damage feaſant is local, and the defendants ought to have tra- pleads the 
verſed the taking and impounding at T. or any where elſe than at 
L., but it was anſwered and agreed by the court, that the im- er firms. 
pounding at T. is a detaining aud taking at T., and to have tra- Ar the trial | 
verſed the taking at T. would have been a good cauſe of demurrer; = 1 
or if iſue had been joined on ſuch a traverſe, the defendants muſt the cattle - 
have been gone for the cauſe aforeſaid. Ryley v. Parkhurſt, Trin. were in the 
2122 G. 2. 1 Will. 219, | : | a hs 


the defendant at Market- ſtreet, where be was driving them to the pound, it was inſiſted that the plain- 
tiff had not proved his declaration, that the cattle were taken at Market-fireet, and the defendant 
proved that they were firſt taken at Hardhall, I he plaintiff had a verdi&, ſubject to the opinion of 
the court. And judgment was given for him; for if the defendant took them wrongfully at firſt, the 
wrong was continued to any place where he had them. The defendant's evidence was irrelevant, and 
immaterial on the iſſue, and ought not to have been admitted, unleſs he had pleaded in abatement. 
Wal:on v. Kerſop and another, Mich. 8 G. 3. 2Wilf, 354+ Vide Martravers v. Foſſett, 3 Will. 295. 


2. Treſpaſs for taking and impounding the plaintiff's cattle, 
and keeping them in the pound ſo cloſely confined together, that 
by reaſon thereof one of the beaſts died. The defendant pleads, 
it, Non culp. to the whole declaration, and thereupon iſſue is 

Joined: 2d, A juſtification under the corporation of London, that 
he took the cattle damage - feaſant, and put them into the pound, 
as it was lawful for him to do. Replication de inj. ſua, and there- 

upon iſſue is joined. The jury gave a verdict for the plaintiff 
. a E r upon 


> 


- 
* 
* 
o 
* 


upon the general iſſue, and the value of his beaſt that died in 


damages: upon the other iſſue on the juſtification they found for 
the defendant. It was moved that judgment might be entered 
for the defendant, becauſe the jury have found for him upon the 
juſtification. And per cur. The juſtification is in anſwer to the 
whole treſpaſs in the declaration, which is only the taking and im- 

pounding all the reſt, as the dying of the beaſt is only aggrava- 
tion. if the plaintiff would haye infifted that the defendant had 
abuſed the diſtreſs, he ought to have replied, that after the ſaid 


- diſtreſs the defendant abvſed it fo and fo, and have concluded 
with an averment, and this would not have been a departure, be- 


cauſe he who abuſes a diſtreſs is a treſpaſſer ab initio. Judgment 
for the defendant per tot. cur. Gates v. Bayley in C. B. Trin. 
9 2 Will. 313. | | 5 
- 3. Replevin (in the K. B. in Ireland) for taking goods out of a 
-, dwelling-houſe. Avowry for rent in arrear. Plea in bar, that 
long before the taking of the goods, to wit, on, c. the defendant, 
with force and arms, unlawfully entered upon the garden, part of 
the premiſes, and with force and arms unlawfully and injuriouſly 
did break and pull down the roof and cieling of a ſummer-houfe, 
-part of the premiſes, and tore up the benches therein, by means 
whereof the plaintiff had been deprived of the uſe of the ſummer- 
houſe from thence until the taking of the goods. Demurrer and 
joinder, and judgment for the plaintiff. But upon error brought, 


the court of K. B. here reverſed the judgment, for the rule of law 


zs clear, that to occaſion a ſuſpenſion of the rent there muſt be an 
eviction or expulſion of the leſſee ; but here the plea ſtates merely 
a treſpaſs and no eviction. The defendant ſhould have pleaded 
eviction, and then the facts that are now ſtated might have been 


" ſufficient for the jury to have found a verdi& in his favour. 


Hunt v. Cope, Hil. 15 G. 3. Coup. 242. 

4. Trover will not lie for goods taken under an irregular 
diſtreſs, it not being a remedy which can be purſued fince the 
ſtatute 11 C. 2. c. 19. as it tends to place the landlord in the 
ſame ſituation as before the paſſing of that act, by conſidering him 
as a treſpaſſer ab initio. Wallace v. King and others, Eaft. 28G. 3. 
1 H. Black. 13. e 74 

5. In treſpaſs vi & armis for taking the plaintiff's goods. Plea, 
the general iſſue. The evidence on the part of the plaintiff proved 
the taking of the goods at Norwich as a diſtreſs for rent of certain 
* premiſes lying in Somerſetſhire. The defendant would have given 
in evidence; that the rent being in arrear for the premiſes in Somer- 


fetſhire, the plaintiff had clandeſtinely removed the goods in queſ- 


tion to Norwich, where the defendant had followed them, and 


ſeized them as a diſtreſs for the rent in arrear within the 30 days - 


allowed hy the ſtatute 11 G. 2. c. 19. But it was objected, and ſo 
ruled by Rooke, J. that if the defendant meant to have relied on the 
ſpecial matter he ſhould-have pleaded it, for the 21ſt clauſe of the 
ſtatute relied ou allowing defendants to plead the genetal iſſue, 


5 


n. 


. KKL F 8 48 8˙ 


was confined to the caſe of an entry on the premiſes chargeable 
with the rent to a diſtreſs and ſeizure of the goods on the pre- 
miſes, or in the words of the ſtatute THExEUPoNn. Paughan v. 


Davis, Mich. 35 G. 3- Eſpin. Ni. Pri. Caſes, 257. 


(R. a) Cauſeleſs and exceſſive Diſtreſs. Remedy for i. 


543 


gViner 174. 


x, JT is Culficiently eſtabliſhed, that a general aden of treſpaſs Ost- 
cannot be maintained for taking an exceſſive diſtreſs : the del to the 


remedy is by ſpecial action founded on the ſtatute of Maribridge. 
Hutchins v. Chambers, Eaſt. 31 G. 2. Burr. 579. ; 


contrary, 
wh:ch was 
an action of 
treſpaſs, 


when fix ounces of gold 4nd 700 covers of Kirar wore taken for 63. 8d, which war holden to be an 
exceſſive diſtreſs. But that appeared upon ace of it, and upon the pleadings, to be exceſſive, and 
ſo the court expreſsly declared. Befides, it was a diſtreſs of gold and filver, which are of certain, known 
value, and even the meaſure of the value of other things. But it was there holden, that in all other 
caſes of goods or things of arbitrary and uncertain value it muſt be an ation on the ſtat, Moir v. 


 Munday, Hil. 28G. 2. cited Burr. 590. | . | 


2. There can be no remedy upon the ſtatute of Maribridge _ 


where there is a remedy at common law, nor if the plaintiff has 


recovered in replevin, can he afterwards bring an action on that 


ſtatute; for an action on that ſtatute is founded on there being a 
cauſe of diſtreſs, of which the recovery in replevin ſhews there 
was none. Moreover, in replevin damages were recoverable for 
the taking, and a man ſhall not be permitted to ſay there was a 
cauſe of diſtreſs after he has recovered on the ground of its being 


unlawful. Phillips v. Barryman, Trin. 23 G. 3. Gilb. Law of 


Diftr. by Hunt, 68. 


3. An action of trover for certain goods, was brought to try Nu Bur. 


the bankruptcy of G., who was the landlord of the plaintiff, of 


- the houſe ſhe inhabited. The defendant was aſſignee under the 


—— 


goods, paid him L for rent and 407. for the expences. It ap- 


* 


commiſſion, The judge who tried the cauſe reported, that V. 
by order of the defendant as aſſignee entered the plaintiffs houſe, 
and diftrained her goods for rent in arrear to the bankrupt. He 
declared this to the plaintiff at the time of the ſeizure, and gave her 
a written notice to that effect. The plaintiff, to redeem her 


peared further, that the debt of the petitioning creditor accrued 


2657. 
Tiokler v. 
Poole, 


and became due after the reputed acts of bankruptcy of G. It 
was objeCted, that this did not amount to a converſion. But in- 


aſmuch as it appeared that the diſtreſs made by the defendant 
under the aſſignee of the bankrupt was iHegally made, becauſe he 
was not the legal aſſignee, the court were of opinion that the ac- 


tion might be maintained. Shipwick v. Blanchard, Eaft. 35 G. 3. 


6 Term Rep. B. R. 298 
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grins. (. 0 Several Diſireſſes ame Thing. Law 


. _ ful in what Caſes. 


t, three others were rds taken under 


not being 


the ſame warrant and a queſtion was made, Whether the ſccond 
\- diſtreſs could be juſtified, when enough might have been taken at 
irſt if che diſtrainer had thought 


proper? And it was held to be 
juſtifiable. And Lord Mangfeld Tai, that a man who has an 
entite duty ſhall not ſplit the entire ſum, and diſtrain for part of 


| t at one time and for other part of it at another time, and ſo roties 


* 


* 


gViner 178. « (8 How it is to be taken. 


ies for ſeveral times, for, that is great oppreſſion. But if a man 


ſeizes for the whole ſum that is due to him, and only miſtakes the 


value of the goods ſeized, (which may be of very uncertain, or 


even imaginary value, as pictures, jewels,” race-horſes, &c.) there 
is no reaſon why he ſhould not aſterwards complete his execution 
by making a further ſeizure. Mar ad bo Chambers & al., Eaft. 
32 G. 2. Burr. 579. A 


Notice for what | a 
. Diſtreſs is taken. 


17 was obj ected that a notice of diſtreſs, (under the 2 V. & M. 

Al, 1. ki 5. / 2.) ſtating the rent diſtrained for to have been 
due at Michaelmas, when, aceording to the terms of the demiſe, 
the rent was only payable in May, was irregular; but it was ſaid 
by Buller, J. that it was not neceſſary by that ſtatute to ſet forth 
in the notice at what time the rent became- due. Hy v. Galli- 
more, Mich. 20 G. 3, Dovgl. 279. 


For more of Diſtreſs in geen, ſee Ty Rent, and otter 
proper GALE | 


\ N 


— 
20 _— — 


Donattve. 


5 85 (5) Conſidered how. 


1. Nn in full poſſeſſion imme- 
I nd if any other perſon takes the 


diately on the nomination, a 


rents and profits, he may maintain an action for money had and 


received. Por ai Rex v. Biſhop of Chefter, * 


» 


were taken as a diſtreſs for 8 agor's 8 which | 


77 ˙ u Ü C.. 9.4445 4x 
”” 


ducted not being applicable to donati 


Z. R. 403. 8. P. Per Grey, C. J. and Gould, J. in Peel! v. 

Milburn, 3 Will. 363. MOSS | * 1 | | 
2. But if the donative had been twice augmented by Queen 

Anne's bounty, the nominee cannot recover in ſuch an action 

without a licence has been granted to him by the biſhop. Per 

Buller, J. ibid. Powel v. Milbank, Mich. 12 G. 3. 1 Term Rep. | 

B. R. 399. 66. | Nute; This 


; | would ceaſe 
to be donative by 1 G. f. ſt. 2. c. 10. infra. This caſe ſeems to have been a continuante of the ſame 


diſpute, and between the ſame parties, as that of Powel v. Milburn, infra. 


3- The incumbent of a donative having the cure of ſouls is Dr. Wood 
within the 13 Eliz. c. 12. and the 13 & 14 Car. 2. c. 4. and %% in his 
obliged to comply with the requilites therein. Powel v. Milburn, 1 V. 430 @ 
3 Will. 355. | 5 eb | — 


a donative with the cute of ſouls is within the ſtatutes concerning fimony and pluralities, yet if the 
donative is the ſecond preferment taken, the living would not be void, the words . inflituted and in- 


opinion, 


4. But in an action for the meſue profits, in order to try the right 
to the donation, he need not prove that he had conformed to 
theſe requiſites, or had a licence from the ordinary. hid: 


(O) Power of the Ordinary, W 


5 Wir the curate of an advowſon having cute of fouls has 


attendant viſitations, it is ſufficient evidence of its being a 
perpetual cure, and not a donatives Per Lord Mansfield in Powel 
v. Milbank, 1 Term Rep. B. R. 400. | | 


ö (E) Right of the Patron preſerved; in what Caſes. gViaer 182, 


. J Being ſeiſed of the adrowſon of a donative, the church See popu 
becomes void, and then A. dies, having firſt made his (> 
will and appointed plaintiff his executor, who 3 a guare im- | 
þtdit, as ſuppoſing himſelf entitled to this turn. But after two- 
arguments in C. B. the court held, that the right of donation de- ws. 
ſcended to the heir, and that the executor had no title, as he 


Would have had if this had been a preſentative benefice, and the 2 


judgment was arreſted. Repington, executor, v. the Governor of 
Tamworth ſchool, and Collins, clerk, 2 Wil. 150, > 
2. A patron to a donative can never be put out of poſſeſſion by 


an uſurpation. Per Pratt, C. J. ibid. 


F) Deſtroyed. SViner 194; 
1. BY 1 C. 1. fat. 2.6.19: f. 6, J. donatives having the cure of f 


ſouls, and receiving Queen Anne's bounty, are made 
the ſame muſt be. duly and con- 
Nn - ſtantly 


tual cures and benefices; an 


Donatibde. 


* 6 
ſtantly ſerved 5 and if they ſhall be ſuffered· to remain void for fix. 


— 


months, they ſhall Japſe in like manner as preſentative livings. 
2. By ect. 14. All ſuch donatives as at the time of their 
* augmentation are exempt from all eccleſiaſtical juriſdiction, ſhall | 
by ſuch augmentation become ſubject to the viſitation and juriſ- | 
diction. of the biſhop of the dioceſe wherein ſuch donative is. 
3. But it is provided by /e?. 15. that no donative ſhall be aug- 


„ mented without the conſent of the patron in writing under his a 
e hand and ſeal. e g ; 
For more of Donatives in general, ſee preſentation, and Watſon's g 
: Complete Incumbent, and 2 Burn's Ecci. Law, tit. Donative. 3 
* — — — — t] 
ca) Double Pleas, 1 
he „„ ar 
| 92 cl 
; „ ſt; 
. | : n 
. (A) Double Plea. What 3 i P, 
: - 17.4 plea conſiſt of one connected propoſition, though it be os 
; formed from multifarious, circumſtances, it is but a fingle 7 
plea and may be well; /ecus it is, if it be formed of many diſtinct 7 
propoſitions. Vide in Bolts v. Purvis, Trin. 15 G. 3. Blackſt. 25 
Kep. 1028. N e | 
r (5) Allowed: Ia what Caſes (4). 
(a) Vie tit. | 


Dower, letter (M a), pl. 7.—1t is not uſual for the court, upon motion for leave to plead ſeveral pleas, 

to go into the confideraiion of the materiality of the pleas, and the doing thereof would open a door for 
almoſt endleſs altercations. Coutts were formerly a little ſtrict as to the giving of leave to plead ſeveral 

pleas ; but it has of late years been the practice to give leave to plead any number of pleas, provided no 

two of them be ineonſiſtent with each other. Per Lee, C. J. in Crozier v. Storke, Eaſt. 25 G. 2. Sayet, 28. 
In Barnes's Notes, title Plesdings, and in Stringe's Reports, there are a number of caſes as to the 
allowance and diſall»wance of double pleas, which it is thought unneceſſary to inſert here, it being ge- 
nerally underſtobd that, ſubject to a very few Exceptions, the defendant may now plead as many ditietent 
matters as he ſhall'think neceſſary for his defence, though they may appear to be contradictory, or incon- 

_ Giltent. Vide Tidd's Pract. 588, Com. Dig, title Pleader, letter (E. 2). | | 


7. JPON an information of debt upon a bond to the crown, it 
was moved on the behalf of the defendant for leave to 
plead non eff factum and conditions performed, which was granted. 
The Attorney General v. Snow, Hil. 7 G.1. Bunb. 96. -' 
V2. It was moved upon the act for the amendment of the law, 
4 Ann. c. 16.) that the defendant might be at liberty to rejoin 
| double, but the court held it extended only to the.caſc of pleading, 


at fuſt. Jarren v. Jvie, Trin. 5 G. 2. Sir. 9 . 
STO a 0 LITE OTE A 3: It 


4 - 
>» 
»/ * 5 — " 44 4 +» a 


* LR * 


ert 


Prat. Reg. C. B. 318. 


Double Pleag. 347 
8. It was refuſed to let the defendant plead non aſumpfit and a % P. Alder- 
nv. - 
tender. Baker v. V. etbrooke, Eft. 6 6. 2. Str. gag. | 0 AREA 
22 G. 2, Rarnes, 359. Dougal, v. Powman, Mich. 11G. 3. Black, 723. Kay v. Patch, Trin. 
27 G. 3. cited 4 Term Rep. B. R. 194. The defendant (ha'l not be permitted to plead nn afſumpſit to 
the whole, and a tender as to part, becau'e, if the general iſſue be found for the defendant, it will then 
appe ir on the reccrd that no debt is due, and yet that the Jetendant admits ſamething to be due. Per 
cur. in Maclellaa v. Howard, Hil. 31 G. 3. 4 Term Rep. B. R. 194. s | 
Jo it was not permitted to plead to debt on bond non eff factum, and that the whole except 63 7. had 
been paid, which 63 J. was tendered to the plaintiff befote the day on which it became due, leſt theis 
ſhould be an incongruity on the record; fince, if the defendant ſucceeded on the firſt plea, it would 
appear that there never exiited ſuch a bond as bat declared on; yet that the defendant admitted that 
ſomething was due on the very ſame band. Jenkins v. Edwa ds, Hil. 33G. 3. 5 Term Rep. B. R. 97. 
But in treſpaſs not guilty and a tender of amends were allowed; Gerring v. Manning; Trin. 32 & 


330 2. Barnes, 366. Martin v. Keſterſlow, Eaſt. 16 C. 3. Blackſt. 1093. 


4. In ci. fa. upon an old judgment, the defendant, who was 
the terre tenant, had leave to plead double; payment of the money 
recovered, and that the defendant in that judgment. was not 
ſeiſed. Ellis v. Mortimer, Trin. 8 G. 2. Rep. temp. Hardw. 153. 

5- Action on the ſtatute to prevent bribery and eorruption. In a 5 }am 
Motion to plead double, viz. quod null. tal. perſona in rerum natura, 5 
and nil debet. And per cur. Let the rule to ſhew cauſe be diſ- i was Hl 
charged. You cannot plead double in an action upon a penal, that the de- 


ſtatute. Beſides which, the firſt plea is in abatement, and repug-, . 1. . 


a ö plead double, 
1 N the act for 
the amendment of the law excluding popular adions. Morgan v. Luckup, Ti. 9 G. 2. Str. 1044. 
Rep. temp. Hardw. 262. S. P. Lookup Eſq. v. Frederick, Batt. Hil. 31 G. 2. Barnes, 365, Law 
gui tam v. Crowther, Eaſt, 28G. 2. 2 Will. 21. Heytick v. Foſter, Trin. 32 G. 3. 4 Term Rep. 
R. 701. 


© 6. In treſpaſs, the defendant pleads firſt not guilty; and after- V, Reyie 
wards he pleads © by leave of the court according to the ſtatute,” be 
juſtifying, and concludes with an averment; and then pleads a a 009 
third plea, without ſtating it to be by leave. To this the plaintiff 


demurred ſpecially, But it was faid by Lee, C. J. and Chapple, J. 


that the words being © by leave of the court according to the 
« form of the ſtatute,” the leave of the court ought to be taken 


to extend to both the juſtifications. But of this Probyn, J. doubted, 

the firſt Juſtification being concluded; but he faid, that if leaxe 

was not granted to plead the laſt, it is an irregularity which ought | 

to be taken advantage of by motion, and it cannot be objected to 

by way of error. And to this the Chief Juſtice agreed, who alſo 

faid, that ever ſince the act it has been the practice to ſhew on 
pleading double that leave was granted by the court: Aud this 

ſeems reaſonable, becauſe at common law duplicity is Il: Bars 
tholometu v. Ireland, Hil. 11 G. 2. Andr. 108. 3 . 
7. Defendant was allowed to plead * adminiſtravit and a ſets 8. C. Pratt. 
off; without an affidavit. Ceſent v. Etherington, Trin. 14 & 15 — C. B. 
G. 2. Barnes, 347. . nne 
nett v. Harriſon and another Execbtors, Mith. 15 O. 2. Barnes, 348. And vide Matthews v. Statham 
Executor, Hil. 28 G. 2. Barnes, 363. N TE th "ts f 


8. In trover, the defendant had a rule to plead not guilty, and 


& general releaſe from one of the plaintiffs. Theſe pleas are not 
* | oy | Na oe contradictory. 


\ 


us | 


Douhle Pleas, 


; — The releaſe is general, and not particular, and 
cannot in this caſe be given in evidence under the not guilty. 
SBͤtrele and others v. Pindar, Mich. 15 G. 2. Barnes, 347. 
9. In treſpaſs, defendant was allowed to plead not guilty, and 
| fo much paid in fatisfaQtion for all treſpaſſes to ſuch a time. 
Wed 44 Lacy v. Lock, Eaft. 15 G. 2. Barnes, 349. - 
| 10. In guare Fapeds at the ſuit of the crown, a rule to ew 
cauſe why the defendant ſhould not have leave to plead doubly 
was diſcharged. The ſtatute 4 Ann. c. 16. does not extend to 
ſpits where the king is a party, unleſs for a debt immediately ow- 
ing, or revenue. Vide 24th ſedd. of hy fat. Rex v. the Archbiſhop 
| 3 Eaft. 18 G. 2. Barnes, 35 
. Defendant had pleaded * 1 as by leave of the court, 
\ 48 he had obtained no rule for that purpoſe but a judge's 
order. Plaintiff moved that either three of the four pleas, or the 
words by leave of the court” might be ſtruck our. The ſtatute 
: giring the power of leave to plead ſeveral matters to the court 
| only, the pleas were held to be improperly pleaded ; but the court 
gave defendant leave to plead the ſame four hes de now, on 
payment of coſts, Foner v. Davis & us. EH. 21 G. 2. 
Barnes, 387. 
12. The court (C. B.) refuſed to permittbe defendant to plead 
non afſumpſit, and that the plaintiff was an alien born, the latter 
being an unconſctentious plea, and not to be favoured. A v. 
Tadd, _— 20 G. 3. . _ 1326. | 


Wen. G) Allowed. In what Caſes. Where one ſhall be 
. ſaid to go to the whole. 


PP RESPASS for breaking and entering the plaintiff's ſtable, 

aud cutting aſunder a beam, and throwing down the tiles off 
08 the roof. Defendant pleads not guilty as to the force, and as to . 
the refdue of the treſpaſs he juſtifies as ſervant of Sir H. G., and 
pleads that Sir H. G. was ſeiſed of a wall in his demeſne as of fee, 
and becauſe the beam was placed in the wall of the ſaid Sir H. G. 
without his conſent, defendant, in order to remove the nuiſance, 
did enter the ſtable, and cut the beam as near to the wall as he 
couſd, and thereby the tiles were thrown down. Plaintiff replies, 
and traverſes, that the wall is Sir H. G.'s, whereupon iſſue is | 
taken ; and be goes on, and protgſſando that the wall is not his, ſays . at 
that defendant de in. /ua threw down the tiles for the cutting the ſu 
beam as aforeſaid. Defendant rejoins, that the wall is Sir H. G. 8 
frechold, and as to the reſt of the replication demurs, and ſhews 
for cauſe that it is a departure and immaterial. And per Lord 
Hardwithe, C. ].—A plaintiff may no more reply two matters, one 
whereof goes to the whole, than a defendant may plead them; if 
the defendant pleads an entire qualification, and the defendant 
has ſeveral excuſes which he cannot plead entire, he may plead 
them ſeverally ; but if he has one matter which goes to the whole, 
he muſt plead it entire, and rely upon it. Suppoſe the — 


% 
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| Double Pleas, _ 
had taken iſſue on both parts of the replication, and there had been 


a verdict for the plaintiff on the firſt part, and ou the ſecond patt 


for the defendant, he notwithſtanding could never have had judg- 


ment, for the finding it not his freehold would have cut up his - 


whole defence, which ſhews that the firſt traverſe went to the 
whole. But this is not a departure but rather duplicity, which 
ſhould have been ſhewn for cauſe of demurrer. Judgment for 
defendant. Humphreys v. Churchman, Trin. 9 G. 2. Rep. temp. 
Hardw. 289. 7 
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(G) of what Eſtate the Widow ſhall have Dower. sVierar. 


JANDS were limited to the uſe of A. for life, then to his wife 
for life, then to B. (his ſon and heir apparent) for life, re- 
mainder to the firſt and other ſons of B. in tail, remainder to his 
daughters in tail, remainder to A. in fee. A. and his wife died 
in the lifetime of B., who-afterwards died without iffue, leaving a 
widow. The queſtion was, Whether the widow of B. was enti- 
tled to dower ? And the court of B. R. held the was; and Lord 


C. J. Hardwicke was inclined to think the contingeat remainders 


to the children of B. were deſtroyed, by the reverſion in fee falling 
on the eſtate for life; but ſuppoſing it was not ſo, and that there 


was a poſſibility of the eſtates opening to let in the contingent 


% 


remainder, yet he did not think it could defeat the dower; and he 


obſerved, that Corda/'s caſe (ſtated in 18 Vin. 397. pl. 33. which 
ſee; and at the end of the third line, inſtead of B. read D.] was 


in 2 Saund. 336.; and by Bridgman, in another caſe, denied to be 


law. Hooker v. Hooker's caſe in B. R. temp. Hardwicke, 13. See 
Duncombe v. Duncombe, (ſtated in 8 Vin. 226. pl. 57. and ibid. 18. 


415.) and Fearne's Cont. Rem. 4th edit. 502. 508, 50g. where 2 


mode of preventing dower's attaching upon purchaſed lands, and, 
at the ſame time, preſerving the legal eſtate in the purchaſer, 1s 
_— | 


r. Butler, in note 4. Co. Lit. 241. 4. 241. 5. 242. a. takes 


up the conſideration of the law reſpecting the continuance of the | 


-wife's dower, after the fee charged with it is determined. For 
elucidating the points in which the queſtion is involved, he lays 
down, and ſupports by a train of reaſoning and authorities, the 
following diſtinctions: BEL, 


1. In thoſe caſes where the fee is evicted by title paramount, 
the dower necellarily ceaſes, 8 393. 
8 e 


* 


a. When 


* — * * » 
** e 
\ $4 
* 


2. When the donor enters for breach of condition, as his entry uc 
abſolutely defeats the eſtate of the tenant on condition, ſo it defeats | 
his wife's right of dower, and all other charges brought upon the 
eſtate, either by the donee's act, or by act of law. | r 

3. If a perſon, ſeiſed in fee tail or any other determinable ſee, 

; conveys in fee the wife's right of dower, and the huſband's 
curteſy can only be commenſurate with the eftate of the grantor, 
and muſt neceſſarily ceaſe whenever that - eſtate ceaſes. See 


10 Rep. 97. b. 98. a. | 2 
4. By way of analogy to eſtates in fee ſimple conditional, in * 
which caſe, for reaſons, ſays Mr. Butler, now rather to be gueſſed | m 
at than demonſtrated, an exception was made from the general lif 

rule already mentioned in the ſecond diſtinction, the right of the | 
wife of tenant in tail to her dower, and of the huſband to his he 
cdurteſy, was preſcribed as an incident to eſtates tail, notwithſtand- lif 
ing the eſtate itſelf was determined. 7 by 

5. The fifth diſtinction is ſtated in 9 Vin. 218. pl. 8. 

6. As to the limited fees; by which, in that place, ſays Mr. ca 
Butler, are to be underſtood thoſe fees which are qualified, not be- th 
ga gauſetheeſtate of the grantor is limited, (ſuch as are claſſed under ; 00 
| the third diſt inction,) but thoſe which, being created by a perſon tal 
feiſed in fee fimple, are, by the original grant by which they are th 
created, only to continue till a certain event; as a grant to A. and (v 
: Bis heirs, tenants of the manor of Dale; or to A. and his heirs, tir 
while there ſhall be heirs of the body of B., or thoſe fees which ru 
are originally veſted in words importing a fee fimple or fee tail de 
abſolute and unconditional, but which by ſubſequent words are re: 
made determinable upon ſome particular event. As to fees of eu 
this deſcription, it ſhould ſeem, adds Mr. Butler, by the caſe cited thi 
in the note to F. N. B. 149. G. (which was, that if rent be granted fo 
to J. S. and his heirs, on condition, that if the grantor or his + 20 
heirs die, his heirs within age, the rent ſhall ceaſe during the non- th 
age, Sc. the feme ſhall recover dower of the rent, but ce/ſet executiv re: 
during the nonage,) and the caſe of Flawille v. Ventrice, (ſtated in th 
9 Vin. 217. pl. i.) and Sammes v. Payne, (ſtated in 7 ib. 15 2. pl. 9.) th. 
that, where the fee, in its original creation, is only to continue to tie 


a certain period, the wife is to hold her dower, and the huſband 
his curteſy, after the expiration of the period to which the fee 
charged with the dower or curteſy is to continue; but, that, where 
the fee is originally deviſed by words importing a fee ſimple or fee 
tail abſolute and unconditional, but, by ſubſequent words, it is Te 
made determinable in ſome particular event, there, if that particu- ? 
lar event happens, the dower and curteſy ceaſe with the-eſtate to 
which it is annexed. Such, Mr. Butlen remarks, appears to be the 
diſtinction eſtabliſhed by the foregoing caſes; but a different doc- 
+trine, he obſerves, as to caſes of the latter deſcription, ſeems to 


have been laid down in the caſe of Buckworth v. Thirkell, deter- 9 * 

mined in Trinity term 1785, in B. R. There, e co 

Jaſenb Sutton: the teſtator deviſed his eſtates to truſtees, upon de 

| 4rult to pay the rents and. profits for the maintenance and educa- ml 

6 r ; 2 Bo | ; . | tion = 


-Dower. 
tion of Mary Barre, till ſhe arrived at 21, or was married: lt And 
« from and after the faid Mary Barrs ſhould have attained her 
« age of 21 years, or ſhould be married, he gave'and deviſed all 
« the ſaiuHands and ꝓremiſes to the ſaid Mary Barre, her heirs and 


« aſſigns for ever; but in caſe the ſaid Mary Barrs ſhould happen 
« to die before the arrived at the age of 21 years, and without 


cc having iſſue of her body lawfully begotten ; then, from and 


« after the deceaſe of the ſaid Mary Barre without iſſue as afore- 
« ſaid, he gave and deviſed all the ſaid eſtates unto his grandſon 
« alter for life,” with ſeveral remainders over. Mary Barrs 
married Solomon Hanſard, and had iſſue a ſon, who died in her 
life; and afterwards ſhe died under 21. In this caſe the court 
was unanimouſly of opinion, that on the deceaſe of Mary Barrs 
her huſband became entitled by the curteſy to the eſtates for his 
life, and that ſubject thereto, the deviſees became entitled to them 
by way of executory deviſe. Callec. Jurid. 332. 8. C. - 

Mr. Butler then informs us, that, by a manuſcript note of this 
caſe, the ground upon which the court appeared to haye formed 
their opinion of it, was an analopy they ſuppoſed it to bear to the 
. caſe of eſtates in fee ſimple conditional at common law, and eſtates 
tail, in both of which dower and curteſy continue after failure of 
the iſſaes. He then adds, that ſome obſervations were offered, 
(viz. in the fourth diſtinction Rated above, ) to ſhew that the con- 
tinuation of dower and curteſy was an exception to a general 
rule, dower and curteſy, in all other caſes of conditions, being 


defeated by the entry for the condition broken; and that the ſame 


reaſoning might be applied to the continuation of dower and 
curteſy out of an eſtate- tail, after the failure of iſſue, It might 
therefore, he proceeds, ſeem ſingular, that the court on this occa- 
ſion ſhould prefer reaſoning by way of analogy from the only ad- 
mitted exception to the general rule, to reaſoning by analogy from 
the rule itſelf; this, he obſerves, was the more ſingular, as, for 


reaſons which he aſſigns, (and to which the reader is referted,) 


the general caſe of eſtates upon condition approached nearer to 
the caſe then under the conſideration of the court, than the par- 
ticular caſe of eſtates in fee ſimple conditional, or eſtates tail. 


(G. 2) Of what Seiſin. 
Is TE E lord of 4 manor, compriſing copyhold lands, purchaſed 


9 Viner 228. 


ſeveral of theſe lands, which were duly ſurrendered to him; 


and he afterwards granted them out again by copy of court-roll. 
It was held, that the inſtantaneous ſeiſin which he thus acquired 
did not entitle his widow to dower out of theſe lands. Sneyd v. 
Sneyd, 1 Atk. 442. 


2. A. ſeiſed in fee of copyhold or cuſtomary hereditaments, 


contracted with B. for the ſale of them, and accordingly ſurren- 


dered them to the uſe of B. in fee. B. died without being ad- 


mitted, and before the ſurrender was preſented, By a cuſtom of 
= | Joo No 4 : . the 


* 


; $32 | a Dower. 


the manor, the widow was entitled to her free- bench on the huſ- 
band's. Aying ſeiſed. On a queſtion between the widow of B. and 
his heir at law, the widow was held entitled to her cuſtomary 
eſtate.;- for the admittance, when made, muſt relate back to, and 
operate from the time of the ſurrender, and the land is bound, 
as between the parties, from that time. Faughan v. Athins, 


Ne (O) What Act of the Baron may bar the Feme of 
N het, # ' | her Dower. | 


t. (CCOPYHOLDER for life, where there was a widow's eſtate by 
| cuſtorh, contracted for the.fale of his eſtate, and died. A 
bill brought by the purchaſer againſt the widow, to compel her to 
complete the contract, was diſmiſſed with coſts. Muſgrave v. 
Daſhwoed, 2 Fern. 63. kX 82 A - : 
2. But, in a later caſe, a copyholder for lives, where the widow 
was entitled to her free-bench, upon the huſband's dying ſeiſad, ar- 
ticled for the ſale of it, and died before he actually ſurrendered. 
Lord Hardwicke held the purchaſer entitled to relief againſt the 
widow, Hinton v. Hinten, Ambl. 277 See 8. C. 2 Jg. 631. 
where the point is ſaid not to have been determined. 8 


re (QA) Bar; by what Satisfaction or Acceptance. 


I. TP ESTATOR gave all his real and perſonal eſtate to truſtees, 
| in truſt, as to ſo much of his perſonal eſtate as ſhould be at 

F., to ſuffer his wife to enjoy the fame for her life; and as to his 
real eſtate, to the uſe of his ſons and daughters ſucceſſively in tail; 
and in default of ſuch iſſue, to the ufe of his wife for life. By a 
S codicil thereto, he directed his eſtate at A. to be ſold, and the 
| money ariſing thereby to be applied in the diſcharge of a mortgage 
debt due on his eſtate at S., to the intent that the eſtate at. S. 
might be free to his wife; and, after the two mortgages were paid, 
that his wife ſhould receive the rents of the overplus of the eſtate 


of A. during her life. Lord Hardwicke, on the authority of Law- 


rence v. Lawrence, (ſtated in 8 Vin. 36 f. pl. 22. and 9 ibid. 248. 
| & I5.) and ſince reported in 1 Bro. Par. Ca. 591. where Lord 
eeper Wright's deeree of reverſal is ſtated to have been con- 


firmed, was of opinion, that the wife ought not to be put to her 


election, but was entitled to both the dower and the benefits ariſing 

to her under the will. Incleden'v. Northcote, 3 Aik. 430-6. 

8 8 v. Hancock, 2 ibid. 427. Ayres v. Willis, 1 Ve. 230. 
2. Teftator gave his wife certain leaſehold houſes for life; he 

N alſo gave her 107. a year; and gave his nephew all his real eſtates 
5 for life, remainder over, fubje& to the annuity of 107. Bill for 
dude widow to make her election, either to take under the will, or 
WI, LEED os N . ta 


ö to abide by her dower, For the widow, Lawrence v. Lawrente 

| was relied upon. Lord C. Northington admitted the principle in 

8 7 that caſe, but ſaid, here it was the manifeſt intention of the teſta- 

| tor to give her the annuity in ſatisfaction of dower, for he has 

| | Uiſpoſed of all his freehold eſtates ſubject to the annuity, ſo that 

ſhe was to have no more out of his eſtate than the annuity 
his lordſhip therefore put her to her election. Arnold v. Kemp- 

* flead, Ambl. 466. : ' 

3. One deviſed to his wife an annuity of 200 J. for life, and 
alſo the uſe of all his freehold goods, plate, and furniture for life, 
ſubject to the payment of the ſaid annuity. And he gave all his 
meſſuages, lands, and hereditaments to truſtees, in truſt for his 

daughter in tail, remainder over. The widow claimed her annu- 
a ity, and her dower. Lord Camden held, that the annuity, if 
taken, was a bar of dower; ſince the diſpoſition of the-teſtator's 
6 property is here ſuch, as to leave no fund for her claim of both ; 
and they are therefore inconſiſtent, His lordſhip did not, he ſaid, 
N controvert Lawrence v. Laturence, becauſe it did not there neceſ- 
ſarily follow, that the wife by claiming her dower contradicted 
a the will. Villareal v. Galway, Ambl. 682. Daly v. Linch, 1 Bra. 
Par. Ca. 538. S. P. Ly SE! 8 
1 4. One deviſed to his wife his dwelling-houſe in C. for life, 
and charged all his freehold eſtate at C. with an annuity of 40 ., 
to be paid to her for her life, and gave his frechold eſtate at C., 
fo chargeable as aforeſaid, and alſo i oder his eſtates, to M. 4. 
and others; and ordered his executors to apply, till M. A. ſhould 
attain 25, the ſurplus of the rents and profits of his ſaid eftates, ſubjet# 
os aforeſaid, for her maintenance. The widow claimed the pro- 
viſion made for her under the will, and her dower alſo, which 
amounted to about 10. a year more than what ſhe was entitled to 
under the will. Sir Thomas Sewell at the Rolls“ This is a 
«ſtronger caſe than Arnold v. Kempflead, or Villareal v. Galway. 
« Here the teſtator-ſeemed to think every thing in his power. 
« He expreſſes himſelf, with reſpect to the rents and profits, fo as 
« to exclude all idea of dower. He directs the ſurplus rents 
% and profits ſubjef as aforeſaid, to be applied. This differs 
« from the exprethon of his tate, which might admit of dower.“ 
Held, that ſhe muſt make her election. Jones v. Colliers 
Ambl. 730. : | 
5. Teſtator deviſed lands to his ſon, ſubject to a rent charge of 
101. per annum to his wife for life, and 5 J. per annum to his bro- 
ther, but did not expreſs the annuity to his wife to be in lieu of 
dower. It appearing that the land was not ſufficient to anſwer 
both the annuities and the dower, it was held, that the wife ſhould 
not be entitled to both, but that the annaity, if taken, ſhould be a- 
bar of her dower. Pear/on v. Pearſon, 1 Bro. Ca. Ch. 292. 
6. Teſtator gave his wife, amongſt other property real and per- 
ſonal, an annuity of 1000/. charged on his real eſtate, in lieu of 
her dower. He then added, that, if ſhe ſhould marry _— 
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the deviſes, bequeſts, Q. thereinbefore and thereinafter made to 
her, (except the annuity of 1004. thereinafter mentioned, ) ſhould 
ceaſe and be void: and, in ſuch caſe, he gave to his wiſe, during 


Ber life, an annuity of 100 J. charged on all his real eſtates, zhe 
fame to. be in full for every benefit and advantage which be meant ſhould 


ariſe out of any of bis real or perſonal eftate, in caſe ſhe ſhould marry 
ain. The wife married again; and it was held, that ſhe could 


5 not take both her dower and the annuity. Boynton v. Boynton, 


1 Bro Ca. Ch. 445. | 2 

7. Teſtator gave freehold eſtates to his ſon of 240 J. a year, 
fubject nevertheleſs, and he charged all his ſaid real eſtates with 
the payment of an annuity of 35 J to his wife for her life; and 
alſo gave her a legacy of 100 4. The annuity was regularly paid 
to the widow for three years after the teſtator's death; at the end 
of which ſhe claimed her dower. Againſt this claim it was con- 


tended, that the annuity and legacy were in ſatisfaction of the 
dower; and that, by accepting. the ſame, ſhe had made her elec- 


tion. Sir F. Buller, J. (tor the Chancellor) 3 this was a 
caſe oſ election; but, that the widow had not, by her acceptance, 
determined her election, and he therefore decreed for her. Wale 


v. Wake, 3 Bro. Ca. Ch. 25 . i 
. 8. Teſtator gave all his real and perfonal eſtate to truſtees, 


upon truſt to pay his wife an annuity of 30 l. only. By a codicil 
he gave his wife 20 J. and another legacy, and a moiety of the 


overplus of his perſonal eſtate, after payment of his debts and le- 
gacies. It was contended, that the widow could not take both 

annuity and her dower, ſince the truſtees were to have poſſeſ- 
Gon of the whole eſtate, and out of it were to pay her the annuity, 
which was inconſiſtent with her having the third part as dower, 
and Villareal v. Galway, Arnold v. Kempflead, and Janes v. Collins 
were cited. Lord Ch. Thurlow obſerved, that the wife had a 
charge upon the eſtate, paramount the will, and it was not in the 
teſtator's power to deprive her of it. But here, added his lord- 
ſhip, it is to be gathered from circumſtances that ſhe is not to have 
it; and becauſe he gives all his property to the truſtees, I am to 
gather, from his having given all he had, that he has given that 
which he had not. So far from a declaration plain, I have nothing 


even to lead me to think he meant to deprive her of dower. She 


mult therefore have her dower. Second point in Fofter v. Cool, 
3 Bro. Ca. Ch. 347. | 


| wy. (Q) Bar; by what Offence of the Baron. 


1 Mx. Hargrave, in note 4.— Co. Litt. 41. a. takes notice of the 


obſervation which is there made by Lord Cole, and ſtated in 


the laſt ſentence of the fide-note to the ſection tu which this is a 


ſupplement, that dower ex afſenſu patris, as well as dower at com- 
mon law, ad gſtium eccleſie, were liable at common la. to be de+ 


adds: 


ſeated by the huſband's treaſon or felony. But, the annotator 


, until 
Had 


\ 


Vill 


returt 


and p 
decla 
2. 


Dower,” 555: 


a | adds, ſome have inclined to think, that the 5 86 d. 6. c. 11. | 
d which ſo far repeals 1 E. 6. c. 1. (both ſtated in p/. 8 and g of 
g the ſame ſection,) and revives the common law, as to take away, 
be the wife's dower in caſe of treaſon by the huſband, does not ex- 
2 tend to dower ex aſſenſu patris, This opinion he ſupports by the/ 
y following extract from a MS. commentary on Litt. © It ſeems, 
4 « that dower ex aſſenſu patris ſhall not be loſt by the ſtatute: of 
ty 4 5 Ed. 6, by attainder of the huſband: for treaſon ; for the wife | 
« is in by the father, and not by the huſband; and if an action be. . 
ry « brought for the land, it ſhall be againſt the huſband and wife. "IE 
h « Contra of dower ad gftium eccleſie. Quære tamen of the former 
d * caſe, ex afſenſu patris.” oY 
id | * 
id 18 | 7 —— 
5 (Q..6) Barred; by what Act or Offence of the 9Vine25:. 
* . Feme. 
0 "aL 8 5 ; 
a M R. Hargrave, in note 8.—Co. Litt. 33. a. from a MS. in his N 
e. poſſeſſion, cites a caſe, which affirms the doctrine laid down IN 
ke in M. Melvill's caſe, ſtated in g Vin. 25 2. pl. 2. AE 
1 (D. a) What Charges the Wife ſhall avoid, or not. gVinerz66. 
0 . aa | 
wn (COPYHOLDER for life, where by the cuſtom the widow was 
th entitled to her free bench, upon the huſband *s dying ſeiſæd, de- 
TA . by licence for gg years, by way of mortgage. The Icaſe was 
yy held to take place, of the widow's eſtate, notwithſtanding there - 
r, was only one inſtance of a leaſe by licence given in evidence. 
1 Saliſbury v. Hurd, Cowp. 481. ; 
A | b | | | 1 TY 
* 67 (L. a) Writ and Abatement. e 
it | * b * gViner 274. 
1 N IN error in dower exception was taken that the count ſays meſ- 
af ſuage or workhouſe, which is bad for the uncertainty of it; & 
but it was held by the court to be certain enough. Bern v. Bern, 
ng ; | | 
74 Mich. 8 G. 2. Cunn. 104. 
oh | A 6 43 | | 
(M. a) Proceedings and Pleadings. \, SVinerah. 


9 0 THE defendant's attorney muſt take care to caſt his effoin Iide pep. 
| with the clerk of the eſſoins in due time, or the plaintiff pl. 2. 
will enter a ne recipiatur ; after the eſſoin is ended, which is five 


he "returns, the defendant mult enter his appearance with the filacer 

in and pray the view; he muſt then appear in chief and receive a 

8 a declaration. Pract. Reg. C. B. 159. | 

My 2. The defendant cannot make an application to the court 

lee until he has appeared in chief. Therefore, where the defendant [el Ig 


tor had counterpleaded the view, and moyed the court for oyer 85 | 


* 


_ the bailiff of 


the writ of dower, the motion was denied, he not having «p- 
png = chief. Chaplin v. Chaplin, Eaft. 4 G. 2. Pract. Reg. 
. B. 1 . ; | . , | 

3 The judgment in dower ſigned upon a plea in abatement, 
irregularly put in, was ſet aſide, becauſe no peremptory rule to 
plead was entered, which is uſual in real actions. Hart v. Jeuli, 

Fat. 6 G. 2. Rep. Ca. Pract. C. B. 89. "Ia 
8. c. Pra. 4. In dower upon a motion to ſet -afide a grand cape, becauſe 
Reg-C.B. the ſummons was not proclaimed fourteen days before the return, 
Pw according to the ſtatute 31 Hliz. c. 3. /. 2., the court ordered a 
rule to ſhew caufe ; and no defence being made, the rule was 


made abſolute on affidavit of ſervice. Freeman & Ux. v. Cannon 


and others, Hil. 8 G. 2. Rep. Ca. Pract. C. B. 115. 

5. The tenant, after appearing to the grand cape returnable the 
third return of Trinity, obtained a rule to ſhew cauſe why he 
ſhould not have an imparlance, which was afterwards diſcharged. 
In dower unde nibil habet or any other real action, imparlance 
3 to be given. Fofter v. Kirkby, Trin. 26 & 27 G. 2. 
Barnet, 2. & 


6. Dower by the plaintiff as the widow of J. R. Plea ne unques 
© e accouple in loyal matrimonie. The plaintiff replied that Sir V. V. 


5 J-thar al- Exhibited a bill in the ſpiritual court againſt her as his wife, 
whough the Charging therein that ſhe had committed adultery with J. R., 
pra wat2 and prayed a divorce from her a menſa et thoro, to which libel 
Fe: bee he pleaded that ſhe was the wife of J. R. and not of Sir V. ., 
might be and was lawfully married to J. R. on ſuch a day, and prayed 
dome caſes that ſhe might be decreed-to be the wife of J. R. That the 
cial pln” cauſe was removed into the Arches court, and that before ſen- 
tiontoir tence J. R. died; that afterwards, upon full evidence, the court 
muſt be al. decreed that the plaintiff had been the wife and then was the-wi- 
| he cited the dow of J. R., and was lawfully married to him on the day alleged, 
cafe where, and that the ſentence was in fl 

In a" alte, of Arches had full juriſdiQtion of the cauſe, and that the parties 


rardy in the prayed judgment for her dower; and, if the ſaid ſentence could 
PRE 5 ainſaid, and the defendants were not eſtopped by the ſentence 

ication to ſay that ſhe was never accoupled to the ſaid J. R. in lawful 
toppen matrimony.  'DThe defendants. demurred, and, after two argu- 


between a be ouſted. A ſentence in the ſpiritual court is not a record, and, 
ſtranger and if jt comes in queſtion in a court of law, . muſt be tried by the 
the plainyff, | . Ry | NS : 
who e. time apply to have it travetſed; but the biſhop's certificate is 
8 concluſive and final to all intents. Robins v. Crutchley and others, 
right of the Ea. 33 G. 2. 2 Wiſſ. 118. 127. | | 
plaintiff, in which the bailiff bad aid of the then plaintiff, and there he was certified-mufier, Judgment, 
| that this was a geod eſtoppel. Bro. Eftoppel, 98. But Serjeant Wilſon remarks, that that replication 
did not draw the matter to be tried by any other than the biſhop, but ey d ths the at had ol 


1 


ull force. Averred that the court . 


baſ. Were the ſame, &c. which ſhe was ready. to verify, and therefore 


country; neither is it final to the parties, for they may at any 


been legally tried and determined, that the plaintiff timate fo in the principal 
22 might have replied that the biſhop . to the court that ſhe was 90 ow 
11 (if ſhe could ſhew any record of ſuch certificate) which would have been an eſtoppel to all man- 
j to ſay that ſhe was not married to JR. Vide 2 Will. 129. <= | 
7. In dower it was moved for leave to plead, 1ſt, ne ungues ſeiſie A like ap- 
dower ; and, 2d, m unques accouple, Sc.; but this was denied fication was 
God and Blackſtone, Js., becauſe, iſt, the two pleas muſt pwned, 
be tried in two ſeveral juriſdictions by jury, and by certificate. of and Nares, 
the ordinary. 24, It tended to delay the widow, whoſe ſubſiſt- Juſtices, 


ence may depend on the event of the ſuit, Dower is feftinum ant RN 


 remedium, and therefore no eſſoin (a) is allowed therein, and Goula, 


d, Gould, J. thought the pleas inconbiſtent. De Grey, C. J. L a... 
ofent, and Nares, J. refuſed giving an opinidh out of deference — rd 
to the precedent of Robins and Crutchley. Anderſon v. Anderſon, Anderſon, 
Trin. 17 G. 3. Blackft. 1197. | n 
ground could be aſſigned. Nares, J. now declaring himſelf perfectly atisfied with the reaſon 
determination. - Hillier v. Fletcher, Trio. 18'G. 3. Black. Rep. 1207.—In Anderſon and A 
the motion was made upon the authority of the caſe of Robins v. Crutchley, 2 Will. 218. where the 


. two pleas were put upon the record, and no notice was taken of the circumſtance by the court; but ic 


was obſerved that this matter was not then under the confideration of the court, but a different point. 


Vide pl. 6. | g 
| (a) Yet vide ante, pl. Is 
F . hs : 5 LA 1 
(O. a) Judgment and Executions (a).  9Viner 289. 
| . . (a) Yide tit, 
Py | Damages, lettefd (H. 302 pl. 1. (F. a), pl. 5; (D), pl. 2. (1), ple 


A Writ of dower unde nil habet was brought in «the duchy 8. c. cuaa 
1 court of Lancaſter, and judgment for demandant. A 3. 
writ of ſeiſin was awarded accordingly and a writ of inquiry, and 
on the return of it, damages were given to the widow to the full 
value of the dower, from the death of her huſband to the return 
of the writ of inquiry. Error- is brought in B. R., and for the 
plaintiff in error it is objected, 1ſt, that no damages will lie in 
this caſe. 2d, That ſuppoſing damages will lie, yet not from 
the time they are awarded. That as damages are given too 
ſoon, ſo they are carried too far. But Lord Hardwicke, C. ]. 
and the court over-ruled all the exceptions. Dobſon v. Dobſon and 


ethers, Eaſt. ) G. 2. Rep. temp. Hardw. 19. 


(8. a) Relief in Equity. 9Viner 300. 
1. PLAINTIFF's father, being ſeiſed in tail male of ſeveral 
manors and lands, and in poſſeſſion of great part thereof, 
and having purchaſed. ſeveral others, intermarried with the de- 
fendant, plaintiff's mother, and in October 1733, died inteſtate. 
The plaintiff, as eldeſt ſon and heir in tail, brings a bill to ſet 
afide the aſſignment of dower by the ſheriff, in conſequence of a 
judgment in a writ of dower, for partiality, upon a * 


2 9 
wt; o - - Y * * 
. 4 ® > 
, ” : 


- __ _ .__ that part of the eſtate was copyhold, and not liable thereto; If. 

tze huſband became entitled to the copyhold eſtates by copy of 

„ » = equrt-rol; and granted them out by copy of court-rolt, his wife 

zs not entitled to dower, for there is no dower of an in/flantaneous 

ſeeiſin; but, if he became entitled otherwiſe than by copy of 

' court-roll, and did not grant them out again by copy of court. 

| roll, ſhe is entitled to dower. 1 Ath. 442. Sneyd v. Sneyd, June, 

P mn 2 3 ; | 

. 2 Defendant purchaſed a real eſtate of the plaintiff's huſband; 

and the eſtate being in mortgage for a term, he agreed to pay it 

off out of the purchaſe money, and to aſſign the term to a truſtee 

for the purchaſer to attend the inheritance, which was accordingly 

done; the huſband gied 1719, and in 1737 the plaintiff filed her 

bill againſt the defendant, for an account of profits, and to be 

paid her dower. Bill diſmiſſed, it being ſettled, that if a pur- 

-_ Chaſer took in a term precedent to the right of dower, whether 

lit was a ſatisfied term, or money paid for it, it was a bar to the 
wife's dower. 2 Atk.-208. Hill v. Adams, July, 1741. 


dower, ſhe is entitled to both, 2 At. 427. Galton v. Hancech, 
October, 1742. 147 C5 ak | 

4̃.᷑. Bill by a widow for a cuſtomary eſtate in land at Worceſter: 
+» the huſband's father bought the land, which, was conveyed to 

5 him and D., and the heirs of the father; the, father dies after 
- , deviling the lands to the huſband in tail; D. ſurvived the huſ- 
IT. band. The demand being of cuſtomary dower out of the truſt of 
a freehold eſtate (for the cuſtom was laid for the wife to have 


—  - the whole lands as her free-bench, the legal eſtate ſtanding out 
in D.) the bill was diſmiſſed, 2 All. 525, Godwin v. Winſmere, 
March, 1742. | | de 


F. Bill for dower; the heir at law infiſted that the huſband 
gave a bond in the penalty of 1000 J. in truſt to ſecure to his 
wife 500 J. in caſe ſhe ſurvived, and that it was intended to be 
in lieu of dower; and that ſhe acknowledged it to be ſo, and 
offered to read evidence of her acknowledgment. Court rejected 
the parol evidence, and determined, that a general proviſion for 
x wife is not a bar of dower, unleſs expreſſed to be ſo. 3 Att. 8. 
Finney v. Tinney, November, 1743. | 
6. In this caſe, it was faid by the court, that where a widow 
claims dower merely upon a legal title, but cannot aſcertain the 
lands, this covrt will aſſiſt to find them out; and, if her title 
td io it be eſtabliſhed; will- give her the profits, not from the time 
of the demand only, but from the time her title accrued, . Alſo, 
| t a dowreſs comes into equity to have a term removed, which is 
ſatisfied, the court will decree her the rents and profits from the 


1744. 


8 7. If a woman marries without "ſettlement, and by act of ber 
bulband is barred of her own fortune, and he by will deviſes . 
: my” 1 3 5 18 — — 4 . | ig 
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ET 3. Where a huſband gives an eſtate to his wife larger than her 


time her · title accrued. 3 Att. 130. Dormer v. Forteſcue, April, 


| annuit: 


three » 


* 7 


of 


Dower: 


his perſonal eſtate at his ſeat, and a remainder for life of his tel 
eſtate, in default of iſſue male and female by himſelf, the is 
dowable out of that very eſtate, 3 Att. 430. Incledon v. North- 


cate, March, 1746. 


8. The court will not — a jointreſs to bring her jointure - 


deed into court, or before a 
will confirm it; but will direct her to deliver in a ſchedule of the 


deeds, and order what ſhall be produced. 3 Ati. 511. Petre v. 


Petre, May, 1747. 


aſter, unleſs the party requiring it 


9. If a man by will, taking no notice of his wife's claim to 


dower, deviſes her the reſidue of his perſonal eſtate, it is no bar 


to her do wer. 1 V 230. Ayres v. Willis, 1749. | 


. If a widow entitled to dower comes to account for the 
pro ts 


of the eſtate of which ſhe is in poſſeſſion as truſtee for her 


ſon, ſhe ſhall be allowed for the profits of her dower, future as 
well as paſt, and ſhall not be driven to her writ of dower. 


1 Veſ. 262.. Graham v. Graham, T. 1749. 0 


6. Wife not entitled to dower againſt a purchaſer of the inhe-" 
ritance, who has got an aſſignment of a term originally made 


previous to her right of dower. Amb. 6. Swannzt v. Lyfford, 


July, 1741. Butler's Co. Lit. u. 1. fo 208, 2 P. Vins. by 


Cox, 717. 


7. Where there is an apportionment of icwer by e | 


not by writ, coſts are not to be given; unleſs previous queſtions 
are raiſed, in the litigating of which the party is vexatious. - 


1 Bro. Ch. Rep. 134. Lucas v. Calcraft, Eaſt. 1782. 


©8:-Rent-charge deviſed to a wife not a bar of dower, unleſs ſo 


expreſſed, or the circumſtances ſuch as to ſhew, that it muſt have 
been ſo intended. 1 Bro. Ch. Rep. 292. Pearſon v. Pearſon, 
July, 1783. Villa Real v. Lord Galway, note, 1 Bro. 293. S. P. 

9. A widow is not dowable of an equity of redemption. 
1 Bro. Ch. Rep. 326. Dixon v. Savill and others, 1783. 


o. Feſtator gave his wife 1000 J. a- year in lieu of dower; 


but, if ſhe married again, he gave her 100 J. a year in lieu of all 


benefits from his eſtate. She married again, and elected her 


dower. She ſhall not have the annuity of 100 J. alſo. 1 Bro. 


+ Ch. Rep. 445. Boynton v. Boynton, 1785. x 
11. Bill by a widow againſt the heir for dower : the bill was 


retained for a year, that ſhe might try her right; before iſſue 
joined the heir died; the widow's right was eſtabliſhed againſt 
the deviſee; the widow died, and after her death, her repreſenta- 
tives filed a bill of revivor and ſupplement againſt the executor 
and deviſee of the heir, for the third part of the meſne profits, to 
the widow's death, which was decreed. 2 Bro. Ch, Rep. 620. 
Curtis v. Curtis, 1789. 


12. Teſtator gives his widow an annuity (charged on the eſtate 
of which ſhe would be dowable); ſhe mult ele& between the 


annuity and dower, and accepting payment of the annuity for 


three years was not conſidered as an election to take that inſtead, 


of 


_ 


' of 'dower. 8 Bre. CB. Rep. 255. Vale v. Wake, 1791. . 17. 
Jun. 335. 8. C. ſed vide Foſter and others v. Cook. 3 Bro. Ch. Rep. 
13. Plea of a purchaſe for a valuable conſideration, without 
notice, not good to a bill for dower, which is a legal title, and 
the purchaſe for a valuable conſideration being only a bar to an 
- equitable claim. 3 Bro. Ch. Rep. 264. Williams v. Lambe, Trin. 
91. e | 
4 1 A leaſehold eſtate was ſettled (previous to marriage) upon 
| the wife, in recompence and bar ＋ dower, and for a proviſion 
„ for the wife: the huſband had no real eſtate ; and the queſtion 
was, whether this was a bar to the wife's claim of thirds. Held 
not. 3 Bro. Ch. Rep. 362. Crefwel v. Byron, Auguſt, 1791. 
16. The court will not give intereſt on the arrears of an annuity 
ſecured by bond in bar of dower. 3 Bro. Ch. Rep. 489. Teu v. 
Hari ef Winterton, March, 1792. Ry; 
16. Demurrer to a bill for dower oyer-ruled, though the bill 
ſtꝛted no impediment to the plaintiff's fucceeding at law. 4 Bro. 
_ © Ch. Rep: 294. Mundy v. Mundy, April, 1793. 2 Ve. jun. 122. S. C- 
17. By ſettlement made on the marriage of a female infant, 
an eltate was ſettled on the huſband's mother for life; remainder 
to the huſband for life; remainder to the wife for life; with 
remainders over in bar of dower. This ſettlement will not bar 
the wife, in regard the mother might (which ſhe did} ſurvive the 
huſband; the wife may therefore ele& to take under the ſettle- 
ment, orto have her dower and free-bench. 4 Bro, Ch, Rep. 500. 
Caruthers aud others v. Caruthers, February, 1793. GO TE os 
For more of Dower in general, ſee Fointre/s and other pro- 
per Title. | | e 
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| £41 Droit de Recto, or (Writ of Night.) 


57 — 5 
ern ) Who ſhall have it 

P a writ of right the demandant counted that M. B. was ſeiſed 

in fee of the premiſes in queſtion, and in the year ** deviſed 

them to. his wife J. for life z remainder to his ſon 7. B. for lite; 

remainder to his two grandſons M. and J. in fee, who upon the 

death of the teſtator were ſeiſed of a remainder in fee in common. 


J. (the wife) entered, and was ſeiſed by taking the eſplees, on 
whoſe death J. B. (the ſon) alſo entered, and was ſeiſed by ne 


— 


le eſplecs 3 in whoſe lifetime M. the grandſon died without heir 


which muſt conſiſt of four knights of the ſaid county girt with 


Droit de Keft6, or (crit or Right.) 


of his body, by which his brother J. the grandſon became ſeiſed 
of the whole remainder in fee, who died ſo ſeiſed; and on his 


| death the remainder deſcended to the demandant as his heir, in 


the lifetime of J. B. the ſon, who afterwards died, and ſo the 
demandant was entitled. The tenant pleaded, deducing a title 


to himſelf, to which the demandant replied, and upon iſſue joined 
had a verdict. But the judgment was afterwards arreſted, becauſe 


it was clear on this count that the whole eſtate 'of M. B. the 
grandfather was deviſed :' no reverter was left in him: both the 
grandſons took by purchaſe, an eſtate for life being limited to the 
ather, with remainder to them in fee. But no purchaſer can 
maintain an action in which he mult count on a ſeiſin in the 
anceſtor, for a ſeiſin in the anceſtor means only a ſeiſin in the 
perſon from whom there is a deſcent. Neither could the de- 
mandant here maintain his action, not being able to ſhew an 
actual ſeiſin in the deviſee under whom he claimed. In order to 
maintain a writ of right, the demandant muſt ſhew an actual ſeiſin 
in himſelf or his anceſtor, by taking the eſplees. Dally v. King, 
Haft, 28 . 3. 1 H. Blackſt. 1. * | 


(D) Proceedings. And of joining the Miſe, and by iner 309- 
Ar what Perſons. 5 


term and non- claim. Whereupon it was moved for the demand- $53 
ant, that the tenant might ſhew cauſe why one of his pleas ſhould 891. 

not be ſtruck out, becauſe upon the firft plea the mie was joined 

upon the mere right, which can only be tried by the grand aſſize, 


ſwords, and 12 other jurors, in all 16 jurors or recognitors, but 
the ifſue to be joined upon the plea in bar muſt be tried by a com- 
mon jury of 12, and there cannot be one venire to try both iſſues. 
Upon ſhewing cauſe, the whole court ſeemed to be of opinion, that 
every thing might be given in evidence on the miſe joined upon 
the mere right, except collateral warranty; but did not give any 
poſitive opinion. Whereupon it was agreed between the parties, 
that the plea in bar ſhould be ſtruck out; and they agreed alſo as 
to what evidence ſhould be given by both upon the miſe joined, 
and a rule was drawn up accordingly. Tiſen, Eſquire, Demand- 
ant, V. Clarke, Tenant, Eafl. I3 G. 3. 3 Will. 419. ; 
2. After trial at bar and verdict for the'demandant in a writ of 
ight, a motion was made on the part of the tenant for a new 
trial, on the grounds, 1/, that the verdict was againſt the weight 
of evidence; 2d, that it was concluſive between the parties, and 
Vol. III. Oo a the . 


* 


Py —_ 
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this kit of the tenant ought not to be concluded by a fingle trial. 
But he court wnanimouſly denied a rule to ſhew cauſe, for, 


” —— 1 + 
- * 
g —— 4 


«1 * 
* 

* 

7 


hen Here all fatisfied with the verdict in point of evidence; 


_ 2d, the la has purpoſely made this trial by the grand aſſiſe gon 
1 clufive-wut fit ini. litium, and the court is not to be wiſer than the 


— 


law 3 3d, it may be doubted how far a new trial ought ever to bo 


granted on a trial at bar in a writ of right, where the miſe is joined 


on te mere rights for it is pretty clear that no attaint lay in ſuch 


+ - a caſe; and the practice of granting new trials has been chiefly 
taken up ſince the diſuſe of attaints. But as to this the court gave 
no opinion, for caſes df fraud, &c, may happen wherein à new 
trial r 5 4 be neceſſary, and elſe manifeſt injuſtice would 
be done. en V. Clarke, Eaft. 14 G, 3. Black, Rep. gat. £2 


. 1 3. In a writ of right, a rule ni for judgment as in caſe of a 


res mored nonſuit on the common affidavit, was made abſolute, on | proving 
io en notice, and no cauſe ſbewn to che contrary, The ſtatute 14 G. 2. 
10 ai in c. 17. for judgment as in raſe of a nonſuit, does not extend to this 
15 1 caſe ſo as to give coſts to the tenant. Næuman v. Goodman, Eaſt. 
aid the mo- 16 G. 3. Black. Rep. 1093. 1 83 149 eel 4: edit 8 
uon was perfectly new : there was, however, no occafion to decide upon it, for as the deſendant had 
already. had judgment as in caſe of a-nonſuit (however regular ſuch judgment might be), he had made his 
election. Newman v. Goodman, Blackſt. Rep. 1110. 


1 "i * 2 . , It "Bc; 4 IRA A} 78 
4. In a writ of right, the miſe was joined on the mere tight, and 
alſo on the ſeilin of the demandant's immediate anceſtor, The 
writ of ſummons was, commanding the ſheriff, that by good ſum- 
moners, four lawful knights, or other good and lawful men of his 
county, girt with ſwords, that they be before the juſtices at Wet 
minſter on the morrow of All Souls, unleſs the juſtices of aſſize 
ſhould be at the caſtle of Exon in the ſaid county, to hold aſſize 
on ſuch a day at the caſtle of von, that they be then there to be 
ſworn, &c. This writ and the ſubſequent proceedings were ſet 
- aſide for informality, The writ is conditional, to return the 
knights into bank, unleſs the juſtices of aſſiae come to Exon be- 
fore the day in bank; but if they do, there is no precept or com- 
mand to the ſheriff to return the knights, and no commiſſion to 
the judges to ſwear them. It ſhould have followed the precedent 
of the babeay corpus, by ordering in the alternative that the ſheriff 
do ſummon the knights into bank on, c. or before the juſtices 
of afſize if they ſhould come, Q. Luke v. Harris, Hil, 19 G. 3. 

Black}. Rep. 1261, | : 

A writ of 5. Qu Whether the miſe joined on a mere right can be legall 

ſummons ad tried by the grand aſſize at miſt priur. Lithe v. Harris, Bled, 
e e. Rep. 1261, ; 2 


fer eligen- 2 
dm, was ſued out, requiring the ſberiff of Devon to cauſe four knights to be ſummoned before the 


juſtices of aſſise fur that county on ſuch a day, at the Caſtle of Exon, to make election, &c. It was - 


af erwacds in we t quaſh this writ, and the proceedings thereon, becauſe a writ of right could not be 
tried before the juflices of affize, but only at the bar of the court. But the court thought that ſuc 
want of juriſaĩction of the objection wis well founded, was matter to be alleged on a writ of error, 4! 


refyſed to quaſh the wit of ſummoas. Luks v. Harris, Eaſt. 19 C. 3+ Black. Rep. 1393 
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plaintiff might have ſuch an immediate want of his goods, that 
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Dures. 
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(z) What ſhall be Dureſs. To avoid a Thing, vimen. , . * 
PLAINTIFF had pawiied his plate to defendant * 20 (% and _ 


at the end of three years came to redeem it, and tendered 4 J., 
which was more than legal intereſt. The defendant refuſed 
to reſtore the goods under 10 /., which ſome months afterwards, 
after a ſimilar refuſal, plaintiff paid, and brought an action for 
money had and reccived for the exceſs of the ſum paid beyond the 
legal intereſt, and held that it will lay, notwithſtanding that it was 
adviſedly paid. Per cur. This is a payment by compulſion. The 
troyer would not do. When the rule volent; non fit injuria is ap» 
plied, it muſt be when the party had his freedom of exerciſing his 
will, which this man had not. We muſt take it he paid the 
money, relying upon his legal remedy to get it back again. Ali 
v, Reynolds, 2 Str. 915. A TE 
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